
Crl.A.(MD).No.428 of 2022

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Reserved On : 20.12.2023

Pronounced On : 12.03.2024

CORAM

THE HONOURABLE MR.JUSTICE K.K.RAMAKRISHNAN

CRL.A(MD).No.428 of 2022

K.Balamurugaraja                                       .. Appellant / Sole Accused

Vs.

1.The Deputy Superintendent of Police,
   Virudhunagar Division,
   Virudhunagar.

2.State through  
   Inspector of Police,
   AWPS, Virudhunagar.
    (Crime No.6 of 2018)                        .. Respondent / Complainant

Prayer : This Criminal Appeal is filed under Section 374 (2) of Cr.P.C., to  set 

aside  the  order  of  conviction  and  sentence  dated  21.06.2022  passed   by  the 

learned  Special  Judge  for  trial  of  offences  under  POCSO Act,  Virudhunagar 

District at Srivilliputhur in Spl.S.C.No.31 of 2018 for the  charge under Sections 

8 and 12 of the POCSO Act to undergo 3 years rigorous imprisonment and to pay 
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a fine of Rs.10,000/- and in default to undergo 6 months simple imprisonment 

and to undergo 2 years rigorous imprisonment and to pay a fine of Rs.5000/- and 

in  default  to  undergo  6  months  simple  imprisonment  respectively  with  a 

direction to suffer the sentence concurrently and allow this Criminal Appeal in 

Crl.A(MD)428 of 2022 and acquit the appellant. 

For Appellant        : Mr.M.Michael Bharathi

For Respondents  : Mr.T.Senthil Kumar,
      Additional Public Prosecutor

JUDGMENT

The  sole  accused  in  Special  Spl.S.C.No.31  of  2018 on  the  file  of  the 

learned  Special  Judge  for  trial  of  offences  under  POCSO Act,  Virudhunagar 

District  at  Srivilliputhur is  the appellant  before this  Court.   The learned trial 

Judge convicted the appellant  for the offence under Sections 8 and 12 of the 

POCSO Act and sentenced  him to undergo 3 years rigorous imprisonment and to 

pay  a  fine  of  Rs.10,000/-  and  in  default  to  undergo  6  months  simple 

imprisonment for the offence under Section 8 of the POCSO Act  and to undergo 

2 years rigorous imprisonment and to pay a fine of Rs.5000/- and in default to 

undergo 6 months simple imprisonment for the offence under Section 12 of the 
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POCSO Act.  Challenging the above conviction and sentence imposed against 

him by the trial Court vide order dated 21.06.2022, the appellant has filed this 

appeal before this Court. 

2. The appellant is a differently abled person. His right hand as well as the 

left leg is affected due to polio attack. He has a shop situated opposite to the 

school in which the victim girls P.W..4, P.W..5, P.W..6 and P.W..11 are studying. 

On 16.07.2018 at 04.45 p.m, P.W..4 went to his shop to purchase some grocery 

items  and  at  that  time,  the  appellant  is  said  to  have  shown  some  obscene 

photographs from his cell  phone. She refused to see the photographs. Further 

there is an allegation against the appellant that the remaining victim girls were 

also  subjected  to  sexual  harassment  and  sexual  assault.  According  to  the 

prosecution,  he  pinched  the  hand  and  hip  of  the  victim girls.  Therefore,  the 

victim girls made a complaint  to the Headmaster of the School and from the 

Headmaster  information  was  communicated  to  P.W..4's  father.  P.W..4  gave  a 

complaint before the respondent police and the case was registered in Crime No. 

6 of 2018 for the alleged offence under Sections 8, 12 and 14 of the POCSO Act 

and 3 (1) (r) (4 counts) and 3 (1) (s) (4 counts) of the SC/ST (Prevention of 

Atrocities) Act. After the arrest of the accused, investigation was conducted by 
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P.W..18 and he filed the final report before the Special Court for POCSO Act 

cases and the same was taken on file in Spl.S.C.No.31 of  2018.  The learned 

special Judge summoned the accused and furnished the copies free of cost under 

Section 207 Cr.P.C. Thereafter, he framed necessary charges and questioned the 

appellant.  The  appellant  pleaded  not  guilty  and  he  stood  for  trial.  The 

prosecution,  to prove the case, examined P.W.1 to P.W.18 and marked Ex.P1 to 

Ex.P18 and produced the material objects viz., M.O1 to M.O3. The learned trial 

Judge,  after  considering  the  above  materials  questioned  the  appellant  under 

Section 313 Cr.P.C by putting the incriminating materials available against him 

from the prosecution evidence. The accused denied the same as false. Thereafter, 

the  case  was  posted  for  defence  side  evidence.  But  neither  witness  nor 

documents were marked on the side of the defence. The learned trial Judge, after 

considering the above evidence, convicted and sentenced the appellant for the 

offence under Sections 8 and 12 of the POCSO Act and acquitted the appellant 

of the offence under Section 14 of the POCSO Act and 3 (1) (r) (4 counts) and 3 

(1) (s) (4 counts) of the SC/ST (Prevention of Atrocities) Act,  vide judgment 

dated 21.06.2022. Challenging the same, the appellant filed this appeal. 
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3. The learned counsel for the appellant made the following submissions:

3.1. In this case, the charge under the POCSO Act is not maintainable on 

the ground that there is no evidence adduced by the prosecution to prove the age 

of the victims. The prosecution produced only one document namely Ex.P15 to 

show the age of the victim, P.W.4. There are no documents to prove the age of 

the remaining victims. Hence, the conviction and sentence passed under the Act 

is not legally sustainable. The learned counsel for the appellant submitted that 

the victims' 164 Cr.P.C., statements were recorded and the same was marked as 

Ex.P5, Ex.P6, Ex.P8 and Ex.P9. In the said statements, there was no allegation of 

sexual harassment as deposed by the victims. Before the Court during their chief 

examination  there  is  total  improvement  made  by  the  victim  girls  over  the 

statement under Section164 Cr.P.C before the learned Judicial Magistrate which 

were marked as Ex.P5, Ex.P.6, Ex.P8 and Ex.P9. In the said statement, there is 

no trace of  allegation against  the appellant  relating to  the sexual  assault  and 

sexual harassment as deposed before this Court. In the said circumstances, the 

said improvement itself shows that they are not trustworthy witnesses and their 

evidence is to be considered carefully. On a careful analysis of the said evidence, 

there was no material adduced  by the prosecution to prove the grave charge 

under the POCSO Act. In the said circumstances, the conviction passed against 
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the appellant under Sections 8 and 12 of the  POCSO Act is not maintainable.

3.2. The learned trial Judge framed charges under the relevant provisions 

of  the  SC/ST Act  and  also  Section  13(c)  r/w 14(4)  of  the  POCSO Act.  The 

learned trial Judge acquitted the appellant under the SC/ST Act on the ground 

that there was no allegation in the 164 statement recorded by the learned Judicial 

Magistrate. The same principle is also applicable to appreciate the evidence of 

the victim relating to the allegation made against the appellant with regard to the 

sexual assault and harassment. In this aspect, the appreciation of evidence by the 

learned trial Judge itself is not in accordance with law. The learned counsel for 

the appellant further submitted that there was delay in lodging the complaint. 

The said delay was not properly explained. In the sexual offence case, delay is 

not material provided  there is an explanation on the side of the prosecution. In 

this case, there was no explanation at all. In the said circumstances, considering 

the above facts, delay is material. The learned counsel for the appellant further 

submitted that among the victim girls, namely, P.W.4, P.W.5, P.W.6 and P.W.11, 

the  victim girl  P.W.5 never  deposed about  the  harassment  on  the part  of  the 

appellant.  Similarly,  another  victim girl  also has  not  stated  about  the  sexual 

harassment  made  by  the  appellant.  The  evidence  of  P.W.4,  who  is  the  main 
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victim according  to  the  prosecution  is  that  she  was  subjected  to  the  sexual 

harassment and the appellant asked her to see the obscene photographs from his 

cell  phone.  She specifically deposed before the Court  that  the same was not 

known  to  the  remaining  victims,  namely  P.W.5,  P.W.6,  P.W.7  and  P.W.11. 

Therefore, P.W.5, P.W.6, P.W.7 and P.W.11 are only hearsay witnesses. In the said 

circumstances, the conviction passed against the appellant on the basis of the 

statement  of  the  remaining  victim  girls  is  not  legally  correct.  P.W.4  has 

substantially improved her version before the Court below. Hence, he seeks for 

acquittal of the appellant on the ground that there was no cogent and trustworthy 

evidence available against the appellant relating to the sexual harassment and 

sexual assault. The learned counsel further submitted that when the learned trial 

Judge acquitted the appellant for the offence under Section 13 (c) r/w 14(4) of 

the POCSO Act on the ground that there was no obscene photographs in the cell 

phone recovered from the appellant, the conviction for the sexual harassment on 

the  ground that  the appellant  showed the  obscene photographs  is  not  legally 

maintainable. The learned counsel for the appellant also submitted that all the 

victim girls and other school students have account in the appellant's shop. Their 

parents paid the account amount for the purchase of the grocery and other school 

materials once in a month. One Santha a teacher running a business inside the 
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premises  of  the  school  hostel  was  very  much  affected.  Therefore,  there  is  a 

motive at  the instance of  the said Santha teacher  and all  the school  teachers 

conspired together and made the false complaint against the appellant. The same 

was also admitted by the prosecution witnesses. In view of the above motive, the 

case was falsely initiated against the poor differently abled person. Hence,  he 

seeks  for  acquittal.  The  learned  counsel  further  submitted  that  in  the  grave 

charge  of  sexual  assault  made  against  the  appellant,  it  is  the  duty  of  the 

prosecution to prove the foundational facts in order to attract the offence and the 

presumption clause. In this case, the prosecution has not proved the foundational 

facts in view of the above discrepancy between the evidence and also when the 

trustworthiness  of  the  witnesses  is  doubtful.  The  learned  counsel  for  the 

appellant further submitted that the 164 statement is used for corroboration and 

contradiction.  In  this  case,  the  omission  in  the  164  statement  relating  to  the 

sexual  assault  and sexual  harassment made by the appellant  is  apparent  from 

Ex.P6, Ex.P7, Ex.P8 and Ex.P9. Hence, this Court applying the principle laid 

down by the Hon'ble Supreme Court in 2013 (14) SCC 266,  1998 (4) SCC 605 

has to consider the contradiction and acquit the appellant. Hence, in all aspect, 

the prosecution failed to prove the case. 
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3.3.  Further,  the learned counsel  for the appellant  submitted that  in the 

course of the discussion, the learned trial Judge never considered the portion of 

the evidence. He simply stated that the victim girl undergone sexual harassment. 

He relied on the paragraph No.44 of the trial Court judgment and stated that the 

judgment  has  not  properly  discussed  the  offence  and  hence,  the  judgment 

rendered  without  giving  specific  reasoning  is  not  a  proper  judgment  at  all. 

Hence,  he  seeks  to  consider   Section  354  Cr.P.C and  seeks  to  set  aside  the 

judgment for which he also relied number of judgements.

4. The learned trial Judge also committed error in convicting the appellant 

on the basis of the victim P.W.4's evidence accepting some portion and rejecting 

the majority of the portion. Hence, he seeks the interference of the judgment of 

the trial Court and seeks for acquittal. 

5. Per contra, the learned Additional Public Prosecutor submitted that the 

delay in the case is not material. As per the Hon'ble Supreme Court judgment, in 

sexual cases, delay is not material. Acceptance of the reason furnished by the 

prosecution is rule and non acceptance is the exception. In this case, after the 

harassment on P.W.4 and the remaining victim girls, they disclosed the fact to the 
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Headmaster  of  the  School  and  thereafter  the  Headmaster  informed  to  P.W.1, 

namely,  father  of  P.W.4.  Thereafter,  the  complaint  was  made.  In  the  said 

circumstances, the delay is not material.  

6.   The learned Additional  Public  Prosecutor  further  submitted that  the 

evidence of P.W.4, P.W.5, P.W.6 and P.W.11 are cogent and there was no reason 

to disbelieve their version. P.W.4 clearly deposed about the sexual harassment 

made by the appellant. She immediately communicated the said fact to P.W.5, 

P.W.6, P.W.7 and P.W.11. The said information culminated into 164 statement. 

Therefore, the evidence are admissible under the exception of the Section 6 of 

the  Evidence  Act,  ie.,  the admissibility  of  the  hearsay  evidence.  The learned 

Additional Public Prosecutor further submitted that P.W.4, P.W.5, P.W.6 and P.W.

11 clearly deposed about the sexual assault and the sexual harassment made by 

the appellant, ie., they specifically deposed before the Court that the appellant 

shall  pinched the hands of  the victim girl  and their  private parts.  In the said 

circumstances, their evidence is trustworthy and the same was considered by the 

learned trial Judge  and he correctly convicted the appellant. The acquittal with 

regard to the remaining charges namely SC/ST Act and Section 13(3) and 13(4) 

of the POCSO Act is not a ground to disbelieve the version of the victim girls 
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relating to the offence under Section 8 and 11 of the POCSO Act, (sexual assault 

and sexual harassment). In the said circumstances, the Hon'ble Supreme Court in 

number of cases held that even if major portion of the evidence is disbelieved, 

conviction may be given on the basis of the remaining portion of the evidence 

provided that the said version is trustworthy. The learned trial Judge believed the 

version as trustworthy, and this Court has no jurisdiction to interfere with the 

judgment of the learned trial Judge. The learned Additional Public Prosecutor 

further submitted that even though the learned trial Judge not elaborated in the 

paragraph of the judgment but he stated that all the witnesses deposed and there 

is a proper compliance of the Section 354 Cr.P.C. As far as the motive aspect is 

concerned, there was no plea on the part of the appellant during the course of 

313  Cr.P.C  proceedings.  Hence,  the  motive  is  an  after  thought.  The  learned 

Additional  Public Prosecutor further  submitted that  of course the appellant  is 

handicapped but P.W.4 also partially suffered some deformities in her hearing ie., 

she had some problem in hearing and also in speaking. In the said circumstances, 

the victim stands on  higher pedastal than the appellant. Therefore, this Court 

need not interfere with the conviction and sentence passed by the trial Judge.
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7.  The learned Additional Public Prosecutor also submitted that the age of 

the victim girl  is  not  disputed by the appellant.  Hence, it  is  not  necessary to 

prove the age of the victim girl. All the victim girls stated that they are minors. 

The said plea is enough when there is no dispute relating to the age. Hence, the 

argument of the learned counsel for the appellant is without merit. The learned 

Additional  Public  Prosecutor  further  submitted  that  the  prosecution  clearly 

proved the case against the appellant beyond reasonable doubt. The learned trial 

Judge correctly convicted the appellant for the above said offence. 

8. This Court has considered the rival submissions made by both side and 

the  evidence  adduced  by  them and  also  perused  the  records  and  impugned 

judgment and the precedents relied upon by them. 

8.1.Now  the  question  in  this  case  is  that  whether  the  conviction  and 

sentence passed against the appellant by the Court below under Sections 8 and 

12 of the POCSO Act is in accordance with law?

9.  In this case, P.W.4 is a partially disabled victim girl. The appellant is 

affected by Polio on his hand as well an his leg extensively. It is the admitted 
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case of the prosecution and also the victim girls that he is unable to walk and 

move without aid.  His shop is situated opposite to the school and hostel of the 

victim girls. It is admitted case of the victim girls that P.W.4 has account in the 

said  shop.  Every  month,  she  purchased  the  stationary  and  she  has  made  the 

payment  once  in  a  month  on  credit  basis.  It  is  the  case  of  P.W.4  that  on 

16.07.2018, when she was entered into the shop of the appellant, the appellant 

asked her  to  come inside the shop  and he showed the obscene photographs 

through his cell phone. It is the further case of the victim girl that he “pinched 

her hands”. There was no further allegation in the deposition of P.W.4. In her 164 

Cr.P.C., statement she never disclosed about the pinching of her hand. She only 

deposed about the appellant asked her to see the obscene photographs in the cell 

phone. The said contradiction is material and the same has not been properly 

considered by the learned trial  Judge. For better appreciation, it is relevant to 

extract  the  164  statement  and  the  evidence  of  P.W.4  before  the  Court.  It  is 

extracted as follows:

Witness 164 Statement Deposition before Court
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P.W.4 vjphp  vd;dplk; 
16/07/2018y;  nghid 
fhl;odhh;/  gf;fj;jpy; 
eP.W.;Fk;  nghJ.  ifia 
fps;spdhh;/bry;nghdpy; 
glj;ij fhl;odhh;/ me;j 
nghdpy;  fl;og;gpoj;j 
khjphp  glk;  ,Ue;jJ/ 
ntz;lhk;  vd;W 
js;sptpl;nld;/  ntW 
vJt[k; ghh;f;ftpy;iy/

xUehs;  fhiyapy;  !;TYf;F  brd;W 
bfhz;oUe;njd;/  16/07/18k;  njjp 
gs;spf;Tlk;  Koj;Jtpl;L  khiy  5/30 
kzpastpy;  gs;spia  tpl;L  btspna 
te;njd;/  mUfpy;  cs;s  filapy; 
md;dhrpg;gHk;.  kh';fh.  jz;zPh;gHk; 
Mfpait  th';fpndd;/  rf;jP!;thp. 
md;dg{h;zk;.  rpj;uh  Mfpnahh; 
cld;  ,Ue;jhh;fs;/  mth;fSk;  filapy; 
th';fpf;  bfhz;oUe;jhh;fs;/  mg;nghJ 
filapy;  ,Ue;j  ghyKUfuh$h 
bry;nghid  fhz;gpj;jhh;/  me;j 
bry;nghdpy;  fl;og;gpoj;jJ  nghy; 
glk; ,Ue;jJ. jpUk;g jpUk;g bry;nghdpy; 
fl;og;gpog;gij  fhz;gpj;jhh;/  eh';fs; 
v';fSf;F  ghh;f;f  gpof;ftpy;iy  vd;W 
Twptpl;L tPl;ow;F fpsk;gp tpl;nld;/ Rkhh; 
xU  thukhf  v';fsplk;  bry;nghid 
fhz;gpj;jhh;/  eh';fs;  gpof;ftpy;iy 
vd;gjhy; ntz;lhk; vd;W brhy;yptpl;nlhk;/ 
16k;  njjpf;F  Kd;g[tiu  bry;nghdpy; 
fl;og;  gpog;gij  fhz;gpj;Jf; 
bfhz;nlapUe;jhh;/  17k;  njjp 
filapy;  ,Ue;j  me;j  mz;zd; 
bry;nghdpy; fl;og;gpog;gJ nghd;w glj;ij 
fhz;gpj;jhh;/  fhny$;  igaDld;  ahh; 
nghl;nlh  vLj;jhh;fs;  vd  Or;rh; 
nfl;lhh;fs;/ cz;ikiar; brhy;Y';fs; vd 
Or;rh;  nfl;lhh;/  ehd;  bry;nghdpy;  glk; 
fhl;oaij  Twpndd;/  filf;F  cs;ns 
tdpjh. md;dg{h;zk;. rf;jP!;thp Mfpnahh; 
epd;W  bfhz;oUe;jhh;fs/  ehd;  btspna 
epd;W  bfhz;oUe;njd;/  mth;fs; 
brd;wt[ld; me;j mz;zd; bry;nghidf; 
fhz;gpj;jhh;/  ehd;  ntz;lhk;  vd;W  Twp 
brd;Wtpl;nld;/  vjpup  ghyKUfuh$ht[f;F 
iffs; ,uz;Lk; Cdk; vd;why; rhp jhd;/ 
mjdhy;  mtUila  kidtp  mtUf;F 
Jizf;F ,Ug;ghh; vd;why; rhpjhd;/  

10. Similarly P.W.5, P.W.6, P.W.7 and P.W.11 also stated with improvement 

over the 164 statement. To appreciate the same, it is relevant to extract the said 

portion of the evidence as follows:

Witness 164 Statement Deposition before Court
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  P.W.5 Mghr tPonahtpy; xU bgz;Qqk;. 
xU  igaDk; 
Milapy;yhky;  ,Ue;jjhf 
gtpj;uhnjtp. vd;dplk; brhd;dhh;/

fle;j 16?07?18 k; njjp jp';fs; fpHik 
gtpj;uhnjtp  gf;fj;jpy;  cs;s  filapy; 
rhkhd;fs;  th';fpf;  bfhz;oUe;jhh;/ 
eh';fSk;  rhkhd;fs;  th';fpndhk;/ 
gtpj;uhnjtpaplk;  me;j  filf;fhuh; 
bry;nghdpy;  bfl;l  glk;  fhz;gpj;jjhf 
gtpj;uhnjtp v';fs; ehy;thplKk; Twpdhh;/ 
clnd  eh';fs;  jiyik  MrphpaUf;F 
bjhptpj;njhk;/  nghyPrhUf;F  jfty; 
brhy;yp v';fis tprhhpj;jhh;fs;/

P.W.6 ehd;.  gtpj;uhnjtp.  md;dg{uzk;. 
rpj;uh.  rf;jP!;thp  Mfpnahh; 
nghFk;  nghJ  xt;bthU 
egh;fshf  vjphp  ifia 
bjhLtJ.  khh;ig 
bjhLtJ.  ,Lg;ig  gpoj;J 
fps;StJ  Mfpait  bra;thh;/ 
eh';fs;  bjhlhjPh;fs;  vd;W 
vjphpaplk; brhy;Yk;nghJ mjw;F 
mth; eP';fs; gs;sh; $hjp jhd 
vd;W  brhy;Ythh;/  mt;thW 
brhd;dt[ld;  v';fSf;F 
mrp';fkhdJ/

vjphpf;F ,uz;L if CdkhdJ 
vd;W  brhd;dhy;  xU  if 
CdkhdjhFk;/

ehDk;;.  gtpj;jhuhnjtp.  rpj;juh. 
md;dg{h;zk;.   rf;jP!;thp   jpdKk; 
gs;spf;Tlk;  Koe;jt[ld;  khiy  4/30 
kzpf;F  xd;whfjhd;  bry;nthk;/ 
nghdkhjk; jp';fs; fpHik ehDk;. rpj;uh. 
md;dg{h;zk;.  rf;jP!;thp  kw;Wk;  tPl;ow;F 
fpsk;gp  tpl;nlhk;/  eh';fs;  vg;nghJk; 
filapy;  gH';fs;.  kpl;lha;fs;  th';fpf; 
bfhz;L bry;tJ tHf;fk;/ md;iwajpdk; 
gtpj;uh njtp filf;F te;jt[ld; me;j 
filf;fhuh; cs;ns miHj;J bry;nghdpy; 
glk;  fhl;oajhf  kWehs;  gtpj;uhnjtp 
v';fs;  ehy;thplKk;  te;J  Twpdhh;/ 
clnd  eh';fs;  jiyik  Mrphpiaaplk; 
bjhptpj;njhk;/  
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P.W.7 vjphp.  eh';fs;  filf;F  ngha; 
jpz;gz;l';fis  th';Fk;  nghJ 
ifia  bjhLthh;/  khh;ig 
bjhLthh;.  ifia 
gpoj;J  ,Gg;ghh;  vdf;F  xU 
khjphpahf  ,Uf;Fk;/  mjdhy; 
`h!;lYf;F  ngha;tpLntd;/ 
16/07/2018 k; njjp 4/45 kzpf;F 
gs;spf;Tlk;  tpl;lt[ld;  vjphpapd; 
filf;F  ehd;.  rpj;uh. 
md;dg{uzk;. gtpj;uhnjtp. tdpjh 
Mfpnahh;  jpz;gz;l';fis 
th';Ftjw;fhf  nghndhk; 
mg;nghJ  vjphp  gtpj;uhnjtpia 
kl;Lk;  jdpahf  Tg;gpl;lhh;/ 
Tg;gpl;Lngha; jdpahf Mghrkhd 
glj;ij  fhl;odhh;/  mij 
ghh;j;J   gtpj;uhnjtp  ntfkhf 
Xo te;jhh;/ eh';fs; Vd; ,g;go 
XotUfP.W.ha;  vd;W 
gtpj;uhnjtpaplk;  nfl;lnghJ 
vjphp  Mghrkhd  glj;ij 
fhl;oajhf  brhd;dhh;/  eh';fs; 
`h!;lYf;F ngha;tpl;nlhk;/

fle;j  16?07?18k;  njjp  jp';fs; 
fpHikad;W  ehd;  `h!;lypy;  ,Ue;J 
filf;F  brd;W  jpz;gz;l';fs;  th';fp 
rhg;gpl;nld;/  md;iwajpdk;  gtpj;uhnjtp 
filapy;  jpz;gz;l';fs;  th';Ftjw;fhf 
brd;w  nghJ  me;j  filf;fhuh; 
jg;g[  jg;ghd  gl';fis  bry;nghdpy; 
fhz;gpj;jjhf  kWehs;  gtpj;uh  njtp 
v';fsplk;  te;J  Twpdhh;/  eh';fs; 
jiyik  Mrphpiaaplk  jfty; 
brhd;ndhk;/  jiyik  Mrphpah; 
nghyPrhhplk;  eltof;if  vLf;f 
brhd;dhh;/

P.W.11 ehd;.  rf;jP!;thp.  tdpjh. 
md;dg{h;zk;.  gtpj;uh  Mfpnahh; 
nkw;go  bgl;of;filf;F 
jpz;gz;l';fs;  th';fp  rhg;gpl 
bry;nthk;/  tPl;Lf;F  bjhpahky; 
nkw;go  bgl;of;filapy;  fld; 
itj;jpUe;njhk;/  mjdhy;  M$h; 
vjphp vd;dplk; ed;whf ngRthh;/ 
vjphp.  v';fsplk;  jtwhf  ngRk; 
nghJ  eh';fs;  mtiu 
jpl;otpLnthk;/  M$h;  vjphp 
bgl;of;filf;F  bry;Yk;nghJ 
v';fsJ ifiagpoj;J ,Gg;ghh;/ 
,Lg;ig  gpoj;J  fps;Sthh;/ 
khh;gfj;ij bjhLthh;/

fle;j  16?07?18k;  njjp  ehd;.  tdpjh. 
md;dg{h;zk; kw;Wk; rf;jP!;thp. Mfpnahh; 
filapy;  btspapy;  epd;W 
bfhz;oUe;njhk;/  mg;nghJ  gtpj;juh 
njtpia cs;ns miHj;J ghyKUf uh
$h  vd;gth;  bry;nghdpy;  glk; 
fhz;gpj;jhh;/ eh';fs; rhkhd; th';fptpl;L 
brd;Wtpl;nlhk;/  kWehs;  gtpj;uhnjtp 
gae;J bfhz;L filf;fhuh; bry;nghdpy; 
glk;  fhl;oaJ  rk;ge;jkhf  v';fs; 
ehy;thplKk;  Twpdhh;/  eh';fs;  clnd 
jiyik Mrphpiaaplk Twpndhk;/  mth; 
clnd  eltof;if  vLf;fr; 
brhy;yptpl;lhh;/

11. From the reading of the above contradiction between the 164 statement 

and the deposition before the Court, it is clear that their evidence is not true and 

also  not  trustworthy.  The  improvement  over  the  material  portion  is  not 

considered  by  the  learned  trial  Judge.  As  per  the  judgment  of  the  Hon'ble 
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Supreme Court reported in 2013 (14) SCC 266 and 1998 (4) SCC 605, the 164 

statement is used for both contradiction and corroboration. In this case, the same 

was used for the contradiction. The victim girl deposed before the Court entirely 

contradictory to the statement given before the learned Judicial Magistrate. In 

the said circumstances, their evidence is not trustworthy and hence, this Court is 

not  inclined  to  rely  on  the  evidence  to  sustain  the  conviction  passed  by the 

learned trial Judge. The argument that in this type of cases, discrepancy and the 

contradiction does not affect the case of the prosecution is not accepted. In this 

case, all the victim girls for the first time, deposed before the Court with respect 

to the sexual assault and sexual harassment. Even in the statement recorded by 

the  learned  Magistrate,  they  have  not  disclosed  the  sexual  assault  and 

harassment. Hence, this Court reasonably believes that the evidence was tutored 

by  the  relative  to  suit  the  case.  In  such  circumstances,  the  appellant  rightly 

placed the judgment of the Hon'ble Supreme Court reported in  2013 (1) SCC 

(Crl) 1027, 2002 SCC (Crl) 1210, 1993 SCC (Crl) 389, 2019 2 SCC (Crl) 300 

and  AIR 2021 SC 402 to disbelieve the  victims' evidence on the ground that 

they are subjected to tutoring and there was no corroborative circumstances to 

substantiate their allegation dehors the inherent infirmities and improvement and 

contradiction in their testimony. In the said circumstances, this Court feels that 
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there was a tutoring on the part of the witness to depose before the Court with 

embellishment over their version. The consistent case of the prosecution is that 

the  appellant  asked  the  victim  girl  namely  P.W.4  only  to  see  the  obscene 

photographs from his cell phone. P.W.4 immediately informed to P.W.5, P.W.6, 

P.W.7 and P.W.11. To prove the said charge, the investigating agency has not sent 

the cell phone of the appellant to the Forensic Lab. They also categorically stated 

that  there  was  no  obscene  photographs  in  the  cell  phone  seized  from  the 

appellant.  On that  basis  the learned trial  Judge acquitted  the appellant  under 

Section  13(3)  r/w  14(4)  of  the  POCSO  Act.  In  view  of  specific  finding  of 

absence of the obscene photographs in the cellphone seized by the investigating 

agency on the basis  of  the confession  made by the  appellant,  the conviction 

imposed for the sexual harassment on the ground that the appellant had shown 

the  obscene photographs  is  without  material.  There  is  a  specific  finding that 

when there was no obscene photographs in the cell phone, the question of the 

sexual harassment by showing the obscene photographs in the cell phone of the 

appellant is without any basic material. Hence, this Court has no hesitation to set 

aside the conviction passed against the appellant under Section 11 of the POCSO 

Act.
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12. The learned trial Judge relied the portion of the evidence of the victim 

girl  to  convict  the  appellant  for  the  offence  under  Section  9  and  11  of  the 

POSCO Act. The learned trial Judge failed to apply the principle for appreciation 

of the evidence of the victim girl to acquit the appellant for the alleged offence 

of SC/ST Act.  In the deposition before the Court,  the victim girl  specifically 

stated that the appellant had shown the obscene photographs and the appellant 

pinched  their  hands  and  touched  the  private  parts  of  the  victim  girls  with 

criminal  intention.  The appellant also scolded the victim girls by using their 

caste  name.  The learned trial  Judge disbelieved their  version  on two aspects 

namely showing the  obscene photographs  and also  abusing them using  caste 

name. But the learned trial Judge accepted the deposition of the victims that the 

appellant pinched their hands and hips. 

13.  According to  the  prosecution,  the appellant  called  the  name of  the 

their  caste  and  pinched  their  hands  and  hips.  P.W.5  never  deposed  that  the 

appellant called her by using her caste name and pinched her hands and hip. It is 

the specific evidence of P.W.4 that the appellant showed his phone with obscene 

photos. She further deposed that at that time the other victims namely, P.W.5, 

P.W.6, P.W.7 were not available. She informed the same to them. P.W.5, P.W.6 
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and P.W.7 also deposed that they only heard the same from P.W.4. Therefore, 

P.W.5,  P.W.6  and  P.W.7  are  the  hear  say  witnesses.  Further,  P.W.4  in  her 

deposition stated that she never stated during the recording of 164 Cr.P.C., that 

the above information was conveyed to P.W.5, P.W.6 and P.W.7. It is the specific 

case of P.W.4 that the appellant has deformity in his both hands and hence his 

wife always would be present along with him. P.W.5, P.W.6, P.W.7, P.W.11 never 

stated  that  the  appellant  pinched  their  hands  and  hips.   In  the  nature  of  the 

sequence of the events, this Court feels that the testimonies of P.W.4, P.W.5, P.W.

6  and  P.W.7 are  untrustworthy  and  their  versions  are  not  cogent  and  suffers 

inherent infirmities in the substratum of the prosecution case and their evidence 

are fully with embellishment and material improvement over the statement made 

before the learned Judge, recorded under Section 164 of Cr.P.C.  The admitted 

case of the prosecution is that the appellant is affected by Polio attack in his 

hands and legs. In the said circumstances, the claim that he pinched with hands 

and  also  touched  the  private  parts  of  the  victim girls  is  not  acceptable  one. 

Considering the overall circumstances of this case, the conviction under Section 

9 of the POCSO Act against the appellant on the ground that he committed the 

sexual assault by pinching the hands of P.W.4 and touching the hands of  P.W.5, 

P.W.6, P.W.7 and P.W.11 is unbelievable one.
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14.  The  defence  also  established  the  strong  motive  to  implicate  the 

appellant  in  this  case.  All  the  victim  girls  examined  on  the  side  of  the 

prosecution clearly stated that the management of the school strictly instructed 

not to purchase any goods from outside the school campus. The admitted case is 

that all the victim girls purchased goods from the appellant's stationery shop. In 

the said circumstances, the school shop owner, namely, Santha teacher and the 

other  teachers  of  the  school  conspired  together  and  falsely  implicated  the 

appellant  by  using  the  support  of  the  victim girls.  The  victim girls  are  the 

instrument at the hands of the said Santha teacher to make a false case against 

the appellant. The same is established through the evidence on record. But the 

learned trial Judge has not properly considered the said motive projected by the 

defence through the material evidence. The most important factor in this case is 

the  prosecution  failed  to  establish  the  age  of  the  each victim girls.  Even no 

reliable documents were filed to show the age of the victim girls to prove the age 

of the victim girl namely P.W.4, they marked Ex.P15 to show that date of birth of 

the victim girl is 21.11.2000. To prove the Ex.P15 no evidence is adduced. As 

held  by  the  Hon'ble  Supreme  Court  in  the  judgment  reported  in  2023  SCC 

Online SC 846 in the case of  (Yuvaprakash Vs. The Inspector of Police) the 

21/26
https://www.mhc.tn.gov.in/judis



Crl.A.(MD).No.428 of 2022

prosecution is duty bound to prove the age of the victim girl in order to sustain 

the conviction under  the POCSO Act.  The mere production of  the certificate 

containing the age of the victim girls, is not deemed to be proved.  The source of 

the information about date of birth on which basis the school authority made the 

entry in the School Register has to be proved. In this case, neither the school 

authority  was  examined  nor  the  source  of  the  entry  adduced.  Further,  even 

though P.W.1, father of P.W.4 victim girl appeared before the Court but he has 

not  produced  any  document  namely  the  date  of  birth  certificate  and  other 

authenticated certificate to show the age of the victim girl. So far as the evidence 

of P.W.5, P.W.6, P.W.7 and P.W.11 are concerned no documents were produced. 

Even in the examination they never stated about their date of birth. In the said 

circumstances, the charge framed against the appellant under the POCSO Act 

itself  is illegal.  Without proof of the age, the conviction and sentence passed 

under the POCSO Act is not legally maintainable. Hence, this Court holds that 

the  learned  trial  Judge  committed  error  in  convicting  the  appellant  for  the 

offence under Sections 8 and 12 of the POCSO Act.

15. It is clear from the statement recorded under Section 164 of Cr.P.C., 

and  deposition  before  the  trial  Court,  the  victim  girls  made  the  material 
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improvement  over  their  version and made the allegation that  the appellant,  a 

polio attacked person is said to have committed the sexual harassment is nothing 

but false and the victims have deposed as per the tutored version of their teacher 

who  had  business  motive  against  the  appellant.  The  same  was  not  properly 

considered by the learned trial Judge and he has convicted the appellant against 

the  evidence  on  record  under  Sections  8  and  12  of  the  POCSO  Act,  after 

acquitting the appellant under Section 13(3) r/w 14(4) of the POCSO Act and 

3(1)(r), 3(1)(s) of the SC ST (POA) Act, 2015. Hence, this Court is inclined to 

interfere with the impugned judgment passed by the trial Court and set aside the 

conviction and sentence of imprisonment imposed against the appellant. 

16. In the result, this Criminal Appeal is allowed and the judgment passed 

by  the   learned  Special  Judge  for  trial  of  offences  under  POCSO  Act, 

Virudhunagar  District  at  Srivilliputhur  in  Spl.S.C.No.31  of  2018  dated 

21.06.2022  is hereby set aside. The appellant is acquitted from all the charges. 

The fine amount already paid, is directed to be refunded to the appellant. The 

bail  bond executed by the appellant  is  hereby cancelled.  The appellant  is  set 

liberty, unless his presence is required in any other case.
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To

1.The  learned Special Judge for trial of offences under POCSO Act, 
   Virudhunagar District at Srivilliputhur.

2.The Deputy Superintendent of Police,
   Virudhunagar Division,
   Virudhunagar.

3. The Inspector of Police,
    AWPS, Virudhunagar.

4.The Additional Public Prosecutor,
   Madurai Bench of Madras High Court, 
   Madurai.

5. The Section Officer,
   Criminal Section(Records),
   Madurai Bench of Madras High Court, 
    Madurai. 
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