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        BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT 

DATED : 18.07.2024

CORAM: 

THE HONOURABLE MRS.JUSTICE S.SRIMATHY

A.S.(MD)No.134 of 2020

and

C.M.P.(MD)Nos.4691, 4692 of 2020 and 8064 of 2024

1.Ramaiah
2.Malaisamy
3.Rakku
4.Rajendran
5.Boopathi
6.Kamaleshwari
7.Vennila    ...Appellants

Vs.

1.Seethai @ Seethaiyammal
2.M.Lakshmi
3.Ramamoorthi        ...Respondents

PRAYER: This Appeal Suit filed under Section 96 read with Order 41 of C.P.C., 

against the judgment and decree, dated 13.12.2019, made in O.S.No.32 of 2016 on 

the file of the Principal District Judge, Sivagangai.

For Appellants  : Mr.M.Thirunavukkarasu

For R1  : Mr.M.Kannan

For R2  : Mr.R.Suriyanarayanan

For R3  : Mr.R.Mathavaselvam

1/16

https://www.mhc.tn.gov.in/judis



A.S.(MD)No.134 of 2020

JUDGMENT

The appeal is preferred against the judgment and decree passed in O.S.No.32 

of 2016 on the file of the Principal District Court, Sivagangai. The plaintiff in the 

suit is the respondent herein and the defendant in the suit is the appellant herein.

2. The suit is filed for partition for 1/3rd share each and allot 2/3rd share to the 

plaintiff. The brief facts are that the plaintiff’s father Kannan had married the 1st wife 

Kathammal and the 1st wife died within few years after giving birth to son namely 

Ramanathan.  Thereafter  the  father  Kannan  had  married  the  2nd wife  namely 

Arumugam and the plaintiff is the only daughter to the 2nd wife. The plaintiff’s father 

died on 23.03.1991 and the plaintiff’s mother (the 2nd wife of the Kannan) died in the 

year 1996. The said Ramanathan had two wives, the 1st wife namely Ramayee had 

one  son  namely  Ramiah  who  is  the  1st defendant  in  the  suit.  The  2nd wife  of 

Ramanathan namely Sangu Pillai @ Chillu Kunjaram had seven children who are 

defendants 2 to 8. The said Ramanathan predeceased Kannan who died in the year 

1984.

3. The contention of the plaintiff is that the father Kannan had purchased the 

suit  properties through sale deed and hence it  is the self-acquired property of the 
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father. Based on the sale deed, patta was issued to him, he was paying tax and was in 

possession  and  enjoyment  of  the  property  until  his  life  time.  Further  the  father 

Kannan during his life time had settled some of the properties through documents to 

his legal heirs. After the demise of Kannan, the suit schedule properties were in joint 

possession and enjoyment of the plaintiff, plaintiff’s mother and the legal heirs of the 

said Ramanathan and they were enjoying jointly. The said legal heirs of Ramanathan 

are  entitled to  1/3rd share,  the plaintiff’s  mother is  entitled to  1/3rd share and the 

plaintiff is entitled to 1/3rd share. The plaintiff’s mother died in the year 1996, hence 

the plaintiff  is  entitled to 2/3rd shares. In the suit  properties agricultural  activities 

could not be carried on due to insufficient rains for the past several years. However, 

when there was rain, the plaintiff intended to carry on the agricultural activities but 

the plaintiff was shocked to see some third parties were taking the sand from the 

land,  on  enquiry  the  plaintiff  came  to  know  that  the  defendants  had  sold  the 

properties to the 9th defendant. The defendants had sold the plaintiff’s 2/3rd shares, 

which the defendants have no right at all. Hence the suit for partition claiming 2/3rd 

shares. 

4. The defendants 1 to 8 had filed written statement wherein the defendants 

admit  the relationship of  the plaintiff  and the defendants  and also admit  the suit 
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properties  are  owned  by  Kannan  and  Kannan  is  the  father  of  the  plaintiff  and 

grandfather of the defendants 1 to 8. The contention of the defendants is that from 

the  income  of  the  joint  family  (pothu  kootu  varumanam  type  in  Tamil) the 

plaintiff’s marriage was conducted after giving sufficient jewels and srithana in the 

year 1977. The said Ramanathan, father of the defendants 1 to 8 died in the year 

1984. After the demise of the said Ramanathan there was dispute between the legal 

heirs of the Kannan i.e. among the plaintiff and defendants 1 to 8. Hence the said 

Kannan had partitioned the properties and allotted the plaintiff’s share to the plaintiff 

and allotted the defendants share to the defendants 1 to 8. Since the plaintiff being a 

female heir, in order to avoid any disputes in future, especially to protect the plaintiff 

from any disputes that would be raised by the defendants against the plaintiff, the 

said  allotted  share  was  given  to  the  plaintiff  through  settlement  deed  dated 

14.06.1985 and the plaintiff had changed patta in her name. The properties allotted to 

the legal heirs of the said Ramanathan was allotted to the defendants 1 to 8 and the 

same stands in the name of the sons of the Ramanathan i.e. defendants 1,2,4 and 5, 

and daughters of Ramanathan was not given any share. The above facts are known to 

the plaintiff, but had filed the suit by averring false averments. Already there was a 

partition among the plaintiff and the defendants and hence the present partition suit is 

not maintainable. The defendants deny the other averments especially the averment 
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that the plaintiff and her mother was in enjoyment of the property, plaintiff is entitled 

to 2/3rd of the property etc. are denied as false and prayed to dismiss the suit. 

5. The Trial Court had framed the issue whether the suit properties are absolute 

properties of the plaintiff’s father Kannan, whether the plaintiff is entitled to relief of 

partition and to what other relief. The Trial Court had come to the conclusion that the 

that the suit properties are self-acquired property of Kannan, the defendant had not 

raised the plea of  joint  family and hence the plaintiff  is  entitled to  partition.  On 

perusal of the pleadings, it is seen both the plaintiff and the defendants had admitted 

that the properties belong to Kannan. The plaintiff had stated that after the demise of 

Kannan the suit properties were enjoyed by the plaintiff, plaintiff’s mother and the 

defendants as “jointly”. If so, the revenue records ought to have been in the name of 

the  plaintiff’s  mother  being  the  wife  of  Kannan.  It  is  pertinent  to  state  that  the 

plaintiff’s mother died in the year 1996. But there is no pleading by the plaintiff that 

the revenue records were changed in the name of the plaintiff’s mother. Also, there is 

no pleading that the revenue records were changed to the name of the plaintiff and 

the  defendants  and  joint  patta  was  issued  to  them.  Further  the  plaintiff  had  not 

produced any revenue records to show that the property was enjoyed by the plaintiff, 

plaintiff’s  mother  along  with  the  defendants  jointly.  The  said  Kannan  died  on 

5/16

https://www.mhc.tn.gov.in/judis



A.S.(MD)No.134 of 2020

23.03.1991,  thereafter  the  revenue  records  was  not  changed  in  the  name  of  the 

plaintiff’s  mother  until  her  demise  in  the year  1996.  Thereafter  also  the  revenue 

records were not changed in the name of the plaintiff and defendants jointly. Hence, 

the plea that the suit properties was enjoyed jointly by the plaintiff, plaintiff’s mother 

and  defendants  has  not  been  substantiated,  hence  the  claim  of  the  plaintiff  is 

incorrect. 

6. On the other hand, the defendants had stated in the written statement that the 

plaintiff was married in the year 1977, she was given jewels and sridhana from the 

joint family income only. But the Trial Court had held that the defendant had not 

pleaded that the suit properties are jointly family property except for the sentence 

“the  jewels  and  sridhana  was  given  from  the  joint  family  income”.  When  the 

defendant had pleaded that the jewels and sridhana was paid from the joint family 

income,  then  there  is  a  plea  of  joint  family  properties,  hence  the  said  statement 

cannot be simply brushed aside. Therefore, this Court is of the considered opinion 

that  the  Trial  Court  had  erred  in  rendered  a  finding that  the  defendants  had  not 

claimed the suit properties are joint family.

7. The further plea of the defendants is that their father Ramanathan died in the 
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year 1984 and there was a dispute among the plaintiff and the defendants, hence the 

said Kannan had divided the properties. Also stated that the plaintiff being a female 

heir, in order to avoid any disputes in future, especially to protect the plaintiff from 

any disputes that would be raised by the defendants against the plaintiff, the said 

allotted share was given to the plaintiff through settlement deed dated 14.06.1985 

and thereafter the plaintiff  had changed patta in her name. This plaintiff has also 

admitted  the said settlement  and the  same was marked as  Ex.A5 and Ex.B1.  On 

perusal  of the said settlement deed, it  is seen four properties were allotted to the 

plaintiff namely S.No.38/3 (vacant house plot), S.No.36/11 (40 cents), S.No.6/4 (one 

acre 62 cents) and in S.No.7/5 (one acre 56 cents). It is also seen that the plaintiff 

was granted four properties and the defendants (for four male descendants alone) 

were granted 13 properties including the S.No.89/3, hence the same would amount to 

partition of properties. The Trial Court had held that the said plea of the defendants is 

not  acceptable  since in  the settlement  deed it  has  not  been stated  that  there was 

partition of properties but it only states during the marriage inadequate sridhana was 

given and hence the present settlement. If the settlement contains dispute among the 

plaintiff and defendants and the partition, then a question would arise, when there 

was partition, the settlement is unnecessary, the veracity of the settlement would be 

questionable  and  there  would  be  cloud  over  it.  The  Trial  Court  ought  to  have 

7/16

https://www.mhc.tn.gov.in/judis



A.S.(MD)No.134 of 2020

ascertain by comparing the other  records whether  there was partition or  not.  The 

defendants had produced the computer patta which are marked as Ex.B2, B3, B4 and 

B5  issued  to  the  defendants  wherein  the  names  of  the  male  children  of  the 

Ramananthan  alone  is  available.  But  the  Trial  Court  had  disbelieved  the  said 

documents and held that the patta stand in the names of the few persons and not all 

the legal heirs and the same is not believable. This Court is of the considered opinion 

that the approach of the Trial Court is incorrect. The patta stands in the name of the 

sons of the Ramanathan and the Trial Court ought to have taken the date of such 

partition. The partition is in the year 1984, which is on the same year where the said 

Ramanathan died.  Since the grandfather  Kannan does not  want his  daughter  (the 

plaintiff)  and the grandchildren (the defendants 1 to 8) to raise any disputes, had 

amicably divided the properties among the plaintiff and the defendants. During 1984 

the daughters were not considered for partition, hence the grandfather had left out the 

granddaughters for partition but considered to give the properties to the daughter. 

Hence  the  reasoning  of  the  Trial  Court  is  absurd.  Further  the  contention  of  the 

defendants is acceptable based on the sequence of the events, the defendants father 

died in the year 1984, there was a dispute among the plaintiff and the defendants in 

the year 1984, the settlement is executed in the year 1985. If there was inadequate 

sridhana then the father would have given it in one or two years of the marriage, the 
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marriage of the plaintiff is in the year 1977, but the settlement is in the year 1985, 

which  is  on  the  same  year  where  the  said  Ramananthan  died.  Interestingly  the 

properties were divided almost equally, the plaintiff has got four properties, all the 

four  male  descendants  had  got  13  properties.  Therefore,  this  Court  is  of  the 

considered opinion that the plea of the defendants are supported by the documents 

and sequence is acceptable. 

8.  The  plea  of  the  defendants  is  further  substantiated  by  the  additional 

documents filed in  the C.M.P.(MD)No.8064 of 2024,  wherein the defendants  had 

produced  the  adangal  for  various  pasali  years  and  the  details  are  stated  in  the 

tabulation below: 

S.No. Pasali year Calendar year 
1 1393 1983

2 1394 1984
3 1396 1986

4 1397 1987
5 1398 1988

6 1400 1990
7 1401 1991

The plaintiff had filed counter in C.M.P.(MD)No.8064 of 2024 objecting to receive 

the additional  evidence,  wherein it  is  stated that  the defendant  had filed the said 
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petition and had stated misleading facts. The plaintiff had never stated that the suit 

properties belong to the plaintiff’s grandfather. On perusal of the affidavit filed by 

the defendant it is seen that the defendant is trying to prove that the S.No.89/3 was 

originally belongs to Kannan, after partition the same was allotted to Ramanathan, 

thereafter the 1st defendant along with other defendants sold the said land in S.No.

89/3 to a third party vide Sale Deed dated 06.05.1987. As alleged by the plaintiff the 

defendant had not stated that the land belongs to plaintiff’s grandfather. Of course, 

the plaintiff’s  father  name and the plaintiff’s  grandfather’s name are  one and the 

same i.e.  Kannan.  But  the  defendant  has  not  stated  that  the  land  belongs  to  the 

plaintiff’s grandfather, hence the said contention is rejected. 

9. The next contention of the plaintiff is already answered supra, wherein this 

Court had already held that the property never went to the plaintiff’s mother since 

prior  to  the  demise  of  plaintiff’s  mother  there  was  partition.  If  the  claim of  the 

plaintiff  is  genuine then the revenue documents  would have been mutated in  the 

name of  the plaintiff’s mother,  plaintiff  and the defendants  and joint  patta would 

have been issued. The plaintiff  had not produced any such joint patta. But in the 

present case the revenue documents only show the names of Kannan, thereafter it 

stands in the name of the defendants (four sons alone). 

10/16

https://www.mhc.tn.gov.in/judis



A.S.(MD)No.134 of 2020

10. The next contention of the plaintiff is that the defendant is pleading ouster 

from the joint family and joint possession, but the defendant had not pleaded the 

same in the written statement and the same is being raised for the first time in the 

appeal. This Court is of the considered opinion in first appeal the defendants have 

right to raise additional plea. But in the present case the defendants had raised the 

said plea in the written statement, wherein the defendant had stated that the plaintiff 

was married and left the house with jewels and sridhana and the same was adorned to 

her from the joint income of the family properties. Even though the word ouster was 

not  used  in  the  written statement  the sum and substance of  the aforesaid plea is 

ouster.  Further  the  defendants  had raised  the  said plea  in  the grounds  of  appeal. 

Therefore, the objections of the plaintiff for this plea ought to be rejected. Further 

this Court is of the considered opinion that the settlement of property in the name of 

the plaintiff would amount to ouster and hence the plaintiff is not having any right to 

claim partition in the suit properties. 

11. The next plea of the plaintiff is that in the additional documents of adangal, 

the pasali years are not mentioned. On perusal of the same, it is seen the same is 

mentioned on the top of the documents, wherein in starts with the pasali year and the 

same is extracted hereunder: 
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“1393-Mk;  grypapy;  rptfq;if  khtl;lk;  khdhkJiu  tl;lk; 

Nkynel;̂ h;  fpuhkj;jpy;  tUlthhp  Gythhp  ifg;gw;W  rhFgb mlq;fy; 

fzf;F ”

12. The plaintiff had attacked the sale deed dated 06.05.1987 and submitted 

that  the alleged sale was not  mentioned anywhere by the defendants.  Further  the 

alleged partition is not mentioned in the said sale deed. On perusing the said sale 

deed, it is seen the defendants had mentioned in the document that the property is 

ancestral property of the defendants and the same is obtained through partition and 

the relevant portion is extracted hereunder:

“1987 k; Mz;L gj;jpu vz;: 956> fpiua gj;jpuk;

 

    &gha; 5>500 f;F fpuak;> mq;fhb kjpg;G &gha; 6>800. 1987 Mk; Mz;L 

Nk khjk; Mwhk; Njjpf;F gpugt Mz;L rpj;jpiu khjk; 23Mk; Njjp 

gRk;nghd;  Kj;Juhkypq;fk;  khtl;lk;>  khdhkJiu  tl;lk;>  mk;gyNrup 

fpuhkj;jpy;  trpf;Fk;  Jsrp  mtu;fs;  Fkhuu;  tptrhak;  fh.moF 

mtu;fSf;F Nkw;gb A+upy; trpf;Fk; tptrha [Ptdjhuu;fshd uhkehjd; 

kfd;  uh.uhikah  jdf;fhfTk;  jd;  ikdu;  kf;fs;  ma;aq;fhiy  1> 

kzpNkfiy  2>  guNk];tup  3>  Ngu;fSf;F  gpjh  fhu;baDkhAk;  1> 

Nkw;gbahu;  rNfhjuu;fs;  uh.kiyr;rhkp  2>  uh.uhN[e;jpud;  3>  ehq;fs; 

vOjpf;  nfhLj;j  fpiua  gj;jpuk;  vq;fSf;F  G+u;tPf  ghj;jpakhdJk; 

ghfj;Jf;F  fpilj;jJk;  gl;lh  jhf;fPJld;  vq;fs;  jdpj;j  ghj;jpkha; 

vt;tpj tpy;yq;fKk; ,y;yhky; vq;fs; mDgtj;jpypUe;J tUk; mbapy; 

fz;l  eQ;ir  epyj;ij  vq;fs;  FLk;gu;jkha;  Nkw;gb  ikdu;fis 
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fl;Lg;gLj;jp  ehq;fs;  jq;fSf;F  fpuak;  nra;J  nfhLj;J  njhif 

ngw;Wf; nfhz;lJ &gha; 5500. ,e;j &gha; Ia;ahapuj;jp IE}W Nkw;gb 

ikdu;fs; cl;gl vq;fs; FLk;gu;jkha; FLk;g Kd;Ndw;w nryTf;fhf 

ehq;fs; jq;fsplk; nuhf;fk; thq;fpajhy; mbf; fz;l eQ;ir epyj;ij 

jhq;fs;  ,J Kjy;  ru;t  Rje;jpu  ghj;jpaj;Jld;  mile;Jk;  cq;fs; 

re;jjp  guk;giuaha; jhdhjp tpepNahf tpw;fpwaq;fSf;F Nahf;fpakhf 

vd;nwd;iwf;Fk;  ,\;lg;gb  fpiua  ghf;fpakha;  Mz;L  mDgtpj;Jf; 

nfhs;tPu;fs; MFk;.” 

13. Therefore, the claim of the plaintiff that the sale deed has not mentioned 

about any previous partition is false. Of course, the defendant had not pleaded about 

the sale deed in the written statement and in the grounds of appeal. The defendants 

had  explained his  affidavit  since the  sale  is  long back i.e.  in  the  year  1987,  the 

defendant had thought it is not necessary. This Court is of the considered opinion that 

the said reason is acceptable for the sole reason that the plaintiff had sought partition 

after a lapse of more than 25 years from the date death of the father Kannan who died 

in the year 1991. Further the defendants had acted on the partition effected in the 

year 1984 and had sold the said property 1987, that too during the life time of the 

said Kannan, which is crucial. Even though the plaintiff had pleaded that she is not 

aware of the sale deed, the sale deed is executed during the life time of the father 

Kannan and hence the said contention of the plaintiff that she is not aware of the said 
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sale has no value at all and hence the same is rejected. 

14. Further the plaintiff had stated in the plaint that “the father Kannan during 

his  life  time  had  settled  some of  the  properties  through  documents  to  his  legal 

heirs”. The plaintiff is not stating that the properties were settled to her alone but 

stated to his legal heirs, which means the said Kannan (father of the plaintiff and 

grandfather  of  defendants)  had  settled  in  properties  to  plaintiff  and  also  to  the 

defendants.  Hence  the  partition  is  admitted  by  the  plaintiff.  Consequently  the 

plaintiff is not entitled to second partition and the suit is liable to be dismissed. 

15. For the reasons stated supra, this Court is allowing the C.M.P.(MD)No. 

8064 of 2024 and the additional documents are taken on file and the same is marked 

in “B” series. 

i. The extract of “A” Register as Ex.B.8, 

ii.  The  adangal  consisting  for  seven  pasali  years  for  various  survey 

numbers as Ex.B.9 to 19 

iii. Sale Deed dated 06.05.1987 as Ex.B.20. 
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16. For the reasons stated supra, this Court is allowing the Appeal Suit and 

impugned judgment and decree are set aside and the suit in O.S.No.32 of 2016 is 

dismissed.  No Costs. C.M.P.(MD)No. 8064 of 2024 is allowed and C.M.P.(MD)Nos.

4691, 4692 of 2020 are closed. 

            18.07.2024
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Tmg

To

1.Principal District Judge, Sivagangai.

2. The Section Officer,
    Vernacular Records,
    Madurai Bench of Madras High Court,
    Madurai.
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S.SRIMATHY  , J.,  

                  Tmg
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