CRL.A(MD).No.278 of 2020
BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Reserved on : 09.12.2024
Pronounced on : 13.12.2024

CORAM
THE HONOURABLE MR.JUSTICE K.K.RAMAKRISHNAN

CRL.A(MD).No.278 of 2020
Perumal ... Appellant/ Accused No.3
Vs.

The State rep by,

The Inspector of Police,
Kugiliamparai Police Station,
Dindigul District.

(Crime No.235 of 2003)

... Respondent/Complainant

Prayer : This Criminal Appeal is filed under Section 374 of Cr.P.C., to call
for the records and set aside the conviction and the fine imposed in
Spl.C.C.No.4 of 2009 dated 24.07.2020, by the learned Principal Sessions
Judge, Dindigul.

For Appellant : Mr.T.Balakrishnan

For Respondent : Mr.M.Sakthi Kumar,

Government Advocate (Crl.Side)
JUDGMENT
This appeal has been filed to set aside the judgment and conviction
passed by the learned Principal Sessions Judge, Dindigul, in Spl.C.C.No.4

of 2009 dated 24.07.2020.
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2.The appellant, who is accused No.3 in Spl.C.C.N0.2009, on the

file of the learned Principal Sessions Judge, Dindigul, has filed this appeal,

challenging the conviction and sentence imposed on him for the offence

under Section 135 of the Electricity Act, by the impugned order dated
24.07.2020.

3. The brief facts of the case are as follows:-

The appellant and the other accused have obtained electricity service
connection No.86 from the Tamil Nadu Electricity Board for M/s.Kudagu
Industries situated at Kugiliamparai, Vedasandur Taluk, Dindigul District,
the appellant representing as Managing Director. On 24.12.2003, at about
01.00 a.m, P.W.1/defacto complainant, who was working as Assistant
Executive Engineer, Tamil Nadu Electricity Board, Kugiliamparai and
Enforcement of Electricity Board and her team inspected the said
Company and found that the accused were said to have indulged in theft of
electrical energy. Hence, a complaint was lodged before the respondent
police and the same was registered as a case in Crime No.325 of 2003 for
the offences punishable under Sections 39(1) and 44(1)(c) of the Indian
Electricity Act, 1910. After completion of investigation, the Investigating
Officer filed final report before the learned Principal Sessions Judge,

Dindigul, and the same was taken on file in Special Spl.C.C.No.2009.
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3.1.After taking cognizance, the learned trial Judge framed the
charges against the appellant for the offences under Sections 39(1) and
44(1)(c) of the Electricity Act, 1910. On the basis of charges, the learned
trial Judge, questioned the appellant and the appellant pleaded not guilty
and hence, the trial was conducted and the prosecution adduced the
evidence of PW.1 to PW.12 and marked the documents under Ex.P1 to

Ex.P.13 and also marked 7 material objects under MO.1 to MO.7.

3.2. The learned trial Judge, considered the same, examined the
appellant under Section 313 Cr.P.C., by putting the incriminating materials
available against him and he denied the same and hence, the case was
posted for examination of the defence witness. On the side of defence, no

witness was examined and no document was marked.

4. The learned trial Judge after considering the oral and documentary
evidence, convicted the appellant for the offence under Section 135 of the
Indian Electricity Act, by the impugned order dated 04.12.2020, and
imposed a fine of Rs.12,08.580/- in default, to undergo 3 months simple

imprisonment.
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5. Aggrieved over the same, the appellant has filed this appeal on the

grounds stated in the memorandum of grounds of appeal.

6. To prove the offence under section 135 of the Indian Electricity
Act, 2003, the prosecution shall prove the following ingredients:-

6.1. The appellant is the occupier of the premises.

6.2. Dishonestly tampered the meter, installed or used a tampered
meter, reversing the reading of the meter by loop connection or any other
device or method, interfering with accurate recording of electricity usage,
tampering the calibration of electric meter, which results in a manner
whereby electricity is stolen.

6.3. Improperly used the energy of a licensee.

6.4. In this case, to render a finding whether the prosecution proved
the above ingredients beyond reasonable doubt, this Court extracts the
relevant portion of the evidence of the prosecution witnesses:-

6.4.1. P.W.1, in her evidence stated as follows:-

“stEIBAT v ANFTFeRRTUNGIT LDy Tl ST
QpsvGLom Gl LomGar, CoumiBl Fmdcunr — Ybs QLIS
YIS ST SHeT 61T LIS )& Y U 5] BT BT BV

CIFUILANVs08)  sTRTTe)  FIIBTsoT”.
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“ TSI YUl GBIl YlgLILienL uey  GlLB LT @EsLL,
Gl )b Fridlui st L1 B L0 6o RUILIB S0 ALLIE
Clasnsionalleosmosy  GI0IMIe) FIIST0. YBOTTV YUTHT  TaTHE

TBSANS  BL (LMK 2 DL UWAITHOT Y6Vsv 6TIMIY FHlBmsor” .

6.4.2. P.W.3 also in his evidence stated as follows:-

“ 9 61 61 & B 607 gl L_uflsd Cloumi b amidGuim,
QumorGorm  @Bbs et  Qemewlicol  GQumallsiemsy  eTa 6D
ghsnel. —ouasbsleal  ulumiuled GLG  Blmee sHsinE
et @ewmawiy  Casmfl  wrr  alledewiun Q&I S ST ST
siormTsd  grogmidl, Clasveurrsd  GTaTLuTEeT G (h & SHlaTaNTi &6,
et @Qewemiiy SHmL(h BLESSTS GEFTOOIUMLIL STV  6UsHT
Cumblarsier mui Cufle) &rel @eawiy QMBS  TOIMT60
FMSmen. Qb5 1l 687 QemaniicoL e TS
Qeumialh Fmdlwn, CumuorCorr arurfusdsnG 6hS  LIayLh
el Ealloemey  sisimred  Flsne.  GRIG6T Yo b Sle
uiusmLulley  @bs e @evewiler o Menowmeri e

C&sveugre®n, gmogmidlun  earmTsd  FilSmed”.

6.4.3. P.W.5 also in his evidence stated as follows:-

“GLE® JleL  s6uaflully usppw WBLLeny  wrH
yslw BlLepy QUIYSs 26516 abBSSH. ASHTLY  Usnlpll
WLewy eahssHallp ysw lreng  26.11.2001-0 s3]
QUTYISS] A& B Blemevuller QUEIGoIDS STl  S6ui &6l
peisflemeullsh & mausHs  Haumnisafle  m&Cwpd s
EUMHC 6.

“ei  @Qewemiiy grogmd eaeiuat  Cuilsh QMBS

e grogmdulin Sreal e&wipsd sl unkISICeT 6.
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6.4.4. P.W.6 also in his evidence stated as follows:-
“ler @Qemewiiy grogmdl Gurle 2 aien ™.
6.4.5. P.W.7 also in his evidence stated as follows:-

“9.5.81.%.7 Cansoa Ivlsmaullsh  GLG @il
olfay  griures  Qasbaugrsd  woHmd  BIEITY  CUWT ST
SMLLLIUL (b 6T6m &) 67631 MIT 6V Fifl G Mo, 9. 5. &F1. 3. 760
Cleuri &l Fmudl LHmLh Glu(mLomair & Cwmi Cluwir g6t

S LLULaflevemsv 6T mmed & iflGHmes”.
6.4.6. P.W.8 also in his evidence stated as follows:-

“9.5.8M1.H.8-2 Ll  @QewambSOUL (heTer lg Oy g-]
ugeuth  Clgpr el BHL  TEimme)  FMSTH. HFCT(H
FAUTTS & 2 6wl BH6V 6IQILUSTS CLHCFTaier g  LHELH
lg- | 586061160 @O uL aflsbemsv 6T6T MIT 60 FlHmenr.
CupQersaier  2-ugaumiseafled  GLG ~ Q@ewLavlfad ey
STLLOULaflovemsy  eTaimmsy  FMSMa. SHeumsd eTaim  ClLmLmeT
BLSS] bl BmeaTS DL HH6Y 6168 GLom)6lFmede
Lgaumi&efled ST LLOULallevemey  6Taimmey  FMGHmed. 6Ty, 6701, 616w
STLLOUC (haTonG. “GLG QmiLavlfal whpw W elsrugrs
Guriuir 6L Gumir(h B0 66T 51 & @) &5 (& QL Guw
Gl BmLiTL QmwILST S <} 6L 6207 151 85 6111 60 & 6WI (b 61 61T HIT
SITMIEY  @606m60”.

6.4.7. PW.10 also in his evidence stated as follows:-

“OQeumiglh&mdl  whm  Yeurs  wHe  GumLomeT
&l @ mou(mL JiiLalsd S 6U(h &I T &6 61607 )

&M (hUSNEG pumipiser agan 2 Sall  Cewdelurpflwreari

sl Q&T(HSSTIMT 6TaimIed @svemsn”.
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6.4.8. P.W.11 also in his evidence stated as follows:-

“2-0 arglfl  Quepomar  Gulsy et  Qemewtliy @b S S
68 STL(HUSDES HPHUMBISHN STHBL  GFUWWOLL (b 6T6TSHT
saimrey  @evemev. et @ewewtiiy  wri Guiflsy QB S S
sieiprsy  grwoamd  Guflsd  @mBsLH. et @ewawiler
g liLenL_uflsd LAl65T F Ty &6 & 2-10 6T Cu(mLomer
LWESTLI(h SBITTT  TRIUSDS HoUMBIGHAT 2 6T6TST  6TIMT6)  2-10
sl  iuausdsslsd @QmUusTes Frldlser  aflEmyenamuflsh
OsMweubs S IASDSG 34,611 6501 151 &5 61 Gumy) T & 60
QEFuwOulLST aaimTe)  @evsmev. FTL&Saflar  6umd@ipsvd &ls0
S o atengl. y&sriey 2-1 el Quemonst  idlaiEnySHen
LW6STLI(h & B & IT &G 6um 1l 6o @ ememiiL et
Curiled @mBSSTHCuT ST LIULaflsoemsy eTaipmey  Frlsmea.”

“Fiue QLSBT YmCs @Lh albdaT  @EBLUUSTS
UHTULS SIS0 QBULSTS  STLLLIUL (h6TaTS  TOIMTs)  FlSmed.
3bS B 66T LD wmgmey BLSSUULL &) 6T63T )10,
MBI @mBSuTHmen  FTL Fsansds  allFnfdesarm  6Tamms
Abs UL alh&afle @Qmbdeaiser wimh Fridl  Camssv
(Lpedteug all6v6m6v I STV aflEmif&sallshsmev.
IAMm&BlY  @mbsaisemar  &UUL(HD  augallevemey  sTaTm
allouy &6m & Lley OlFuI FHi6TCanem 6T68T MIT 60 6T H6T
augallshsmev  6TTLSTEL BT  eupd@ BILGMIUD @& umnfl
6110 S 616063 6v. 39S GUEES <3461 6201 11 85 6111 60
ugley C&uwalsbems.”

7. From the reading of the above evidence, the following facts are

7.1.The said service connection was in the name of M/s.Kodagu

Industries represented by one Ramasamy.
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7.2. Neither documentary nor oral evidence was adduced on the side
of the prosecution to prove the above said Perumal (Appellant) or one
Venkatasamy enjoyed the property.

7.3. There was no record to show that the appellant was in-charge of
the premises or present in the occurrence place at the time of the
inspection.

7.4. There was no transfer of service connection either in the name
of Venkatasamy or Perumal and also no material was adduced to prove that
either Perumal or Venkatasamy submitted an application to transfer the
service connection.

7.5. PW.8 deposed that the M/s.Kodagu Industries stopped the
business on 31.03.2001. But, no evidence was adduced to show that the
appellant was running the said Industries on the date of the occurrence.

7.6. No document was produced to prove the assumed relationship
between the M/s.Kodagu Industries and the Sri Vinaya Paper and Board
Limited.

7.7. PW.10 admitted that they never produced any documents to

prove their possession over the factory premises.
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7.8. As per the evidence of P.W.11, there are number of houses near
by the place of occurrence. However, none of the residents have been

examined to prove as to who was running the industry.

8. From the above, this Court without any hesitation holds that the
prosecution never adduced any material to support the prosecution version
that the appellant has dishonestly abstracted the energy by tampering the
meter by artificial means or by inserting or using foreign materials in the
meter. Without proof of the same, the offence under Section 135 of the
Electricity Act, 2003, is not held to be proved. In this aspect, it is relevant

to consider the following precedents:-

9.This court in the case of Kanniyappan Vs. State in Crl.A.No.545
of 2014 has held as follows:-

“5(1)This Court in 1972(1) L.W (Crl) 133, held
that, in the case of the charge of electricity theft or
manipulation made against number of persons the
prosecution must specifically prove who committed the

offence by legal evidence.
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10. The similar view also expressed in the following case of
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If there are more than one accused, it is the
bounden duty of the prosecution to discharge the
burden by proving the case against each of the accused
by adducing independent evidence of the proof of some
overt act establishing or proving the dishonest
abstracting or consumption or use of any energy.
Otherwise there is the great risk and hazard on the
administration of justice resulting in the conviction of
at least some innocent persons while sometimes the
really guilty consumers are punished. Such a danger
must be avoided even at the risk of exculpating and
acquitting the really guilty for the sake of saving
innocent persons from conviction and consequential

imprisonment.”

Subramaniam and others in Crl.A.No. 446 of 2009

https://lwww.mhc.tn. Qéﬂl/ﬁldis

“Merely because the security seals were found
damaged, in the absence of any evidence to show that the
appellants used any artificial means to abstract energy,
they cannot be convicted under Section 135 of the

Electricity Act.”




11. Apart from that, as held by the Hon'ble Supreme Court of India
in the case of Ram Chander Prasad Sharma Vs. State of Bihar and
Another reported in AIR 1967 SC 349, the prosecution not only to prove
the tampering of the meter but also the disputed meter was under the
control of the accused. In this case, as referred above, there is no evidence

to show that the disputed meter was under the custody of the accused.

12. Therefore, it is relevant to extract the following portion of the

CRL.A(MD).No.278 of 2020

above said judgment of the Hon'ble Supreme Court of India:-

https://www.mhc.tn.g}clf./i;lnfﬁjdis

“12.Insofar as the conviction under Section 39 is
concerned the matter stands on a different footing. It is
not sufficient to say that a meter had been tampered
with and that it was under the control of the accused
person. It is further necessary to show that there was
dishonest abstraction, consumption or use of electrical
energy by the accused person. Before raising a
presumption thereunder that there was dishonest
abstraction the presence of an artifical means which
would render abstraction of energy possible has to be
established. Here we have three phase meters and,
therefore, unless all are tampered with abstraction of
energy without fear of detection is not possible. It is

difficult to presume that the appellant would have
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knowingly done a Meter Reader and facilitated the
abstraction of electric energy. In fact what he had said
in his confession was that Jai Narain, a Meter Reader
of the company had done something to the meter. That
may or may not be so. Jai Narain who was co-accused
with the appellant was acquitted by the trial Court and
his acquittal was not challenged by the State. There is
no material on the basis of which it could be held that
there was in fact any abstraction of electrical energy.
In the circumstances the presumption permissible
under Section 39 can not be raised in favour of the
prosecution. It follow, therefore, that the appellant's
conviction under Section 39 is unsustainable. We
accordingly, set it aside as also the sentences passed

s

upon him in respect of that offence.’

13. Since the appellant has not enjoyed the property on the date of

the inspection and no evidence is available on record to show that the
appellant  dishonestly tampered the meter and improperly used the
electricity energy, the conviction and sentence passed by the learned trial
Judge is not om accordance with law. Hence, this Court inclines to set
aside the judgment of the learned trial Judge convicting the appellant for
the offences under Sections 135 of Indian Electricity Act. Hence, the

appellants are entitled to acquittal.
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14. Apart from the above submission, the learned counsel for the
appellant further submitted that the final report was filed under Sections
39(1) and 44(1)(c) of the Indian Electricity Act, 1910, and conviction was
granted under Section 135 of the Indian Electricity Act, 2003. Even for
rendering conviction, there was no alteration of charges. Hence, the
conviction and sentence imposed under Section 135 of the Indian
Electricity Act, 2003, is not legally maintainable is correct as argued by the
learned counsel for the appellant. But, in view of the factual circumstances,
this Court is not inclined to discuss the above legal aspect. Once there was
no evidence to prove the occupancy of the appellant in the said premises,
and the appellant has not dishonestly abstracted the energy by tampering
the meter, there is no necessity to go into the question of the applicability

of Section 135 of the Indian Electricity Act, 2003.

15. Accordingly, the appeal is allowed on the following terms:

13.1.The judgment passed by the learned
Principal ~ Sessions  Judge, Dindigul, in
Spl.C.C.No.4 of 2009, dated 24.07.2020, is set

aside.
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13.2.The appellant is acquitted from all the
charges in Spl.C.C.No.4 of 2009, dated
24.07.2020, passed by the learned Principal
Sessions Judge, Dindigul.

13.3.Fine amount paid by the appellant
shall be refunded to the appellant forthwith.

13.4.Bail bond executed by the appellant

shall stand cancelled.

13.12.2024

NCC :Yes/No
Index :Yes/No
Internet :Yes/No
dss

To

1. The Principal Sessions Judge,
Dindigul.

2. The Inspector of Police,
Kugiliamparai Police Station,
Dindigul District.

3.The Additional Public Prosecutor,
Madurai Bench of Madras High Court, Madurai.

4. The Section Officer,
Criminal Section(Records),
Madurai Bench of Madras High Court, Madurai.
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K.K.RAMAKRISHNAN.,J.
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Order made in
CRL.A(MD).No.278 of 2020

13.12.2024
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