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BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 23.02.2024
CORAM
THE HON'BLE MRS.JUSTICE RHEMALATHA

Crl.LR.C.(MD)No.183 of 2019
and
Crl.M.P.(MD)Nos.2804 & 2805 of 2019

Shanmugam ... Petitioner
Vs.

M/S . Niraimathi Diamond

Rep.by its working partner,

R.S.Maniyan,

S/0.Ramasamy,

No.306, BI, Bharathi Nagar, 1* floor,

Mahatma Gandhi Road,

Karur-2. ... Respondent

Prayer: Criminal Revision Petition filed under Section 397 r/w 401 of the
Code of Criminal Procedure, to call for the records and set aside the
conviction and sentence passed in C.C.No.66 of 2016 dated 15.11.2017
by the learned Judicial Magistrate (Fast Tract Court-Magistrate Level)
Karur which was confirmed in Crl.A.No.170 of 2017 dated 23.04.2018 by

the learned Additional District and Sessions Judge, Karur.

For Petitioner : Mr.R.Murali

For Respondent : Mr.P.Gunasekaran
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ORDER

Challenging the judgment and orders passed in Crl.A.No.170 of
2017 by the Additional District and Sessions Judge, Karur, the present

criminal revision case is filed.

2.For the sake of convenience, the parties are referred to as per the
ranking in the trial Court. Brief facts of the case of the complainant are as
follows:-

2(1)The accused borrowed a sum of Rs.3,00,000/- from the
complainant to meet his urgent family expenses on 27.06.2012 and
executed a promissory note (Ex.P3) promising to repay the principal
together interest at the rate of 24% per annum on demand by the latter.
On 29.07.2013 he handed over a cheque bearing No.527157 (Ex.P4) for a
sum of Rs.3,00,000/- drawn on City Union Bank, Thanjavur Branch.
When the cheque was presented by the complainant through his banker,
viz, United Bank of India, Karur Branch, on 30.07.2013, the same was
returned for the reason Funds Insufficient(Ex.P5).  Thereafter, the
complainant issued a statutory notice (Ex.P6) dated 26.08.2013 to the

accused calling upon him to repay the amount borrowed by him. The said
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notice was returned with a postal endorsement door-locked and intimation
was delivered. According to the complainant though the accused was in
know of the fact that a legal notice was issued to him, he did not come
forward to make good the payment. Therefore, he filed a private
complaint under Section 200 Cr.P.C., in C.C.No.7 of 2014 before the
Judicial Magistrate (Fast Tract Court-Magistrate Level) Karur against the
accused for the offences punishable under Sections 138 & 142 of the

Negotiable Instruments Act.

2(i1)The learned Judicial Magistrate took cognizance of the offence
and issued summons to the accused under Section 204 Cr.P.C. On the
appearance of the accused, copies of records were furnished to him under
Section 207 Cr.P.C by the learned Judicial Magistrate. The substance of
accusation was put to the accused and the accused pleaded not guilty.
Therefore, the case was posted for trial. The complainant examined
himself and one another witness and marked Ex.P1 to Ex.P7. The
circumstances appearing in evidence against the accused were put to him
under Section 313 Cr.P.C., and the accused denied of having committed

any offence. He examined himself and two other witnesses. The Court

marked Ex. X1 & Ex.Y1.
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2(111)On 15.11.2017, the learned Judicial Magistrate, Karur, after
analysing the oral and documentary evidence adduced on both sides,
convicted the accused for the offence punishable under Section 138 of
Negotiable Instruments Act and sentenced him to undergo simple
imprisonment for a period of five months and to pay fine of Rs.2,000/-,

in default, to undergo simple imprisonment of 30 days.

2(iv)Aggrieved over the same, the accused filed an appeal before
the learned Additional District and Sessions Judge, Karur in Crl.A.No.170
of 2017. The Ilearned Additional District and Sessions Judge, Karur
confirmed the conviction and sentence passed by the trial Court vide its
judgment dated 23.04.2018. Challenging the same, the present criminal

revision case is filed by the accused.

3.The learned counsel appearing for the petitioner/accused would
contend that the petitioner/accused did not hand over the cheque on
29.07.2013 as alleged by the respondent/complainant as he was working
on that particular date in Southern Railways at Thiruvarur. In this regard,

he has examined the officials working in Southern Railways as R.W.2 and
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R.W.3. His contention is that the evidence of R.-W.2 & R.W.3 were not at
all considered by both the Courts below. He drew the attention of the
Court to the complaint given by the respondent, in which, he had
specifically averred that the petitioner borrowed money on 27.06.2012
and handed over the cheque on 29.07.2013. The Master Register, which
is an extract of the Attendance Register was produced by R.W.2 and
according to the learned counsel, it would clearly reveal the fact that the
accused was actually working in Southern Railways at Thiruvarur on
29.07.2013. Therefore, he could not have gone over to the office of the

respondent and handed over the cheque.

4.Per contra, the learned counsel appearing for the respondent
would contend that the both Courts, after analysing evidence on record
had come to a correct conclusion that the accused committed an offence
under Section 138 of Negotiable Instruments Act and there are no grounds

to interfere with the same.

5.1t is seen from the records that the accused did not deny his
signature on the cheque dated 29.07.2013 and therefore, there is a

presumption under Sections 118 and 139 of Negotiable Instruments Act,
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unless the contrary is proved. The only contention of the present
petitioner is that since he was working in Southern Railways at Thiruvarur
and he did not hand over the cheque on 29.07.2013 as alleged by the
respondent. Though R.W.2 had produced the Master Attendance Register
(an extract), which shows that the present petitioner had worked on
29.07.2013, it is pertinent to point out that the petitioner did not produce
the Attendance Register for the relevant period. R.W.2 during the course
of cross-examination had deposed that they used to destroy the original
Attendance Register once in three years and therefore, he was unable to
produce the same. On the contrary, in the Authorisation Letter dated
15.05.2017 issued to R.W.2 by the Southern Railways, it is specifically
stated that the original Attendance Register was lost and therefore, could
not be sent to the Court. This contradiction has been noted down by both
the Courts below and had come to a definite conclusion that the accused
had not discharged his burden of proof as envisaged under Section 118 of
the Negotiable Instruments Act. The observation of the I Appellate Court

in this regard is extracted hereunder for better understanding:-

Gospitb, o1 YSITASTTT 505D sULpH
BTCFTMVDU — CBTHEBHTE — Fn MIUGID  CHB T 29.07.2013
Cs5UPsd  oIBI  FHpaumapfsd  LbeD sl ufsD Lo Lyl BT BEYLD,
<D F60TT 6D LYSBITTSTIIT In_INSICLITED ULPHS BITCHIT6MEV

CHITBHBLILIL_afsD6med  6I60IMID 6] DB60ICH 28.06.2012 WD 6CHS’
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SUTHIS W SL_sbGH DSTMUTH CBITHSHS BT 1% BITCHTDVMU
LII6OTLI(H % 35 3T 60T 255 GLTidnuTsor sULp DB _BThHsH6D
GFinulIL” Gatand  o1s0im 61T _Suliy suTHbHems LS b 00T,
eI’ Heurapit  Qpeoteois  gufsbCa  gulsbCauulsd  LisooP L5 g1
BB ITT  61601LUSGI  LSTASTIT _SIINPD 6L BCBTATTIILIL BTN Sl
DGeonTsd  29.07.2013  CuFUsD  eIFI  Fupsurapit  Geirsords
guPsdCauuf’sd  L1soful’shd B BHISTaTTTT  6T60ILIDSH  Bsovi_ 1 6157
_Suinfsd _aplsoond  GEFINULGBGUSDBTS 15T Syifsd  C%sorsords
guPsbConuf’sd _Heapsumapit  gulsbCsu  gomIFsolsd  SFsofnT  CFdbasir  Bsor
2 sof g B galusd 1PfPafsb L1590 Ly %1 SUB LD
B T FIES 01 I60ILUMT  61.FM.2  Dhpdbayb P01l L (B C%eirsolds
guPsdCoruf’sd CsCred &, (1 rsoomt_ s LisooP Ly g1 6M(H LD
GLITSOT. 85Cs001F 60T 6160ILISUIT  61.FT.3 dbalD P FTIFBBLILIL" BHTTATITT B6TT.
ol.gmM.2 _&Heoigl FTL Fuhgsd o141 HL5% 29.07.2013 655
_Bpeurapt  gulsbCou  grmiFsolsd  LBeD GBI Usoolufsd  BbEHBHTH
I PUSTamTir.  o1.0.8M.2 601 FITL" Fuss’sd  &yull il Barangi.
29.07.201310 CHFUPL L GCxevrsors  gulsdCanulsd Lgmiof’sgl  sudpLb
LOm6IOL_IT oo Fm.am.epii— 1601 Llp 29.07.2013 G55
Dusvremmul  CHHUPD  S1FN  Usolulsd  BpEHEHTB  BITIlILIBS DI
<W6olTeD  GC%6oleolds  [TUPsDCUUPsD LITTLOTH S 6MpLD 615 Ufsor eI smb
ugCaul BB HmbHed  GFiILL afsbsmev. 61 ulsor
UH MBS Cul  oJ60I _HTBHD  CFUIII DDV  6T6OMI  LBTTHTII
_SINPsd ST s SPES aFFTgemon CFUSCUTEI, 61.FT1.2 bsoTsUy
aU(h MBS Caul A SBOUL" GalL” L _mHBayd, 3 UpL_BISahEDH 590b
psdm _BBIBANG  APINVBHEBD  Uhens UK CUG  ApESIUL B
B oT60ImI I NP UGITATITIT. 61.FM.2 & & 1060IMESsD  FITL” Fub
Al usnDS — CHTHLS — APIOH'S — HlpBD  YSTTHTIT _Sulifsd
IIMFT.p.6THeN.1 % _SMbb6D GFiulILL” BsiTsnd. 15.05.2017
CHHUPL L FIT.FT.<Qy.6TH60.1  sIDS’ Hlp 5560% LIPS WSS DCLITI,
Cxeorso1ds  TufsDCsy _SHpaumanT  Sewarulfsd  umgof’SgGl  awh% 201310

<2 600712 DBITOT Bl DBLILIL Cul  GHITDVEHINNL"L_BITB  In_ MBS WS
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6. FIT.2 60T &L Furptb FIT.FIT.<D.6T Hon. 1 oL Furptp
sQSIMIBCBTSI  (PpTsooilIL” (5  BTsoorIIBE DL 2 01310 ysoorlg MBIT6oT
Cxeorsors  guisbCau  Hpaumapt  Hewamufsd  LgmofhGl el
(b MBI Corl (5 BB Gl L 1T DIsDev ! GCHITsm6VI5 51
CumiiafL" L_s&m  oreiiug &H15h% GuUmES IFHCHBID oI PBIMIl. 61.F1T.
3 peoigl  FTLFWBBD  aubewBl  UBCUL DL cDUFHI _HITeol
oL T (P26l 1 FIT.om.gil — 1 LymoP SO §  6udh B50imSGI 6760l
I WPUSTaTITT.  Dp6eolTeD  aUT S0l FTL FUIdh5’D  aih DB Corl
GCHITmeVBBIILIL L_BIT, DI SBOUL" L_5IT 16DV 51 & 6OUT T 60T
DNPSSOIL L_BIT  6T60IPILD,  6T60T60NTSD  GWIITS — CFT6bsd  BuIsvimrgsl
ereoimitD  FITL" Fund  Aafdbgiarsmmir. Gospib 61.5M.3, 29.07.20131D
658’ Cuobite  APIUBESsD  Lsool Ly ialsbsmsd  eT6omILD  LOM6IVL_IT
Fep e iy <2 6U 50015 6% Ly g1 L Funb S QR
CHI Al SHIATNTIT.  6I.FM.2  Gxheorsords  gufsbCauul’sd 61 HH — BHLD
usoofyif5g1  subauHTS  FTLFunb  Aafdgisranair.  e1%5W _sHyinfsb
GSONTS  CaunysmL suTdHLD  6I60Im _BWeVOLITE 61 (bbBILIL" L (b bhLD
&, LD smevul’sh Cauiynfsmr UTHD6D% ol /5560'd%
I6CHBEBDSD B 106011 _15ap 1Pb5Cousositg Gl s15W° _suitsmu
FMIESBASGD. 29.07.201310 6HF YSTFHITT LsooluPsd By Bt
oI6OILUSDEG — (PBBW D UsoILDITH 6B LUSCUb 615 Syiinfsd
&l Gl 1% _IBsmevuf’sh 6l DB CalL” 6L
ugmol’Ssiul” ® aiptd womeL 1 PeRatL [ FT.FM.6Ul.1 <9 6Ms001d 605
oaudhgGl 1B  CoDEBTsvIBATT  Coupyemr . suTHD 1% B
DBIUTH 2 _6TSTH BSihsb Buivalshsmsp.

6.1t is also pertinent to point out that P.W.2 in his evidence had
deposed that the accused had gone over to the office of the complainant
on the previous date ie., 28.07.2013 and handed over the cheque dated

29.07.2013.
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7.This is a concurrent finding by both the Courts below and this
Court cannot interfere with the same while hearing a revision under
Section 397 Cr.P.C., unless it is perverse. The first Appellate Court had
passed a well reasoned order and by any stretch of imagination can it be
termed as perverse. The sentence imposed on the accused also cannot
said to be on higher side and therefore, I do not see any reason to interfere
with the conviction and sentence passed by both the Courts below.
Accordingly, this criminal revision case is dismissed. Consequently,

connected miscellaneous petitions are closed.

23.02.2024

Index: Yes/ No
Neutral Citation: Yes / No
Speaking Order / Non-Speaking Order

gns

To

1.The Judicial Magistrate (Fast Tract Court-Magistrate Level),
Karur.

2.The Additional District and Sessions Judge,
Karur.
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R.HEMALATHA, J.

gns
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