Crl.O.P.(MD).No.2140 of 2019
BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Reserved on 13.12.2023
Pronounced On 12.03.2024

CORAM
THE HONOURABLE MR.JUSTICE K. K.RAMAKRISHNAN
Crl.0.P.(MD).No.2140 of 2019

and
Crl.M.P.(MD).Nos.1132 & 1133 0f 2019

1.Jansi Rani
2.Kamala ... Petitioners
Vs.
1. The State represented by
The Inspector of Police,
Boiler Plant Police Station,

Trichy
(Crime No.118 0f 2017)

2.M.Murugaiya ... Resondents

PRAYER: Criminal Original Petition has been filed under Section 482 of
Cr.P.C., to call for the records relating to the case in C.C.No.251 of 2018, on the

file of the learned Judicial Magistrate Court No.IV, Trichy and quash the same.
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For Petitioner : Mr.M.Kannan

For Respondents : Mr.P.Kottaichamy
Government Advocate (Criminal Side)
for R1
: Mr.G.Anto Prince for R2

ORDER

The petitioners are the accused in C.C.No.251 of 2018, and they have filed
this petition to quash the proceedings against them,on the basis of the crime No.118
of 2017, investigated by the first respondent police, on the basis of the complaint

given by the second respondent.

2. The first respondent police registered a case in Crime No.118 of 2017,
against the petitioners on the basis of the complaint given by the second respondent.
The second respondent married the first petitioner as his second wife. The second
petitioner is the mother of the first petitioner. The second respondent retired from
his service on 23.04.2016 as a General Manager of the Trichy BHEL Corporation.
He obtained the retirement benefit of Rs.31,98,000/-. The first petitioner as a wife of
the second respondent received a sum of Rs.15,00,000/- from the second
respondent, upon making a false promise that higher interest would be given by by

making deposit in second petitioner’s account. The first petitioner made a promise
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to the defacto complainant/second respondent that if the amount was deposited in

the name of the second respondent in the senior citizen's account, it would generate
more interest and hence, she received the amount and deposited in her name,
Thereafter, she did not repay the interest. In the meantime, there is a dispute
between the first petitioner and the second respondent. The first petitioner filed the
divorce original petition before the jurisdictional Court and he demanded the
amount of Rs.15,00,000/- but the same was not repaid by the petitioner. Therefore,
he made a complaint before the first respondent police and the same was registered
in Crime No.118 of 2017 for the alleged offences punishable under Sections 406
and 420 of IPC. The same was investigated by the investigating officer and the final
report was filed. It was taken on file in C.C.No.251of 2018, by the Judicial
Magistrate No-VI, Tiruchirappalli. To quash the proceedings, the present quash

petition has been filed by the petitioners.

3. The learned counsel for the petitioner submitted that by taking the entire
allegation made in the FIR and in the final report no criminality is found place.
Even as per the allegation, the amount was received to deposit in the name of the
second petitioner. It is also admitted that the same was deposited and the interest
was paid for some time. Hence, this is a purely money transaction and the criminal
colour was given to the civil dispute. The learned counsel for the petitioner further

submitted that there was a dispute between the first petitioner and the defacto

3/11
https://lwww.mhc.tn.gov.in/judis



Crl.O.P.(MD).No.2140 of 2019
complainant. Hence, there was a exchange of legal notice and finally, the divorce

petition was filed by the second respondent. In the meantime, the second respondent
withdrew the amount deposited in the name of the first petitioner by forging her
signature. Therefore, she made a complaint to the jurisdictional police to take action
against him for withdrawal of the amount by forging her signature and the same was
registered in Crime No.19 of 2017 dated 20.07.2017. As a counter blast the present
complaint was made with malafide intention. The learned counsel for the petitioners
submitted that in the petition in H.M.O.P.No.169 of 2017 and in the legal notice it is
stated that the petitioner obtained the loan of Rs.15,00,000/- from him. Hence, the
allegation that they obtained the amount to deposit in the name of the second
respondent with an intention to generate more interest is not correct and the same is
false one. He seeks for quashing of FIR and he relied on the following judgments of
the Hon'ble Supreme Court:

(1). Uma Shankar Gopalika v. State of Bihar, reported in (2005) 10 SCC 336

(1) 2013 6 SCC 470

(111). B. Suresh Yadav v. Sharifa Bee, reported in (2007) 13 SCC 107

(iv). Rashmi Jain v. State of U.P., reported in (2014) 13 SCC 553

(v). V.Y. Jose v. State of Gujarat, reported in (2009) 3 SCC 78

4. The learned counsel for the second respondent/defacto complainant

submitted that there is no bar to initiate the criminal proceedings in the case of
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cheating committed by the petitioners. In this case, there is a clear misrepresentation

at the inception on the part of the first petitioner to receive the amount of Rs.
15,00,000/- in order to deposit in the name of the second petitioner, so as to
generate higher interest from the in the status of senior citizen account. Therefore,
the criminal offence is made out. He also submitted that the allegation in Crime No.
19 of 2017 is not proved and the same is false.The amount was taken by the
petitioners and the second respondent is a nominee of the first petitioner. Further, he
also relied the following judgments of the Hon'ble Supreme Court:

(D).R.K. Vijayasarathy v. Sudha Seetharam, reported in (2019) 16 SCC 739

(i1).Archana Rana v. State of U.P., reported in (2021) 3 SCC 751

(i11).Mitesh Kumar J. Sha v. State of Karnataka, reported in (2022) 14 SCC
572 (Live Law 2021 SC 592)

(iv). Priti Saraf v. State (NCT of Delhi), reported in (2021) 16 SCC 142

(v) 1999 8 SCC 686,

(vi). Dhruvaram Murlidhar Sonar v. State of Maharashtra, reported in (2019)
18 SCC 191

(vii). CBI v. Arvind Khanna, reported in (2019) 10 SCC 686

(viii). State of Telangana v. Managipet, reported in (2019) 19 SCC 87

Based on the above judgment of the Hon'ble Supreme Court, he seeks for dismissal

of the quash petition on the ground that the defence of the petitioner cannot be
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looked into and no case has been made out by the petitioner to invoke the

jurisdiction under Section 482 of Cr.P.C.

5. The learned Public Prosecutor also reiterated the said argument of the
defacto complainant namely the second respondent herein and stated that now the
investigating agency found that there is a criminality in the transaction and also filed
the final report under Section 409 and 420 of IPC. Therefore, he seeks for dismissal

of this petition.

6. This Court considered the rival submission and also perused the materials

available on records and also the precedents relied upon by them.

7. The investigating officer filed the following final report:

FrL&-1 PN BT & F16IL160 1B 6 60T & S50
GILIT &) GLOSVT AT S LIsOT LI )IB &Y 23.04.2016 BCHB]
RuUIsYy  Gupmeisiri.  FTLE-1 gpserswr, g GBI
DN Fnanlsow — 2-ag  SBLain  CIFUSaiarti. sl
WPBDSWIYSHS QUYBILVRTTS 4.5, 106655 05.20.99.000/ -
w1256 B6ss  .10.99.000- SloLsHaiars. 2-a
BN &wevr  Farlwi  FllgFol  TRILUSTD BV GLILITIED
GLomLig LI 60 Gl LSl CIFUISHT6V BB I
BIOLSSI oy (- asi  prsi&grad,  2-ag)
TSN 106V )1 gL &-1 @B BWITAL L0 YNEF
UTTSNSH T MlUsisnsnh. FILE-1  @pIendwnr — Yol &L/

Y&  wriSanssanar L) 17316 6655 {5.15.00.000/-
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VL ESMS  nBVrEFYs  SBI  sumislullyaiar  HargA/C No.

10891436989- aimmps [ 2-ug eSWIsarlsar 10Hs0] YTFIl
SBI wni%) SHondh&  6mi [0169750084  sonsspGG s
Yeyulyaisri.  UpG s Guwnlgyaiar  Y6H  EIS%)
Hlsnarulley  Bansb 61w I5/82027353- a1ty B SB)HES
. 13.00.000/-  SHews  wipn) UIwg H6H  umIslg)aiar
suwer  Gluwrlgyaiar - A/C No.35782316141-astm B &0
. 13.00.000/-  wrpilyaisrri.  Gupuy — GLursill’  Lons SN
01-07-16-665%] {.13.000/- 1 wHe sSrsvimigh&w I/1-12-
16-16 655 .285.000/-1b (psdimnsuds) SrVTaigm&s L QU
wurs)  wpIenswralinG  yayulyaiarni.  YSoiimG — FILE-
1&&1h,  [-ug  ABMSSGL  BBSE  COUPUTL  THLUL %
nes  alarsrss  apbS  SIBEEF])  FUCSHIIL s
Blysmaulled 2.  YSOTIV  SOCTUESE  FTLE-]
SADYDLY — LUoTSHens SO SWBury TSNS LD
CHLLBNG SIupundl daigy Hal  Guouy . 15.00.000/- 10
s&sar  Fore closure G&FUG — FTLE)-1%5&  GISmwmins
6T(h & S| FITL &- & BIMIO6Y GLOM Flg G)FUI S SMITHE, 67607 G 6Y
saoMsalint  @&ECFums Q& FUy 406 420 -

607 LI1g & 6007 L_ 602607 (ST G F LLIGVIT (S L.

From the reading of above final report, it is clear that the second respondent married
the first petitioner as his second wife. He retired from Trichy BHELCompany on
23.04.2016. He received the retirement benefit of Rs.31,98,000/- and the same was
obtained by the first petitioner in order to deposit the same in the name of the
second petitioner so as to generate more interest in the status of senior citizen. After

depositing the same, she paid the interest for two installments. Subsequently, she
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refused to pay the interest and also repay the amount of Rs.15,00,000/-. From the

above averments, it is clear that there is a money transaction between the husband
and wife. Further in the reply notice and the petition in H.M.O.P.169 of 2017, the
second respondent stated that he granted a loan of Rs.15,00,000/- to the first

petitioner. The said averment is as follows:

Averment in the H.M.O.P.Petition Averment in the legal notice

The petitioner has provided a loan of Rs.
15,00,000/- on 17.05.2016 believing that all

My client states that the second of you was
insisting to give a loan to the first of you and

the disputes will come to end if the petitioner
provided loan to the mother of the respondent
but the respondent is harassing more after the

my client be made as a nominee for the Bank
account, along with full rights to operate the
account through net banking

loan has been provided to the mother of the
respondent My client states that in order to satisfy and as
insisted by the second of you to provide loan

to the first of you, my client had electronic
transfer on 171 May 2016, to SBI bank
account No.10169780084 held by the first of
you at Madurai.

8. Considering the relationship and also the nature of transaction as stated
above, the continuation of the criminal proceeding as against the petitioner is illegal
and hence, this Court is inclined to quash the petition. This Court also finds that the
elements of the ingredients of Sections 406 and 420 of IPC are not available in this
case. It is settled law that in the case of failure to repay the amount, it is open to the
defacto complainant to file a suit for recovery of amount in the manner known to
law. Further in this case, there was no entrustment even as per the averment in the

legal notice and the H.M.O.P.No.169 of 2017. He handed over a sum of Rs.
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15,00,000/- as a loan. In the said circumstances, his remedy is only to file civil suit.

Without filing the civil suit, he filed this criminal complaint and the same was
erroneously entertained by the jurisdictional police officer and culminated into final
report and the same was taken on file in C.C.No.251 of 2018. Hence, the entire
process of registration of case that culminated into C.C.No.251 of 2018 requires to
be quashed. Therefore, this Court is inclined to quash the proceeding. Both the
parties relied on a number of judgment of the Hon'ble Supreme Court and this Court
is of the considered opinion that the judgments relied by the petitioner is not
applicable to the present case.

9. From the above fact, it is clear that the disputebetween the parties is purely
a money transaction and hence, the initiation of the criminal proceedings is abuse of
process of law and hence, this Court is inclined to quash the proceedings.

10.Accordingly, this Criminal Original Petition stands allowed.

Consequently, connected criminal miscellaneous petitions are closed.

12.03.2024

NCC :Yes/No
Index : Yes/No
Internet: Yes/No
sbn

To

1.The learned Judicial Magistrate Court No.VI,
Trichy.
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2.The Inspector of Police,
Boiler Plant Police Station,
Trichy.

3.The Additional Public Prosecutor,
Madurai Bench of Madras High Court, Madurai.

4. The Section Officer,
Criminal Section(Records),
Madurai Bench of Madras High Court,
Madurai.
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K.K.RAMAKRISHNAN, J.

sbn
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12.03.2024



