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PRAYER:-Second Appeal is filed under Section 100 of
the Civil Procedure Code, to set aside the judgment and
decree, dated 22/12/2020 passed in AS No.30 of 2019 on
the file of the Additional District Judge, Fast Track
Court, Paramakudi, confirming the Jjudgment and decree
passed in 0OS No.43 of 2014, dated 26/03/2019 on the file

of the Sub Court, Paramakudi.
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JUDGMENT

This second appeal is filed against the judgment and
decree, dated 22/12/2020 passed in AS No.30 of 2019 by
the Additional District Judge, Fast Track Court,
Paramakudi, confirming the judgment and decree passed in
0OS No.43 of 2014, dated 26/03/2019 by the Sub Court,

Paramakudi.

2 .Plaint averments in brief:-

The suit property belonged to the defendant. He
agreed to sell the property to the plaintiff on
14/02/2011. An agreement was entered Dbetween them.
Rs.500/- was fixed for per square feet. The property must
be measured and the amount must be paid. Agreeing the
above said terms, the defendant received Rs.1,50,000/- as
advance. Time was fixed as three months. The plaintiff
was always ready and willing to perform his part of
contract. But the defendant evaded. So, the plaintiff
issued a notice on 15/04/2014 expressing his willingness
and readiness. That was not received by the defendant.
Later, on enquiry, 1t came to his notice that the
property was already sold by the defendant to the third
party. So, the plaintiff demanded back the advance amount

of Rs.1,50,000/-. For which also, there is no proper
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reply from the defendant. So, the suit is 1laid for

recovery of Rs.1,50,000/- with interest and for costs.

3.The suit was resisted by the defendant by filing
written statement contending that in the plaint, no
schedule of property is mentioned. The defendant is not
informed 1in respect of which property, the plaintiff
purchased. As stated 1in the plaint, there was no
agreement between the parties on 14/02/2011. No advance
amount was received by him. Even as per the case of the
plaintiff, time fixed for the performance of contract
expired. The suit is barred by limitation. Even though
the time expired, no demand was made, either for the
execution of the sale or after receiving the advance
amount. The defendant wanted to sell the property. So, he
handed over the title document to the plaintiff. Since he
was transferred to Sivakasi, he sold the property to the
third party to meet out his urgent needs. Since, the
plaintiff was not able to get the commission, he created

a document of sale agreement and foisted this suit.

4.0n the basis of the pleadings, the trial court

formulated the following issues:-

(1) Whether the defendant executed a
sale deed on 14/02/2011 and received
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Rs.1,50,000/- towards advance from the
plaintiff?

(2)Whether the suit 1s barred by

limitation?

(3) Whether the plaintiff is
entitled to get back the amount as

prayed for?

(4) To what other reliefs, the
plaintiff is entitled to?

5.0n the side of the plaintiff, 2 witnesses were
examined and 2 documents marked. On the side of the
defendant, one witness was examined, but no document was

marked.

6.At the conclusion of the trial process, the trial
court decreed the suit and directed the defendant to pay
a sum of Rs.1,50,000/- along with interest at 6% pa from

the date of the petition till realization.

7.Against which, appeal was preferred by the
defendant in AS No.30 of 2019 on the file of the Sub
Court, Paramakudi. The first appellate court dismissed

the appeal.
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8.Against which, this second appeal is preferred by

the defendant.

9.Heard both sides.

10.At the time of admission, the following

substantial question of law was framed:-

Whether the impugned judgments are vitiated
for having erroneously cast burden of proof on he

defendant?

11.The learned counsel appearing for the appellant
would submit that the execution of the document was not
properly established; The date of the alleged sale
agreement 1is dated 14/02/2011; ©Notice was sent on
15/04/2014, much after the period of limitation; The suit
was filed on 12/06/2014, which 1is also much after the
period of limitation; ©No consideration was passed on the
date of Ex.Al; But the trial court as well as the first
appellate court did not consider those aspects in a

proper manner.

12.Per contra, the counsel appearing for the

respondent would submit that there was no contra evidence
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on the side of the defendant; He is referring to para 12
of the judgment; The co-owner also supported the case of
the plaintiff; The suit was filed within three months
from the date of demand; So, 1t is filed well within
time; He is referring to the date of presentation of the
plaint before the Vacation Court, etc, facts. According
to him, a mistake was committed by the trial court in
mentioning the date of the filing the suit as 12/06/2014.
But actually the suit was filed on 02/06/2014. It was
returned on 05/06/2014 due to some defects. Later it was
re-presented after compliance of the defects. It 1is
further submitted that signature as well the execution of
the document was established before the trial court. So,

according to him, no interference is called for.

13.In reply to the above said argument, the learned
counsel appearing for the appellant would submit that the
decree indicates that the date of filing of the suit 1is
12/06/2014. There is no reason assigned by the plaintiff
for continuous three years inaction in taking steps. No
transfer of money or consideration was established by the

plaintiff.

14.Now, we will go to the first aspect of execution

of Ex.Al, which is dated 14/02/2011.

https://lwww.mhc.tn.gov.in/judis

6/20



SA(MD)No.343 of 2021

15.The plaintiff would say that the defendant agreed
to sell the property to him at the rate of Rs.500/- per
square feet. Evidencing the same on 14/02/2011, sale
agreement was entered in which PW2 signed as attesting

witness.

16.It is contended on the part of the appellant that
Ex.Al was not a genuine document. He handed over the
title document for the purpose of arranging sale. The
plaintiff acted as an Mediator. Taking advantage of the
signature available in the document, he created Ex.Al by

forging his signature.

17.The trial court has given a finding that there is
contradiction in the stand of the appellant. 1In the
written statement as well as in the chief affidavit, he
has stated that he handed over the title document to the
plaintiff for the purpose arranging sale. But during the
course of cross examination, he has candidly admitted
that he never knew the plaintiff, but the title document
was handed over to PW2 Ravi for arranging sale. So, this
itself shows that the defendant is not telling the truth
before the Court. The vernacular portion of his evidence

in the chief is extracted as under:-
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“l.eTeoTbed LTS Sunnn’t . 6lFns ens
ensul 10 eMmSsr  6lFmeSeS! 616l sol el
<6 I6TOTIBIHED 6T GIBIT(h S BHeol. Lol 6ol (b IBIT6oT
6Tl 6L Ul e ies BLUASSHI0 FelBTH s
LOMDIS 6D 6lFeolmy el @1 _eol.
LoTL) eTeoTeplemL Ul BHenalbeh LTSS Beoorl
6lFmSenss  biTeol @aum bLIT @nevLl i) e eor
6lFuipiah " GL_eoT. 9 OTITED 6T60T 600 60T
Lifenmsies  Galeol(h6lneTmid e ITHSHEH — 6T60T
6lFITS e IBmed BB BB IR U]
sBLiflereoT @i BaFreiedsemev
6T60T LIHMBITBRYN <HDHDEOT LOTTHED 6061 Dicb
GlsiTeoor(h  @ITH  eTedTemeot GBLITED 6D HeoTB6
IbITeoT  eUTHUA 10 6lBIMhS S DS BYUbIHD
e I160TIBIBEe>  BBUBIBS 61601  6DBOMILNDS 60
LITITS & D BONILPS Sl @i "p Seogus
LI IG5 S 6095 2 upanrSH] Beieupsen s

BITDH B 6lFuis b BB . SibSH
el Bl é&iﬁ YT ENC)
B 60D B B b BHleD 66w ”

18.Further the vernacular portion of his evidence
during the course of the cross examination is extracted
herein.
“2 munemeor LM erTeoteoT GlHFUL  6TeOTMITES
Fm "1 gell 2 mioetel @pevl] GlFTSens  eDm
B UbEUDITD 6TeoT eoft_10 lFmedbes!  Bubibssi.
2 minemeot 1biTeoT GIBITES LITITSHFHleOewev. FITL-F gl
b5 FSlneTms e  aloFmibasip  GLITS! [T
IBSneolms H6d Ledemev. 201165 S geul 1o
ClonSens s goLmp  6louin  GlemeoT BeoTeor .
oS ens el gefl emLmhSser GIFUISITIT 6160l M
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6T6e0TH D GIBMUNTSI. 6TeoTeoT eMLIT(h GIFUISHITIT 6Teor
gefl ereleofl 11 6Tahial 6lFmeseSls Glsmararaied smev.
geifl erorLenfl_ 10 6lonsens e egmiimy 6lFuiw
6lFITeoT OTSHITH R LA Sient 6IFITS 6 efnm
blsmpBss wupSF  GlFuiue iles emed ereolm  6THT
euns & enguilegin NS 6D eflFmgemeor  @ITSHG
epevs Hleyild  Glamedevelebemey 6160TMITES  FIDIT6oT .
6T60TSh GlFTS I 2 fein Ppeieol bbenew gaiufl 1a
6lBIT(h S SUBIEBSHOT.  HITAUT GIFITS HI GISHITL_ITLITEOT
Heleorisemer euTsuil 10 Glsmb S s GlFTS e
elm &y 6lFmel BTedlT 6TeIMITED LBeOm6V. 61T
6N enpsSemdy  OmIl  (NH60  elFmyemesor
QITES SHANGVD FH6O SelenTmi
6lFmedeoLin "o upibHMed  3ibs  efeyid  Hem.
eteotemeor Ll eummichLd Slemelne  eImFSB e
efByITSIl 2 600TL T 6T60IMIT6D QITHeDU 61601
6l T 6T60T LISHITED Ll QITIBIEHLA
eBymsLa BupSH B eumi T fles emev. 6T60TSH/
61N @ ILpS e el Lommni WS 6d e mem eoor
QITSBSHANVD F6S  ANDB BB Sllleagel 6Glsmens
6leBIT(h & B fled 66D 6T60T LISHITES ereTemeor Ll
QITIBIEHLA @bITS e UAD S BITEDBHED
ClFUIS U LILISHITS  IBITeoT olomedes! 2 ar@ermeor
ereoimmed  Slbs aefewli Sem. erers 6B
QUOD & 6D Lommii WS 6d el rriyem eoor
ITSGHANVD F60 emmsUil 14 el  6lbimh S S
OBONIASH S  LITTSH S — dBoMpS S GLim"(h

Bl LB S0 2 upaTB B! UNSH S
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@LiTL (b eTeTSHITD 6lFmes eSS ub LI i) SHel.
emsuft 14 IBIT60T 61155 B & I6OT(LALA
6lsimh Ssaledemev.  IbITeoT GlFreot sor efenyio

e e ufled Hrmel  eTHNT  eupSeHemy  LaMmia

WS 60 e flFTiyem soor TS eHeaevL SUnTT
Glsuiunn 1. eSSy oIl (LB

eflFngeneoT  QITSEGANVS D  BLuBeVmL” L 10T

LIp BB LITTS S B s BLim - BL_eor.”

19.The portion extracted above clearly indicates
that the defendant 1s not true even to his own
conscience. Nothing more is required to anything about

his evidence and his plea.

20.With regard to the signature also in Ex.Al, his

evidence runs like this:-

‘16 enenmuITS Lip & Sl LITITS &l
OMILPS SHIBLITL-BL_60T.  IBITEOT  61LABITLA LIPS Dl
2 aT@Bareol. <HEITOTIBIHEDET LIR HEBITINGD 6D BOEMITILIL
GUIMh&ISI — SHeuml — 6T60TLIS 6T60TEH & 6l fuua.
QIT.FIT.<H.] Feoguw eI IbSHSHFO 2 arar  eruas!
6lesimh LiLie ifleor BN IS SV EHLO 6T60T D]
BN IS SIS0 FHMSIS UTEOTLIT(H 2 GTETSIT
6T6OTMITES BEOEDEV. QIT.FIT.<HH160 2 _arar 6»BOGWNTLI I

6Tl ewsOnn omsT 2 arars.”

https://lwww.mhc.tn.gov.in/judis

10/20



SA(MD)No.343 of 2021

21.In a half-hearted manner, he has given the said
evidence. He 1is not an ordinary person of standing. He
was working as Assistant Professor during the relevant
time 1in Sivakasi. On the date of his evidence, he 1is
working as Professor in the Government College in
Sivakasi. We cannot expect that such a person to speak
inconsistently. His evidence does not inspire any
confidence at all. Probably on that reason only, he has
mentioned in the grounds of appeal that the trial court
as well as the first appellate court wrongly cast the

burden of proof on him.

22 .Now, we will go the evidence of PW2 to know the
execution of Ex.Al, keeping aside the evidence of PWl for
sometime. He has stated that on the date of Ex.Al, he was
very much available and in his presence only,
consideration was passed. Agreement was entered, terms
were finalized and he signed as witness in the document
and the plaintiff's son namely Urumanan also signed.
During the course of the cross examination, nothing was
brought on record to discard his evidence. Only during
the course of cross examination, defence was taken by the
defendant stating that through him only, the defendant
arranged the sale of the property with Urumanan

According to the defendant, PW2 1is the Dbenami of
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Urumanan, except the above said fact of linking PW2 to
the transaction. Apart from the above said evidence of
PWl, PW2 also supported the case of due execution of

Ex.Al.

23.Now, it 1is contented on the part of the appellant
that the trial court as well as the first appellant court
wrongly cast the burden of proof upon him is completely

out of place and not correct on record.

24 .Now coming to the limitation point, even though,
no substantial question of law was framed, it was also
argued as mentioned above, Ex.Al is dated 14/02/2011.
Time was fixed as three months. But it is admitted by the
defendant that within three months time, he sold the
property to some other person. Time for filing the suit
for specific performance starts only from the date of
refusal. So, we can take the date of sale if knows to the

plaintiff, the time would start from running that date.

25.In the plaint, it has Dbeen stated that from
13/05/2011, the limitation starts. It expired on
12/05/2014. The date of demand is 15/05/2014. The date of
filing of the suit as per decree is 12/02/2014. If we

calculate the time from 14/05/2011, the suit ought to
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have filed within three years from the date of expiry of
the three months time or from the date of demand or
refusal. The date of notice is 15/04/2014. But the notice
was returned as un-served. The plaintiff has stated that
he came to know that the defendant sold the property on
05/05/2014. Even though, the plaintiff has stated that it
was presented before the Vacation Court, there is no
endorsement. It was presented before the Court only on
02/06/2014. So, from the date of demand, the suit is well

within the time.

26.Referring to the judgment of the Hon'ble Supreme
Court in Delhi Development Authority Vs.skipper

Construction Co. (P) Ltd and others 2000(1) CTC 507, it
was held in that case that as per section 55(6) (b) of the
Transfer of Property Act, a charge is created over the
property of the seller. It was also held that the period
of limitation is 12 vyears. Proper Article is only 62,
since the buyer got the right of charge to be enforced
against the subsequent purchaser. The relevant portion

may be extracted herein:-

“29.These points depend upon the
effect of the provisions 1in Sub-clause
(6) of Section 55 of the Transfer of

Property Act. That Section starts with
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the words 1in the absence of a contract
to the contrary", and reads thus
(insofar as 1t 1s material for our

purpose) :

"Section 55(6) (b): The buyer is entitled

(b) unless he has improperly declined to
accept delivery of the property, to a
charge on the property, as against the
seller and all persons claiming under
him, to the extent of the seller's
interest in the property, for the amount
of any purchase-money property paid by
the  buyer in anticipation of the
delivery and for 1interest on such
amount,; and, when the properly declines
to accept the delivery, also for the
earnest (if any) and for the costs (if
any) awarded to him of a suit to compel-
specific performance of the contract or

to obtain a decree for its recission."”

It 1is plain from the above provision
that, 1in the absence of a contract to
the contrary, the buyer will have a
charge on the seller's 1interest 1in the
property which is the subject matter of
the sale agreement insofar as the
purchase money and 1interest on such
amount are concerned, unless the buyer

has improperly declined to accept
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delivery. The charge is available
against the seller and all persons
claiming under him. This charge 1in
favour of the buyer 1s the converse of
the seller's charge under Section 55 (4)
(b) .The buyer's charge under this
Section 1s a statutory charge under
Section 55(4) (b).The buyer's charge
under this Section is a statutory charge
and differs from a contractual charge
which a buyer may be entitled to claim
under a separate contract Chettiar Firm
v. Chettiar, AIR 1941 P.C 47. No charge
is available unless the agreement 1is
genuine. T.N.Hardas v. Babulal, AIR 1973
SC 1363. As pointed out 1in Mulla's
Commentary on Transfer of Property Act,
8th Ed (P.411), the charge on the
property under  Section 55(6) (b) is
enforceable not only against the seller
but against all persons claiming under

him. Before the amending Act of 1929,

the words 'with notice of payment'
occurred after the words "all the
persons claiming under him'". These words
were omitted as they allowed a

transferee without notice to escape.
After the Amendment of 1929, notice to
the purchaser has not become irrelevant.
30.When the property wupon which the
charge 1is created gets converted 1into
another form, the buyer will be entitled

to proceed against the substituted




SA(MD)No.343 of 2021

security. This is a general principle of
law and Section 73 of the Transfer of
Property Act 1is only an example of the
said principle. The above principle has
been applied to enforce mortgage on
substituted securities (see Barham Deo
Prasad v. Tara Chand, 1913 (41) I.A.45
(PC) and Muniappa v. Subbaiah, AIR 1917
Mad. 880. The same principle which 1is
applicable mortgages applies to cases of
statutory charge under Section 55(6) (b).
If immovable property 1is charged and 1is
converted into another property  or
money, then the charge will fasten on
the property or money 1into which the
subject matter of the agreement 1is

converted.

31.The above sub-section of Section
55 also makes it clear that the buyer 1is
entitled to interest on the amount of
purchase money paid. Interest 1s payable
from the date of payment of the purchase
money  to the seller till date of
delivery of property to the purchasers
or till the execution of the sale deed,
whichever is earlier. Points 1 and 2 are
decided accordingly 1in favour of the
buyers.
Point 3:

32.Article 62 of the Limitation
Act, 1963 (which corresponds to Article
132 of the Limitation Act, 1908)
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C.Samiappan & others (2013-5-LW.253),

follows: -
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provides a period of 12 years '"to
enforce payment of money secured by a
mortgage or otherwise charged upon
immovable property". Time runs from the

date "when money became due."

“23.The ratio laid down by the
Supreme Court 1s that the the buyer
shall have a statutory charge over the
immovable property under Section 55 (6)
(b) of the Transfer of Property Act,
1882. The said view has been followed
by various High Courts including the
Division benches of this Court. Citing
all those decisions shall not  be
necessary. Suffice to state that now it
is a settled position of law that
limitation for refund of advance money
with 1interest under an agreement for
sale of immovable property 1is governed
by Article 62 of the Limitation Act as
the buyer has got a statutory charge

over the property to the extent of

Vs.

it has been held as




SA(MD)No.343 of 2021

interest of the seller and that hence
the period of limitation shall be 12
years from the date on which the right
to sue for the refund of advance amount
accrues. Therefore, the lower appellate
Court 1is definitely wrong 1in holding
that the limitation for filing a suit
for refund of advance amount shall be
governed by Article 54 of
the Limitation Act and hence, the
period shall be three years from the
date of accrual of the right to sue.
Consequently, the lower appellate Court
has committed an error in holding that
the suit filed by the
appellants/plaintiffs for refund of the
advance amount 1is barred by limitation.
The said finding of the lower appellate
Court is erroneous and the same

deserves interference and reversal.”

28.In view of the statement of law laid down by the
Hon'ble Supreme Court, as followed by this court, I am of

the considered view that even though charge is not sought
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for in the plaint, by virtue of section 55(6) (b) of the
Transfer of Property Act, charge is available. I am of
the considered view that limitation point raised by the
appellant is not sustainable in law. So, the substantial

question of law is answered against the appellant.

29.In the result, the second appeal fails and the
same 1s dismissed with costs, confirming the judgment and

decree passed Dby the courts below. Consequently,

connected Miscellaneous Petition is closed

21/10/2024

Index:Yes/No
Internet:Yes/No
er

To,

1.The Additional District Court/
Fast Track Court,
Paramakudi.

2.The Sub Court,
Paramakudi.

3.The Section Officer,
VR/ER Section,

Madurai Bench of Madras High Court,
Maudrai.

G.ILANGOVAN, ]

er
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