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            J U D G M E N T 

This second appeal is filed against the judgment and 

decree, dated 22/12/2020 passed in AS No.30 of 2019 by 

the  Additional  District  Judge,  Fast  Track  Court, 

Paramakudi, confirming the judgment and decree passed in 

OS  No.43  of  2014,  dated  26/03/2019  by  the  Sub  Court, 

Paramakudi.  

2.Plaint averments in brief:-

The  suit  property  belonged  to  the  defendant.  He 

agreed  to  sell  the  property  to  the  plaintiff  on 

14/02/2011.  An  agreement  was  entered  between  them. 

Rs.500/- was fixed for per square feet. The property must 

be measured and the amount must be paid. Agreeing the 

above said terms, the defendant received Rs.1,50,000/- as 

advance. Time was fixed as three months. The plaintiff 

was  always  ready  and  willing  to  perform  his  part  of 

contract.  But  the  defendant  evaded.  So,  the  plaintiff 

issued a notice on 15/04/2014 expressing his willingness 

and readiness. That was not received by the defendant. 

Later,  on  enquiry,  it  came  to  his  notice  that  the 

property was already sold by the defendant to the third 

party. So, the plaintiff demanded back the advance amount 

of  Rs.1,50,000/-.  For  which  also,  there  is  no  proper 
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reply  from  the  defendant.  So,  the  suit  is  laid  for 

recovery of Rs.1,50,000/- with interest and for costs.

3.The suit was resisted by the defendant by filing 

written  statement  contending  that  in  the  plaint,  no 

schedule of property is mentioned. The defendant is not 

informed  in  respect  of  which  property,  the  plaintiff 

purchased.  As  stated  in  the  plaint,  there  was  no 

agreement between the parties on 14/02/2011. No advance 

amount was received by him.  Even as per the case of the 

plaintiff,  time  fixed  for  the  performance  of  contract 

expired. The suit is barred by limitation. Even though 

the  time  expired,  no  demand  was  made,  either  for  the 

execution  of  the  sale  or  after  receiving  the  advance 

amount. The defendant wanted to sell the property. So, he 

handed over the title document to the plaintiff. Since he 

was transferred to Sivakasi, he sold the property to the 

third  party  to  meet  out  his  urgent  needs.  Since,  the 

plaintiff was not able to get the commission, he created 

a document of sale agreement and foisted this suit.

4.On the basis of the pleadings, the trial court 

formulated the following issues:-

(1)Whether the defendant executed a 

sale  deed  on  14/02/2011  and  received 

3/20

https://www.mhc.tn.gov.in/judis



SA(MD)No.343 of 2021

Rs.1,50,000/- towards advance from the 

plaintiff?

(2)Whether  the  suit  is  barred  by 

limitation?

(3)Whether  the  plaintiff  is 

entitled  to  get  back  the  amount  as 

prayed for?

(4)To  what  other  reliefs,  the 

plaintiff is entitled to?

5.On the side of the plaintiff, 2 witnesses were 

examined  and  2  documents  marked.  On  the  side  of  the 

defendant, one witness was examined, but no document was 

marked.

6.At the conclusion of the trial process, the trial 

court decreed the suit and directed the defendant to pay 

a sum of Rs.1,50,000/- along with interest at 6% pa from 

the date of the petition till realization.

7.Against  which,  appeal  was  preferred  by  the 

defendant in AS No.30 of 2019 on the file of the Sub 

Court,  Paramakudi.  The  first  appellate  court  dismissed 

the appeal.

4/20

https://www.mhc.tn.gov.in/judis



SA(MD)No.343 of 2021

8.Against which, this second appeal is preferred by 

the defendant.

9.Heard both sides.

10.At  the  time  of  admission,  the  following 

substantial question of law was framed:-

Whether the impugned judgments are vitiated 

for having erroneously cast burden of proof on he 

defendant?

11.The learned counsel appearing for the appellant 

would submit that the execution of the document was not 

properly  established;  The  date  of  the  alleged  sale 

agreement  is  dated  14/02/2011;  Notice  was  sent  on 

15/04/2014, much after the period of limitation; The suit 

was filed on 12/06/2014, which is also much after the 

period of limitation;  No consideration was passed on the 

date of Ex.A1;  But the trial court as well as the first 

appellate  court  did  not  consider  those  aspects  in  a 

proper manner. 

12.Per  contra,  the  counsel  appearing  for  the 

respondent would submit that there was no contra evidence 
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on the side of the defendant; He is referring to para 12 

of the judgment; The co-owner also supported the case of 

the plaintiff; The suit was filed within three months 

from the date of demand; So, it is filed well within 

time; He is referring to the date of presentation of the 

plaint before the Vacation Court, etc, facts. According 

to him, a mistake was committed by the trial court in 

mentioning the date of the filing the suit as 12/06/2014. 

But actually the suit was filed on 02/06/2014. It was 

returned on 05/06/2014 due to some defects. Later it was 

re-presented  after  compliance  of  the  defects.  It  is 

further submitted that signature as well the execution of 

the document was established before the trial court. So, 

according to him, no interference is called for. 

13.In reply to the above said argument, the learned 

counsel appearing for the appellant would submit that the 

decree indicates that the date of filing of the suit is 

12/06/2014. There is no reason assigned by the plaintiff 

for continuous three years inaction in taking steps. No 

transfer of money or consideration was established by the 

plaintiff.

14.Now, we will go to the first aspect of execution 

of Ex.A1, which is dated 14/02/2011.
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 15.The plaintiff would say that the defendant agreed 

to sell the property to him at the rate of Rs.500/- per 

square  feet.  Evidencing  the  same  on  14/02/2011,  sale 

agreement was entered in which PW2 signed as attesting 

witness. 

16.It is contended on the part of the appellant that 

Ex.A1  was  not  a  genuine  document.  He  handed  over  the 

title document for the purpose of arranging sale. The 

plaintiff acted as an Mediator. Taking advantage of the 

signature available in the document, he created Ex.A1 by 

forging his signature. 

17.The trial court has given a finding that there is 

contradiction  in  the  stand  of  the  appellant.  In  the 

written statement as well as in the chief affidavit, he 

has stated that he handed over the title document to the 

plaintiff for the purpose arranging sale.  But during the 

course  of  cross  examination,  he  has  candidly  admitted 

that he never knew the plaintiff, but the title document 

was handed over to PW2 Ravi for arranging sale. So, this 

itself shows that the defendant is not telling the truth 

before the Court. The vernacular portion of his evidence 

in the chief is extracted as under:-
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“11.vdf;F  ghj;jpag;gl;l  brhj;ij 

thjpaplk;  tpw;Wj;ju  brhy;yp  vd;Dila 

Mtzq;fis bfhLj;njd;. gpd;dpl;L ehd; 

vd;Dila mYty;  epkpj;jk;  rptfhrpf;F 

khWjyhfp  brd;W  tpl;nld;. 

gpd;g[ vd;Dila njitf;F gpuhjpy; fz;l 

brhj;ij ehd; ntW egh;  K:yk; tpw;gid 

bra;Jtpl;nld;.  mjdhy;  vd;id 

gHpthq;f  ntz;Lbkd;Wk;  thjpf;F  vd; 

brhj;ij  tpw;gjhy;  fpilf;ff;Toa 

fkp\d;   ngha;  nrutpy;iy 

vd;gjw;fhft[k; mjid kdjpy; itj;Jf; 

bfhz;L  thjp  vd;id  nghy  Vw;fdnt 

ehd;  thjpaplk;  bfhLj;J  itj;jpUe;j 

Mtzq;fspy;  ,Ue;j  vd;  ifbaGj;ij 

ghh;j;J  ifbaGj;J  nghl;L  fpiua 

xg;ge;jj;ij  cUthf;fp  ,t;tHf;if 

jhf;fy;  bra;jpUf;fpwhh;.  me;j 

tifapy;  ,e;j  tHf;F 

epiyf;fj;jf;fjpy;iy”

18.Further  the  vernacular  portion  of  his  evidence 

during the course of the cross examination is extracted 

herein.  

“cWkid gw;wp  vd;d bjhpa[k;  vd;why; 

rhl;rp  utp  cWkdd;  K:yk;  brhj;ij  tpw;W 

jUtjhf  vd;dplk;  brhy;yp  ,Ue;jhh.; 

cWkid ehd; nehpy; ghh;jjpy;iy. rhl;rp utp 

,e;ePjpkd;wj;jpy;  tprhhpf;fg;gLk;  nghJ ehd; 

ePjpkd;wj;jpy; ,y;iy. 2011y; rhl;rp utpaplk; 

brhj;ij  tpw;f  Vw;ghL  bra;a  brhd;ndd;. 

brhj;ij tpw;f utp Vw;ghLfs; bra;jhuh vd;W 
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vdf;F bjhpahJ.  vd;d Vw;ghL bra;jhh; vd 

utp vd;dplk; vJt[k; brhy;ypf;bfhs;stpy;iy. 

utp vd;gthplk; brhj;ij tpw;f Vw;ghL bra;a 

brhd;djhft[k;  mth;  brhj;ij  tpw;W 

bfhLf;f  Kaw;rp  bra;atpy;iy   vd;W  vjph; 

tHf;FiuapYk;  Kjy;  tprhuiz  thf;F 

K:yj;jpYk;  brhy;ytpy;iy vd;why;  rhpjhd;. 

vdJ brhj;J chpik Mtz efiy utpaplk; 

bfhLj;jpUe;njd;.  jhth brhj;J bjhlh;ghd 

Mtzq;fis thjpaplk;  bfhLj;J  brhj;ij 

tpw;W ju brhd;nddh vd;why; ,y;iy. vdJ 

vjph;  tHf;Fiu  kw;Wk;  Kjy;  tprhuiz 

thf;FK:yj;jpy;  mt;thW 

brhy;yg;gl;oUe;jhy;  me;j  tptuk;  jtW. 

vd;id  gHp  thq;Fk;  mstpw;F  thjpf;F 

tpnuhjk;  cz;lh  vd;why;  thjpia  vdf;F 

bjhpahJ  vd;gjhy;  gHp  thq;Fk; 

tpnuhjk;  ,Uf;f  tha;g;gpy;iy.  vdJ 

vjph;tHf;Fiu  kw;Wk;  Kjy;  tprhiz 

thf;FK:yj;jpy;  K:f;fDf;F fkp\d;  bjhif 

bfhLf;ftpy;iy  vd;gjhy;  vd;id  gHp 

thq;Fk;  nehf;fpy;  tHf;F  jhf;fy; 

bra;jpUg;gjhf  ehd;  brhy;yp  cs;nsd; 

vd;why;  me;j  tptuk;  jtW.  vdJ  vjph; 

tHf;Fiu  kw;Wk;  Kjy;  tprhuiz 

thf;FK:yj;jpy;  thjpaplk;  ehd;  bfhLj;J 

itj;jpUe;j  Mtzj;jpy;  cs;s  vd; 

ifbaGj;J  ghh;j;J  ifbaGj;J  nghl;L 

fpiua  xg;ge;jk;  cUthf;fp  tHf;F 

9/20

https://www.mhc.tn.gov.in/judis



SA(MD)No.343 of 2021

nghl;Ls;sjhf  brhy;ypapUg;gJ  jtW. 

thjpaplk;  ehd;  ve;j  MtzKk; 

bfhLf;ftpy;iy.  ehd;  brhd;d  tptuk; 

mog;gilapy;  jhd;  vjph;  tHf;Fiu  kw;Wk; 

Kjy;  tprhuiz  thf;FK:yk;  jahh; 

bra;ag;gl;lJ.   tHf;Fiu  kw;Wk;  Kjy; 

tprhuiz  thf;FK:yj;ij  nknyhl;lkhf 

goj;J ghh;j;J ifbaGj;J nghl;nld;.”

 

19.The  portion  extracted  above  clearly  indicates 

that  the  defendant  is  not  true  even  to  his  own 

conscience. Nothing more is required to anything about 

his evidence and his plea. 

20.With regard to the signature also in Ex.A1, his 

evidence runs like this:- 

miuFiwahf  goj;J  ghh;j;J“  

ibaGj;Jnghl;nld;.  ehd;  vk;.fhk;  goj;J 

cs;nsd;.  Mtzq;fis  gof;fhky;  ifbag;gk; 

nghLtJ  jtW  vd;gJ  vdf;F  bjhpa[k;. 

th.rh.M.1  fpiua  xg;ge;jj;jpy;  cs;s  vGjp 

bfhLg;gthpd;  ifbag;gj;jpw;Fk;  vdJ 

ifbag;gj;jpw;Fk;  VjhtJ  Kuz;ghL  cs;sjh 

vd;why; ,y;iy. th.rh.M.1y; cs;s ifbahg;gk; 

vdJ ifbag;gk; khjphp cs;sJ.”
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21.In a half-hearted manner, he has given the said 

evidence. He is not an ordinary person of standing. He 

was working as Assistant Professor during the relevant 

time in Sivakasi. On the date of his evidence, he is 

working  as  Professor  in  the  Government  College  in 

Sivakasi. We cannot expect that such a person to speak 

inconsistently.  His  evidence  does  not  inspire  any 

confidence at all. Probably on that reason only, he has 

mentioned in the grounds of appeal that the trial court 

as well as the first appellate court wrongly cast the 

burden of proof on him.

22.Now, we will go the evidence of PW2 to know the 

execution of Ex.A1, keeping aside the evidence of PW1 for 

sometime. He has stated that on the date of Ex.A1, he was 

very  much  available  and  in  his  presence  only, 

consideration  was  passed.  Agreement  was  entered,  terms 

were finalized and he signed as witness in the document 

and  the  plaintiff's  son  namely  Urumanan  also  signed. 

During the course of the cross examination, nothing was 

brought on record to discard his evidence. Only during 

the course of cross examination, defence was taken by the 

defendant stating that through him only, the defendant 

arranged  the  sale  of  the  property  with  Urumanan 

According  to  the  defendant,  PW2  is  the  benami  of 
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Urumanan, except the above said fact of linking PW2 to 

the transaction.  Apart from the above said evidence of 

PW1,  PW2  also  supported  the  case  of  due  execution  of 

Ex.A1.

23.Now, it is contented on the part of the appellant 

that the trial court as well as the first appellant court 

wrongly cast the burden of proof upon him is completely 

out of place and not correct on record.

24.Now coming to the limitation point, even though, 

no substantial question of law was framed, it was also 

argued  as  mentioned  above,  Ex.A1  is  dated  14/02/2011. 

Time was fixed as three months. But it is admitted by the 

defendant  that  within  three  months  time,  he  sold  the 

property to some other person.  Time for filing the suit 

for specific performance starts only from the date of 

refusal. So, we can take the date of sale if knows to the 

plaintiff, the time would start from running that date. 

25.In  the  plaint,  it  has  been  stated  that  from 

13/05/2011,  the  limitation  starts.  It  expired  on 

12/05/2014. The date of demand is 15/05/2014. The date of 

filing of the suit as per decree is 12/02/2014. If we 

calculate the time from 14/05/2011, the suit ought to 
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have filed within three years from the date of expiry of 

the  three  months  time  or  from  the  date  of  demand  or 

refusal. The date of notice is 15/04/2014. But the notice 

was returned as un-served. The plaintiff has stated that 

he came to know that the defendant sold the property on 

05/05/2014. Even though, the plaintiff has stated that it 

was  presented  before  the  Vacation  Court,  there  is  no 

endorsement. It was presented before the Court only on 

02/06/2014. So, from the date of demand, the suit is well 

within the time. 

26.Referring to the judgment of the Hon'ble Supreme 

Court  in  Delhi  Development  Authority  Vs.skipper 

Construction Co.(P) Ltd and others 2000(1) CTC 507, it 

was held in that case that as per section 55(6)(b) of the 

Transfer of Property Act, a charge is created over the 

property of the seller. It was also held that the period 

of limitation is 12 years. Proper Article is only 62, 

since the buyer got the right of charge to be enforced 

against  the  subsequent  purchaser.  The  relevant  portion 

may be extracted herein:-

“29.These  points  depend  upon  the 

effect of the provisions in Sub-clause 

(6)  of Section  55 of  the  Transfer  of 

Property Act. That Section starts with 
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the words in the absence of a contract 

to  the  contrary",  and  reads  thus 

(insofar  as  it  is  material  for  our 

purpose):

"Section 55(6)(b): The buyer is entitled

(a)......

(b) unless he has improperly declined to 

accept delivery of the property, to a 

charge on the property, as against the 

seller  and  all  persons  claiming  under 

him,  to  the  extent  of  the  seller's 

interest in the property, for the amount 

of any purchase-money property paid by 

the  buyer  in  anticipation  of  the 

delivery  and  for  interest  on  such 

amount; and, when the properly declines 

to  accept  the  delivery,  also  for  the 

earnest (if any) and for the costs (if 

any) awarded to him of a suit to compel-

specific performance of the contract or 

to obtain a decree for its recission."

It  is  plain  from  the  above  provision 

that, in the absence of a contract to 

the  contrary,  the  buyer  will  have  a 

charge on the seller's interest in the 

property which is the subject matter of 

the  sale  agreement  insofar  as  the 

purchase  money  and  interest  on  such 

amount are concerned, unless the buyer 

has  improperly  declined  to  accept 
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delivery.  The  charge  is  available 

against  the  seller  and  all  persons 

claiming  under  him.  This  charge  in 

favour of the buyer is the converse of 

the seller's charge under Section 55(4)

(b).The  buyer's  charge  under  this 

Section  is  a  statutory  charge  under 

Section  55(4)(b).The  buyer's  charge 

under this Section is a statutory charge 

and  differs  from  a  contractual  charge 

which a buyer may be entitled to claim 

under a separate contract Chettiar Firm 

v. Chettiar, AIR 1941 P.C 47. No charge 

is  available  unless  the  agreement  is 

genuine. T.N.Hardas v. Babulal, AIR 1973 

SC  1363.  As  pointed  out  in  Mulla's 

Commentary on Transfer of Property Act, 

8th  Ed  (P.411),  the  charge  on  the 

property  under  Section  55(6)(b)  is 

enforceable not only against the seller 

but against all persons claiming under 

him. Before the amending Act of 1929, 

the  words  'with  notice  of  payment' 

occurred  after  the  words  "all  the 

persons claiming under him". These words 

were  omitted  as  they  allowed  a 

transferee  without  notice  to  escape. 

After the Amendment of 1929, notice to 

the purchaser has not become irrelevant.

30.When  the  property  upon  which  the 

charge  is  created  gets  converted  into 

another form, the buyer will be entitled 

to  proceed  against  the  substituted 
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security. This is a general principle of 

law  and Section  73 of  the  Transfer  of 

Property Act is only an example of the 

said principle. The above principle has 

been  applied  to  enforce  mortgage  on 

substituted  securities  (see  Barham  Deo 

Prasad v. Tara Chand, 1913 (41) I.A.45 

(PC) and Muniappa v. Subbaiah, AIR 1917 

Mad. 880. The same principle which is 

applicable mortgages applies to cases of 

statutory charge under Section 55(6)(b). 

If immovable property is charged and is 

converted  into  another  property  or 

money, then the charge will fasten on 

the  property  or  money  into  which  the 

subject  matter  of  the  agreement  is 

converted.

31.The above sub-section of Section 

55 also makes it clear that the buyer is 

entitled to interest on the amount of 

purchase money paid. Interest is payable 

from the date of payment of the purchase 

money  to  the  seller  till  date  of 

delivery of property to the purchasers 

or till the execution of the sale deed, 

whichever is earlier. Points 1 and 2 are 

decided  accordingly  in  favour  of  the 

buyers.

Point 3:

32.Article  62 of  the Limitation 

Act, 1963 (which corresponds to Article 

132 of  the  Limitation  Act,  1908) 
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provides  a  period  of  12  years  "to 

enforce payment of money secured by a 

mortgage  or  otherwise  charged  upon 

immovable property". Time runs from the 

date "when money became due."

27.Further,  in  K.Shanmugam  and  another  Vs. 

C.Samiappan & others (2013-5-LW.253), it has been held as 

follows:-

“23.The  ratio  laid  down  by  the 

Supreme  Court  is  that  the  the  buyer 

shall have a statutory charge over the 

immovable property under Section 55 (6)

(b) of  the  Transfer  of  Property  Act, 

1882. The said view has been followed 

by  various  High  Courts  including  the 

Division benches of this Court. Citing 

all  those  decisions  shall  not  be 

necessary. Suffice to state that now it 

is  a  settled  position  of  law  that 

limitation for refund of advance money 

with  interest  under  an  agreement  for 

sale of immovable property is governed 

by Article 62 of the Limitation Act as 

the  buyer  has  got  a  statutory  charge 

over  the  property  to  the  extent  of 
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interest of the seller and that hence 

the  period  of  limitation  shall  be  12 

years from the date on which the right 

to sue for the refund of advance amount 

accrues. Therefore, the lower appellate 

Court  is  definitely  wrong  in  holding 

that the limitation for filing a suit 

for refund of advance amount shall be 

governed  by Article  54 of 

the Limitation  Act and  hence,  the 

period  shall  be  three  years  from  the 

date of accrual of the right to sue. 

Consequently, the lower appellate Court 

has committed an error in holding that 

the  suit  filed  by  the 

appellants/plaintiffs for refund of the 

advance amount is barred by limitation. 

The said finding of the lower appellate 

Court  is  erroneous  and  the  same 

deserves interference and reversal.”

 

28.In view of the statement of law laid down by the 

Hon'ble Supreme Court, as followed by this court, I am of 

the considered view that even though charge is not sought 
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for in the plaint, by virtue of section 55(6)(b) of the 

Transfer of Property Act, charge is available. I am of 

the considered view that limitation point raised by the 

appellant is not sustainable in law. So, the substantial 

question of law is answered against the appellant.

29.In the result, the second appeal fails and the 

same is dismissed with costs, confirming the judgment and 

decree  passed  by  the  courts  below.  Consequently, 

connected Miscellaneous Petition is closed 

                                               

      21/10/2024
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To,

1.The Additional District Court/
  Fast Track Court,
  Paramakudi.

2.The Sub Court,
  Paramakudi.

3.The Section Officer,
  VR/ER Section,
  Madurai Bench of Madras High Court,
  Maudrai.

G.ILANGOVAN, J
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