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J U D G M E N T

(Judgment of this Court was delivered by P.VADAMALAI, J.)

This  Civil  Miscellaneous  Appeal  is  preferred  against  the  fair  and 

decreetal order dated 22.11.2018 passed in H.M.OP.No.21 of 2018 on the 

file of the Family Court, Karur, which the appellant had filed for dissolution 

of his marriage with the respondent.

2. The appellant is the petitioner/husband and the respondent is the 

respondent/wife in H.M.O.P.No.21 of 2018 on the file of the Family Court, 

Karur. 

3. For the sake convenience, the parties are referred as petitioner and 

respondent  in  H.M.O.P.No.21  of  2018  on  the  file  of  the  Family  Court, 

Karur.

4. It is the case of the petitioner that the petitioner and respondent are 

husband  and  wife.  Their  marriage  solemnized  on  13.03.2009  at 

P.K.A. Thirumana Mahal,  Puliyur, Karur as per Hindu rites and customs. 

Out of wedlock, they were blessed with two female children.  After birth of 
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first child, the respondent insisted the petitioner for separate living during 

the month of March, 2010.  The petitioner told her that he is the only son of 

his parents and so he has to look after them, but the respondent did not heed 

his words and started to make unnecessary quarrels.  To avoid unnecessary 

matrimonial problems, the petitioner consented for separate living and they 

started separate living from March 2010. Thereafter, the respondent urged 

the petitioner to help her mother for purchase of land and the petitioner gave 

Rs.1,50,000/-.  The  petitioner  ran  a  bakery  at  Dindigul.  The  respondent 

conceived for 2nd child and the petitioner took of her medical expenses. The 

respondent  again  insisted  the  petitioner  to  give  additional  money to  her 

mother during November 2012.  The petitioner refused, so the respondent 

picked up frequent quarrels with the petitioner.  Without the knowledge and 

consent of the petitioner, the respondent left the matrimonial home and went 

to her parental home along with her belongings. When the petitioner went to 

her parental home and asked her to come back to matrimonial home, she 

refused  and  asked  the  petitioner  to  live  along  with  her  in  her  parental 

home.  The  respondent  gave  2nd child  birth  on  24.08.2013,  but  the 

respondent did not inform the same to the petitioner.  On coming to know 
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about 2nd child's birth, he went to see the child, but the respondent did not 

allow him. Thereafter, the petitioner took several attempts for reunion and 

the same ended in vain. So, the petitioner filed H.M.O.P.No.215 of 2014 

against the respondent for restitution of conjugal rights and the said petition 

was allowed.  Despite the order of the Court for conjugal rights directing the 

respondent  to  live  with  the  petitioner,  the  respondent  did  not  join  the 

petitioner.   Again the petitioner has made mediation talks along with his 

elders.  The respondent did not return back to matrimonial home.  Even after 

one year completed from the Court order for restitution of conjugal rights, 

the respondent did not come back and join the appellant to lead matrimonial 

life. Hence, the petitioner has filed the petition for divorce.

5. It is the case of the respondent that after marriage the respondent 

started living with the petitioner at matrimonial home. The respondent did 

not pick up quarrel with the petitioner and his mother.  The 1st child birth is 

admitted. The respondent did not  insist  the petitioner for separate living. 

The averment that the petitioner and respondent started separate living is 

true.  It  is  false that  the petitioner  gave Rs.1,50,000/-  to  the respondent’s 
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mother for purchasing a property.  The petitioner started bakery business at 

Dindigul  is  true.   But  it  was  only  by  pledging  the  respondent’s  10 

sovereigns gold jewels, but the said business went in loss. The respondent 

conceived  for  2nd child.  The  petitioner  failed  to  take  care  of  her.  The 

respondent gave 2nd birth a female child on 24.08.2013 and this fact was 

informed  to  the  petitioner.   The  averment  that  the  respondent  did  not 

intimate the child birth and when the petitioner came to see the child he was 

not permitted to see and the petitioner asked the respondent to come back to 

matrimonial  house  is  denied.  The petitioner  filed  a  petition  for  conjugal 

rights.  The  respondent  appeared  through  counsel.  The  Court  passed  the 

order on 13.03.2015 for restitution of conjugal rights.  After the Court order, 

the respondent went to the petitioner for joint living, but the petitioner drove 

out  the respondent  as he did not  want  to  live with the respondent.   The 

respondent always wants to live with the petitioner.  But, the petitioner has 

filed  this  petition  with  false  averments.  Hence,  this  petition  may  be 

dismissed.
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6.  During  enquiry,  on  the  petitioner  side,  the  petitioner  examined 

himself  as  P.W.1  and  examined  one  Elangovan  as  P.W.2  and  marked 

7  exhibits  as  Ex.P.1 to  Ex.P.7.   The respondent  has examined herself  as 

R.W.1, examined her mother as R.W.2 and marked one exhibit as Ex.R.1. 

7. After hearing both and after considering both sides evidences, the 

Family Court, Karur declined to grant divorce and dismissed the petition in 

H.M.O.P.No.21 of 2018 by passing order dated 22.11.2018.

8. Aggrieved by the said fair order and decreetal order, the petitioner 

has preferred this Civil Miscellaneous Appeal before this Court. 

9.  Heard  the  petitioner's  side.  Though  notice  was  served  on  the 

respondent, the respondent did not appear either in person or through any 

counsel.
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10. The point for determinations:

(i) Whether the ground of cruelty and desertion is 

made out or not?

(ii)  Whether the appellant  made out the case as 

contemplated  under  Section  13(1)(ia)(1A)(ii)  of  Hindu 

Marriage Act?

(iii) Whether rulings relied on by the petitioner is 

applicable to the facts of this case?

11. On perusal of records and on hearing the petitioner’s counsel, 

it is admitted that the marriage between the petitioner and respondent was 

held  on  13.03.2009,  the  petitioner  is  the  only  son  to  his  parents,  after 

marriage as the respondent insisted for separate living they started separate 

living from March 2010, out of wedlock two children born to them, during 

second pregnancy after 2011 the respondent left the matrimonial home and 

gave 2nd child birth on 24.08.2013. 

12. It is the main case of the petitioner that the respondent left 

matrimonial home without knowledge and consent of the petitioner and that 

in spite of several attempts the respondent failed to return back and so, he 
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filed  petition  in  H.M.O.P.No.215  of  2014  under  Section  9  of  Hindu 

Marriage Act, seeking for restitution of conjugal rights.  It is the further case 

of the petitioner  that  the Family Court has passed order of restitution of 

conjugal rights on 13.03.2015 and despite the Court order, the respondent 

has not come back to the matrimonial home even after lapse of one year, so 

he filed the present petition for divorce.  It is further contended that after the 

decree for restitution of conjugal rights the petitioner along with his family 

members approached the respondent for reunion, but she refused and they 

were  assaulted  by  the  respondent  and  her  family  members.  It  is  also 

contended that since the respondent made frequent quarrels and insisted the 

petitioner for separate living after marriage, the petitioner lived separately 

from his mother to avoid matrimonial problems, even then the respondent 

again  started  quarrels  and  left  the  matrimonial  home which  caused  him 

mental agony and also the respondent’s mother lodged a police complaint 

against the petitioner, which also caused cruelty. 

13.  The learned counsel  for  the  appellant/petitioner  has  argued 

that  after  marriage,  the  respondent  made  frequent  quarrels  with  the 
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petitioner for separate living, in order to avoid matrimonial problems the 

petitioner agreed and lived separately with the respondent.  Even then the 

respondent picked up quarrels with the petitioner  and asked him to give 

money to her mother and the petitioner tolerated the quarrels.  Thereafter, 

the  respondent  conceived 2nd time.  The respondent  again  made frequent 

quarrels and left the matrimonial house without knowledge and consent of 

the petitioner, she went to her parental home and has been living with her 

parents. She gave birth to 2nd child and the same was not intimated to the 

petitioner.  On coming to know about the 2nd child's birth, the petitioner 

went  to  see the child,  but  he was driven out  by the respondent  and her 

family  members.   The  petitioner  took  several  steps  for  reunion,  the 

respondent refused to return back to matrimonial home. Then the petitioner 

filed  petition  against  the  respondent  for  restitution  of  conjugal  rights  in 

H.M.O.P.No.215  of  2014  before  the  Principal  Sub  Court,  Karur.  That 

petition was allowed on 13.03.2015 directing the respondent to live with the 

petitioner.  The orders were marked as Ex.P.5 and Ex.P.6.  Despite the Court 

order, the respondent did not choose to return back to matrimonial home for 

reunion.   The  petitioner  along  with  his  elders  went  to  the  respondent’s 
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parental home and asked her to come back with children to his house.  All 

efforts  went  in  vain.  The  petitioner  took  steps  for  reunion  and  the 

respondent did not come to live with the petitioner even after lapse of one 

year from the Court order of restitution of conjugal rights. The respondent 

left  the petitioner  in  the  year  2012 and till  date,  the respondent  has not 

chosen to return back to matrimonial home. The respondent/R.W.1 admitted 

that the petitioner visited on two occasions regarding reunion.  Further, the 

respondent gave a police complaint against the petitioner and his mother. 

The respondent underwent surgery for family planning without the consent 

and knowledge of the petitioner.

14. The learned counsel for the appellant/husband would further 

argue that the appellant/husband suffered mental agony due to the activities 

of the respondent/wife and that in spite of several attempts for reunion the 

respondent/wife never returned back to matrimonial home and even after 

order of court for restitution of conjugal rights she did not return back, the 

spouses  are  living  separately more than  10 years  and are  living  in  their 

respective settled lives and so, there is  no chance for reunion.  The trial 
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Court failed to take into account all these facts.  For the last more than 10 

years, the respondent has not returned back to live with the petitioner in 

spite of Court order of restitution of conjugal  rights.   The petitioner lost 

hope for reunion.  So, the petitioner may be granted divorce.  In support of 

his  argument,  the  learned  counsel  for  the  petitioner  relied  on  rulings  as 

follows:

1.  (2021)  3  Supreme  Court  Cases  742 

(Joydeep Majumdar /v/ Bharti Jaiswal Majumdar) 

2. AIR 2023  Supreme  Court  4186  (Roopa 

Soni /v/ Kamalnarayan Soni).

15. On perusal of records, the trial Court has passed the impugned 

order on 22.11.2018. The trial Court has observed that the petitioner filed 

the petition for restitution of conjugal  rights  mentioning certain cause of 

action and after order of restitution of conjugal rights, the petitioner filed 

the present petition for divorce on the same cause of action, whileso the trial 

Court observed that as per Order 2 Rule 2 CPC, the petitioner ought to have 

sought all remedies available to him on the first occasion. The observation 

of the trial Court/Family Court is totally misconceived about the Code of 
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Civil Procedure and the Hindu Marriage Act. The petitioner has filed the 

petition under Section 13(1)(ia)(1A)(ii), which reads as follows:

“1A(ii)  that  there  has  been  no 

resumption of cohabitation as between the parties  

to  the  marriage  for  a  period  of  one  year or 

upwards  after  the  passing  of  a  decree  for  

restitution of  conjugal  rights  in  a  proceeding to  

which they were parties.''

So, the trial Court ought to have seen whether the petitioner made 

out the case in consonance with the above proviso. 

16. On perusal of records, it  is admitted fact that the petitioner 

filed  petition  under  Section  9  of  the  Hindu  Marriage  Act  against  the 

respondent for restitution of conjugal right and that petition was allowed on 

13.03.2015.  It  is  admitted that  the respondent remained ex-parte in  that 

petition  and  order  of  restitution  of  conjugal  rights  was  passed.  The 

respondent has also admitted that she knew about the said order.  The order 

of restitution of conjugal rights were marked as Ex.P.5 and Ex.P.6. 
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17. Further, the respondent/wife as R.W.1 has clearly admittedly that 

the appellant filed H.M.O.P.No.215 of 2014 against her for restitution of 

conjugal rights and she knew about the order in that petition. R.W.1 in her 

cross  examination  stated  as  vd;id thH miHj;J vr;.vk;.x.gp.215/14y;“  

fU:h; Kjd;ik rhh;g[ ePjpkd;wj;jpy; jhf;fy; bra;jhh; vd;why; rhp. vd; 

fzthpd;  nfhhpf;if  epahakhdJ vd;gjhy;  ePjpkd;wk;  me;j  kDit 

mDkjpj;jJ  vd;why;  rhl;rp  vd;dhy;  tuKoatpy;iy  vdnt  njjp 

bjhpahky;  ngha;tpl;lJ vd;W brhy;fpwhh;.  mjd;  gpd;dpl;Lk;  ehd;  vd; 

fztUld;  nrh;e;J  thHj;  jahuhf  ,y;yhj  fhuzj;jpdhy;  ,e;j 

kDit jhf;fy; bra;Js;shh; vd;why; rhpay;y ..” The respondent/wife’s 

mother was examined as R.W.2, who deposed in his cross examination as 

gyKiw ngr;Rthh;j;ij elj;jpa[k;  vd;  kfs;  tukWj;jjhy;  kDjhuh;“  

TLjy;  rhh;g[  ePjpkd;wj;jpy;  vr;vk;xgp  215/14  vd;w  tHf;if  nrh;e;J 

thHntz;Lk;  vd  jhf;fy;  bra;jhh;  vd;why;  rhp/  mjpy;  nrh;e;J 

thHntz;Lk; vd cj;jut[ gpwg;gpf;fg;gl;l gpd;dUk; vd; kfs; nrh;e;J 

thH  tutpy;iy  vd;why;  rhpay;y/  ,uz;L  Kiw  te;jhh;  ,uz;L 

Kiwa[k; moj;J tpul;otpl;lhh;fs;..”
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From the evidence of the respondent/wife and her mother,  it  is 

very clear that the appellant took sincere steps for reunion even before filing 

of H.M.O.P.215 of 2014 for conjugal rights as well as even after order of the 

Court.  But,  the  respondent/wife  has  not  joined  him  and  hence,  the 

appellant/husband was constrained to file the present  petition for divorce 

under Section 13(1)(ia)(1A)(ii) of the Act.

18.  On perusal  of  order  of  the  trial  Court,  it  is  observed  that  the 

appellant/husband  has  not  taken  steps  for  reunion  after  the  order  of 

restitution of conjugal rights and he took only attempts before filing of the 

petition  for  restitution  of  conjugal  rights.  On  perusal  of  records,  the 

petitioner took steps for reunion as evident from the evidence of P.W.1 and 

P.W.2.  As there were attempts for reunion, a wordy quarrel occurred and a 

police  complaint  was  lodged  as  seen  from  Ex.R.1  which  is  dated 

16.06.2017.  R.W.1 in her cross examination deposed as  vd;ida[k; vd;“  

FGe;ijfisa[k; b$fjhgphpapy; cs;s vdJ fzt;h tP;l;oy; miHj;Jr; 

brd;W thHntz;Lk; vd;W vd; fzth; gyKiw miHj;Jk; ehd; bry;y 

kWj;Jtpl;nld;  vd;why;  rhpay;y.  2013k;  Mz;oypUe;J  ,d;Wtiu 

fztUld;  nrh;e;J  thH  ehd;  ve;j  eltof;ifa[k;  vLf;ftpy;iy 
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vd;why; rhpay;y. Ms;tpl;L ngrpndhk;. mth; tPl;ow;Fk; nghndhk; mth; 

kWj;Jtpl;lhh;….  16.06.2017  md;W  ehDk;  vdJ  rnfhjuh;fSk;  vdJ 

khkht[ld;  nrh;e;J  bfhz;L  bghuzpapy;  cs;s  vdJ  fzth;  kw;Wk; 

mtuJ bgw;nwhh;fis fLikahf jhf;fpndhk; vd;why; rhpay;y. nkw;go 

rk;gtk;  Fwpj;J vdJ fzth;  bts;spaid fhty;  epiyaj;jpy;  g[fhh; 

bfhLj;jhh; vd;why; ehq;fs;jhd; bfhLj;njhk;...”

The  evidence  of  R.W.2,  who  is  the  mother  of  the  respondent 

deposed in her cross examination that gyKiw ngr;Rthh;j;ij elj;jpa[k;“  

vd;  kfs;  tu  kWj;jjh;y  kDjhuh;  TLjy;  rhh;g[  ePjpkd;wj;jpy; 

vr;vk;xgp  215/14  vd;w  tHf;if  jhf;fy;  bra;jhh;  vd;why;  rhp.  mjpy; 

nrh;e;J thH ntz;Lk; vd cj;jut[ gpwg;gpf;fg;gl;l gpd;dUk; vd; kfs; 

nrh;e;J thH tutpy;iy vd;why; rhpay;y. ,uz;L Kiw te;jhh; ,uz;L 

Kiw[a[k; moj;J tpul;otpl;lhh;fs;.”

19. It  is  pertinent  to  point  out  here  that  the  appellant/husband 

mainly  pleaded  specific  ground  in  this  petition  that  the  respondent/wife 

deserted him in spite of obtaining an order of restitution of conjugal rights 

in H.M.O.P.No.215 of 2014 and he waited for the stipulated period of one 
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year, even then she did not join with him in matrimonial life.  On perusal of 

records, it is further clear that the respondent/wife has not come back to live 

with the appellant/husband abiding by the order of the Court and there has 

not been any restitution of conjugal rights between the parties for more than 

a period of one year after the order of conjugal rights passed on 13.03.2015. 

The present petition for divorce was filed on 28.03.2016. The trial Court's 

observation that the appellant/husband had not taken steps before the filing 

of conjugal rights petition is not acceptable.  Because, from the evidences of 

both parties it is clear that the appellant/husband along with his elders has 

taken several steps for reunion, but the respondent/wife refused.  The refusal 

of  the  wife  to  join  with  the  appellant/husband  even  after  decree  of 

restitution of conjugal rights is sufficient reason for divorce as contemplated 

in  the  provision  of  Section  13(1)(ia)(1A)(ii)  of  the Hindu Marriage  Act, 

under which section the present petition is filed.

20.  On  perusal  of  records,  it  is  clear  that  the  appellant/husband 

subjected  to  mental  agony after  marriage,  caused his  mother  to  separate 

living with his wife and thereafter, the wife left him and also not allowing 
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him to see his 2nd child and also she suppressed about undergoing of family 

planning.   The facts  are  not  specifically  denied by the respondent/  wife. 

Moreover,  the  appellant  and  respondent  have  been  living  separately  for 

more than 10 years as of now, and their lifestyle including their children by 

settling in their respective lives and so, the marriage has been irretrievably 

broken down, as rightly argued by the learned counsel for the appellant and 

the citations relied on by the appellant side are squarely applicable to the 

facts of this case. The trial Court has not properly appreciated the evidence 

adduced  by  both  sides.  From  the  above  facts  and  circumstances,  the 

appellant  has made out  his  case as  contemplated under Section 13(1)(ia)

(1A)(ii) of the Hindu Marriage Act.  This Court is of the considered view 

that the case of the petitioner is proved by him correctly.  Thus, the points 

are answered in favour of the appellant/husband. Therefore, the finding of 

the  Trial  Court  warrants  interference  and  thus,  this  Civil  Miscellaneous 

Appeal succeeds.

21. In the result, this Civil Miscellaneous Appeal is allowed and 

the fair and decreetal order dated 22.11.2018 passed in H.M.O.P.No.21 of 
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2018 on the file of the Family Court, Karur, is set aside.   The H.M.O.P.No.

21 of 2018 is allowed. The marriage solemnized between the appellant and 

respondent  on  13.03.2009  is  dissolved  by  way  of  decree  of  divorce. 

No costs. 

 

(N.S.S.,J.) (P.V.M.,J.)

29.07.2024
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To

1.The Family Court, 
    Karur.

2.The Record Keeper,
   Vernacular Section,
   Madurai Bench of Madras High Court,
   Madurai.
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