A.S.(MD)No.66 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

DATED : 29.07.2024

CORAM:

THE HONOURABLE MRS.JUSTICE S.SRIMATHY

A.S.(MD)No.66 of 2023 and
C.M.P.(MD).Nos.4033 and 4096 of 2023

Malikkunnikar Begum ...Appellant
Vs.

1.Sameemmunudeen

2.The Sub Registrar,
Joint Sub Registrar No.2,
Vandikara Street,
Ramanathapuram Town,
Ramanathapuram Taluk,
Ramanathapuram District.

3.The District Registrar,
District Registrar Office,
Vandikara Street,
Ramanathapuram Town,
Ramanathapuram Taluk,
Ramanathapuram District. ...Respondents

PRAYER: This Appeal Suit filed under Order 41 Rule 1 read with Section 96 of
C.P.C., against the decree and judgment dated 03.01.2022 passed in the suit in
0.S.No0.65 0of 2019 on the file of the Principal District Court, Ramanathapuram.

For Appellant : Mr.M.Ajmal Khan
Senior Counsel
for M/s.Ajmal Associates
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A.S.(MD)No.66 of 2023

For R1 : Mr.S.A.Ajmal Khan
For R2 & R3 : Mr.P.T.Thiraviam
Government Advocate
skekskskk
JUDGMENT

The suit in O.S.No.65 of 2019 was filed by the plaintiff Sameemmunudeen
contending that the Cancellation Deed, dated 02.08.2018 was executed to cancel
the Settlement Deed dated 28.04.2017 as null and void with a consequential
prayer for permanent injunction not disturb the peaceful possession of the plaintiff
by the first defendant and also direction to the first defendant not to encumber the
property. Further direction against the Registration Department restraining them

from registering the property.

2. The plaintiff is the 1% respondent herein, the 1* defendant is the appellant
herein, and the 2™ and 3" defendants are 2™ and 3™ respondents herein. For the
sake of convenience, the parties are referred as plaintiff and the defendants as per

the ranking in the suit.

3. The plaintiff and the first defendant are son and mother respectively. The
brief facts as stated in the suit are that the suit property originally belong to one
Ismath Begum wife of Mohamed Maideen and daughter of Mohamed Kasim. The

1*" defendant had purchased the said property through sale deed dated 28.08.1985,
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thereafter she was in possession and enjoyment of the property. The plaintift is the
second son of the first defendant. Since the plaintiff, plaintiff’s father and brothers
went aboard, their earnings were handed over to the plaintiff’s mother (1*
defendant in the suit) and she had purchased the properties through the said
money. Since all were residing aboard the 1* defendant was supervising and
managing the properties. In the suit property the 1% defendant mother had put up
construction in the said property. The 1* defendant mother has executed a
settlement deed dated 28.04.2017 in favour of the plaintiff and handed over the
possession to the plaintiff. The contention of the plaintiff son is that in order to do
business, the plaintiff had requested the mother to pay Rs.3,00,000/-, but the
mother sought to execute mortgage for the said amount. Hence the plaintiff
without reading the document had affixed signature in the document. Later on,
only it came to his knowledge that the said document is not mortgage deed, but
cancellation deed. Through the said cancellation deed dated 02.08.2018, the
settlement deed dated 28.04.2017 was cancelled. Hence the contention of the
plaintiff son is that the said property is settled in his favour, therefore, the mother
has no right to cancel the settlement deed. Considering the pleadings and evidence
the suit was partly allowed, wherein it was held by the Trial Court that the
cancellation is not valid, the 1% defendant was restrained from interfering in

peaceful and enjoyment of the suit property by the plaintiff and also the 1%

https://lwww.mhc.tn.gov.in/judis

3/10



defendant was restrained from further encumbering the suit property. But the

A.S.(MD)No.66 of 2023

injunction against the 2™ defendant is declined.

4. The reasoning stated by the Trial Court is extracted hereunder:

32).

33).

6T6e0TB6) DI LOTEI  FHL 631 LEUGWILD 61631 6T6WIMIHBHI60 UTH  QUT.FT. .2
oeuenid -0 LpgHleundHesd  sipH0sThHeIeTenTi  eT6eiim  OFTeLeUSHI

BLOLD 6uenBUIed SIMLOWIRTELEm6V.

QTFT.S.2 eleild  eurHenuwl ormm  GUBLLIL (BTNl  66iILmS
BemeBT_ HUSBSHWD TS sl LTi.  eLFT.o.2  eU6EWID
ardwmed, 110  pHeurs UGBS 6110HHOBTHHSLILIL (H6ITenI.
STUTOFTHmSH OUTBISHH g CUWMHESG 11DHCBHTHEHSLILL (BTENS).
STUTOFTHmS CUTBISHH! 6urd) OUWIMHSE 110 LIgdHeurs eur.gm.oy.l
OFL 19600D6wIL.  Syeuemild  cpeold  28.04.2017 BmHZHullsd HTouTOFTHMS
QuTpIsx: 2 flemw  wLIBBL  CFUSHOBETEHSTT.  HTUTOFTSH L6
gaurgend 1-b UrsHleundHumsd eurdl euFld  @LuenLSSLLL (BeiTeng)
ar.gr.sy3 ulLmeled Smba Osflu eumamgsl. GomOaFmerer LT
h&H6L QUT.FT. .2 OFL_19600ILD6wTL THSDI
USHSHTHIHIL 6T SenentbBLILIL (BeiTengl. 6160166 HTUTOFTHIH6N  FiouT H6dlD
QT.FT.o. 1 OFLI1ge00em.  eleidHHle  SglienLufled  eurd)
SMLHSH  HOFH QUGBS ULLT  QuUFoTBpBl  GFuis  HeldhsH
Bemsouiled SigmiLeld OCFuIH  IMSIBTT  6lLmES 6UTEH  HleweVBTL 19
o _6IT6oNI. QTS QuUumBG  au.FT..3 ulLm  QuuiiomBmLd
gBUL_(BeiTerend 1-0 LIFdleurss HIUiled OBISHILL 60660, SUT.FT. .2
OFL 196006 JTHEH — UUMISHHILT  TH  OUWIHBEG 266N
UlLTemed  SenedidHdHl  JTHEH  pelewd  UHe]  QFuwiul (HeTeng.
oG,  HTOUTOFTHHT — FAUTHOHMS — UTH  DDLbFH U

QuUwmBE ulLT  QUWIETBBID  gBUL_(HelTeNgl  6leiLend  eUTd)
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BemeObTL g GoulLlgglemeni.

34). eIy eur.gT..1  GFLIgeLGIDENIL.  SelewIDd  FULLUG L
LTSHUTHI L . O&11960GILD6wTL SO0 H 6L
STUTOFTHSHemienL Wl 2 flenip, DibHMMW, GFAUTHHID PHUlenel 1-1D
Ly sSleurHuiOmbal eurd OUWImBE WTBBOTES HTUTOFTHHMS 1-1D
Mrgleurd)  ulLm  womBpd  CFuigs  S@iueDd  QFUIg  ImHESMIT.
STUTEFTHHe0  1-b UgsHeurdd  Gouilmhad  aumESImCuTHsvid
ardHulenienl_ i  SHTwri  elediB  HleweoulGeo@wi 1-b  LIgHleursy  eudlHal
QU(HSIBTH.

35. Guaud e1.FT.o.2 OFL19600I6WIL. THEH UIMIHHED HTOUTOFTH D60
GOUTHEOID  UTHUFID  QUILIHL HHLILL 606M6V  6160IB  SHTT6NIHIHBHTH
QUT.gT..1  GFL19600O6WIL.  SgeIewlDd FLLLLIYG (PIDEHILD iDL W6e06m6D
GIGNOID, DIHEN HMTWIOTH 6UT.FT. .1  CFL1960OID6WIL(H UeUGHID  THSHI
CeulwiuBSBEH  eTeOD, UT.FT..2 OFLIQELOIDEI. THEHI  eU6TTHIHIE0
QUG BBIH6IT FaBUILL &160606V. 1-1b Ly sSleumd)) eurgduiL b
Gl (b 0mTaniLHeirCufled auTdl FIDWHHH OHBTeRIL HTeL 6IFL 196LOILDEWTL
peueID JHFH CFUIHCBe o160 TIPS B6iTeNGl.  HTUTOFTHSHenInL Wl
o flewip, 2o Memioepsold, DHbHMHB JHUlmed QUT.FT..1  cpsold  1-1b
LNy sSleurSuiL bl QUTS) CQUWImHBS 28.04.2017 Capaluled
wIBBTSll L& . aIrgr.ol.l geuebHBEG LUIpg STeurFmdhglsd  1-b
rgleunddsg o fenw, 2 flewioapsold, DHHMHM  YSHUIenNe!  HeDLUITHI.
Cuauid a1.FT.2.1 CFLIgELOIDEIIL.  SUMIMTHHD DlbH DUIMTHMSB [THHEI
Qw2 _femwsnwl 10 LUydHeurs) HbsemaushHdl (Reserve)  oibs
QUMD 61(RHEOBTHESBLILIL alevensv.  elaniCen  HToUTOFTHH aIenL W
2 flewi, 2 MeNIDELP6VID, DIHBHMM PHUIM DMIHHID UTEH  GLUIHEBE
TBBLTE 2 6o Hleweoulled  HToUTOFTHMS  QUTBIHSHI  6THHNSH
o flemouyld  oibsEBUID  @eveonH  1-b LITHeaunHesEd — uHTeuTs
OQFL19600IDeWIL.  JTHH ~ yeuewild  CUBIISHBE 1-b  Uysleurasa,
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FULLYTIOTE HGHH Revemev. aUT.gFm.oy.1 OFL 9606w 16165753 601
cpsvld 2 flemio  OMTBBID DewL_bd eursHud, 1-b  LlpdeurdHuo  Caibal
QUT.FT..2  YaueiHHe0d mBLWpHH OCFuigeenent. eurdhujb, 1-1b
LNy Sleumglu o Caribal QUT.FMT. .2 1,660 560 mBOUWI(DSHS
Qeuwigietenienti o1l @Gy  BTTNIHIH6TEL IO (BLD  6UT.FT. .1 eLPsVLD
QUTHBG MU (Beitern 2 _Mend OTBBID JTHH OIMHIHI6  (Lp6vLDTEH  1-1D
rsleundds@ Wewihlo 2 femio wIBBIL  FULOUYQ  gBRULTS. 6UT.FT.o.1
UM HMSH — THH — QFUINSBeETer 2 fenosnul -0 Uygleurd)
HBHHMAUHFH OBTEIENTSH  HITITHDH 60 QUT.FT.H.1  UITTHMS  JHeH
CeulInsBE& BHIWSIBID cpeoonds  WLGOWL  1-b  UFgdHeurd  BLeugHmS
dbHH DmBH Couswihd. UHBE WLIWTS  UTHUD, 1-10  LFgeurgub
Caibag  1PHOBTHHD UT.FT.&L.2 OCFLIQOODSTHIL.  THHI  SI6U6TIID
FLLLLY OF6060HHHHH 6060 6lelGH OFHfluieu®HBSmaI.

5. Aggrieved over the same the present first appeal is filed. The point for
consideration is when the cancellation deed is not a unilateral cancellation and
when the plaintiff had affixed his signature in the cancellation deed, whether the

cancellation deed is valid in the eye of law?

6. The contention of the plaintiff is that the mother had misrepresented that
the document is only mortgage deed and the plaintiff being the son had believed
the words of the mother and had affixed the signature. It is seen that the plaintiff
1s aged about 42 years at the time of filing suit and has affixed his signature in the

plaint. On perusal of the signature the same would indicate the plaintiff is not
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illiterate. Further the mother had misrepresented is only a bare statement, there are
no evidence produced to prove the same. Therefore, the plea of the plaintiff is not

acceptable.

7. When the 1% defendant along with the plaintiff had executed the
cancellation deed, the same is not unilateral cancellation. The cancellation is
based on the request of the mother and the son had agreed, thereafter both the
mother and the son have executed a cancellation deed. Hence the claim of the
plaintiff son that the mother had cancelled without his consent is incorrect and

unbelievable.

8. The Trial Court has stated that the Exhibit A2 is not believable. Further,
the settlement document was not handed over to the son, hence, it is not
believable and the settlement was not acted. Such a reasoning cannot be cited,
when both the parties have jointly executed the cancellation deed. The Court need

not go into all these factors which are claimed by plaintiff.

9. This Court is of the considered opinion that the judgment and decree
passed by the Trial Court is erroneous and the same is not legally sustainable.
Hence, the impugned judgment and decree is set aside and the present appeal suit
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is allowed. The cancellation deed, dated 02.08.2018, is in force and the
possession shall be handed over to the mother within a period of two months from
the date of receipt of a copy of this judgment. No costs. Consequently, connected
miscellaneous petitions are closed.

29.07.2024

NCC : Yes/ No (1/2)
Index : Yes / No

Internet : Yes
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To

1. The Principal District Court,
Ramanathapuram.

2. The Section Officer,
Vernacular Records,
Madurai Bench of Madras High Court,
Madurai.

3.The Sub Registrar,
Joint Sub Registrar No.2,
Vandikara Street,
Ramanathapuram Town,
Ramanathapuram Taluk,
Ramanathapuram District.

4.The District Registrar,
District Registrar Office,
Vandikara Street,
Ramanathapuram Town,
Ramanathapuram Taluk,
Ramanathapuram District.
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S.SRIMATHY, J.,

Tmg

A.S.(MD)No.66 and 153 of 2023 of 2011

29.07.2024

(172)
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