S.A.(MD).No.166 of 2024

THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 26.03.2024
CORAM:

THE HONOURABLE MRS.JUSTICE S.SRIMATHY

S.A.(MD).No.166 of 2024
and
C.M.P.(MD)N0.3918 of 2024

Vahuthalwarpatti Panchayat,

Represented by its President Vahuthalwarpatti Village,

Manapparai Taluk,

Trichy District. ... Appellant
/Vs./

1.The Idol of Sri Raja Rajendra Soleeswaramudaya
Veeramakali Amman,
Represented by its Hereditary Trustee,
T.R.K.Kumara Vijayan.

2.Marungapuri Panchayat Union,
Represented by its Commissioner,
Kallupatty, Manapparai Taluk.

3.A.Rasu ...Respondents

PRAYER: Second Appeal filed under Section 100 of the Civil Procedure Code,
against the Judgement and Decree dated 12.02.2024 in A.S.No.6 of 2019 on the
file of the Subordinate Judge, Manapparai, confirming the Judgment and Decree
dated 07.03.2015 made in O.S.No.148 of 2004 on the file of the District Court,

Manapparai.
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S.A.(MD).No.166 of 2024

For Appellant : Mr.K.Govindarajan
for Mr.S.Pon Senthil Kumaran
For R1 : Mr.T.Vadivelan

sk skokock

JUDGMENT

The 1* defendant is the appellant herein, the plaintiff is the first respondent
herein and the second and third defendants are the second and third respondents
herein. For the sake of convenience, the parties shall be referred as plaintiff and

defendants as per the ranking in the suit.

2. The suit is filed to declare that the act of the 1% and 2™ defendants in
allowing the 3™ defendant to conduct weekly shandy in the suit properties and
permitting him to collect a toll in the suit properties is illegal, ultra vires, null and
void and consequently to grant permanent injunction restraining the defendants or
anybody through them from conducting a weekly shandy and collecting toll in the
suit properties and permanent injunction restraining the defendants or anybody
through them from interfering with the rights and possession and enjoyment of the
plaintiff or its tenant in any manner whatsoever. The Trial Court had allowed the
suit. Aggrieved over the same, the 1* defendant had preferred an appeal before the

First Appellate Court and the appeal was dismissed. Aggrieved over the same, the
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present second appeal is filed by the 1% defendant before this Court.

3. The brief facts of the case are that the suit properties belong to the deity
namely Sri Raja Rajendra Solesswarmudayar Veerama Kali Amman represented
by its hereditary trustee T.R.K. Kumara Vijayan. The plaintiff Temple had leased
out the land situated in S.F.No0.158/3 which are described as items 1 and 2 of the
suit properties to one Nirmala, wife of Dharmaraj and items 3 and 4 of the suit
properties to one A.Krishnan, son of Andi Gounder, who are cultivating tenants
under the plaintiff. In respect of the same S.F.No.158/3, the plaintiff granted
permission for constructing a Kalyana Mandapam within 10 cents of land under
the Jawahar Yojana Scheme for the benefit of plaintiff Temple and for public. The
second respondent after completing the construction ought to have handed over
the Mandapam to the plaintiff, since the management of the Mandapam rests with
the plaintiff Temple and the defendants have no right to do anything in the suit
mention properties. When the plaintiftf had permitted only for construction of
Mandapam, but the second defendant without consent of the plaintiff has let the
third defendant to conduct weekly shandy and also constructed a water tank which

are illegal.
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4. The plaintiff further submitted that the plaintiff came to know about the
conduct of weekly shandy when the third defendant namely A.Rasu had filed writ
petition in W.P.N0.20379 of 2003 against Panchayat President and the cultivating
tenants restraining them from interfering with the conduct of weekly shandy and
also restrain from interfering the act of collecting toll in the suit properties.
Thereafter, the plaintiff Temple came to know that the Panchayat President had
auctioned the land for conducting weekly shandy in the properties and for
collection of tolls and the third defendant participated in the auction and the lease
was granted to the said A.Rasu. The 1% and 2™ defendants do not have any right,
title, interest or possession in respect the properties but the defendants, by taking
law in their own hands had interfered with the possession and enjoyment of the
plaintiff over the suit properties. By conducting a weekly shandy in the suit
properties which belong to the Temple, the defendants have gone to the extent of
having a shop for selling mutton, pork and beef. Hence such an act of the
defendant is illegal and high handed. The plaintiff never permitted the defendants

to conduct weekly shandy or do anything with the suit properties.

5. The 1* defendant has no right to auction the suit property since the

https://lwww.mhc.tn.gov.in/judis

4/16



S.A.(MD).No.166 of 2024

property belongs to the Temple and the defendants are fully aware of the fact that
they cannot auction the property for conducting weekly market. But by collusion
among themselves, the defendants are resorting to such high-handed acts in the
suit properties belonging to the plaintiff. The defendants are claiming some
unfounded rights over the suit properties. The defendants have no right to file a
writ petition. The third defendant had filed the writ petition against the cultivating
tenant of the plaintiff, but the plaintiff was not a party in the writ petition. All the
defendants together had acted against the plaintiff in a high handed manner.
Hence, in order to put an end to the unfounded claims of the defendants, the

plaintiff had filed the suit for relief of declaration and permanent injunction.

6. The 1 and 2" defendants had filed written statement wherein it is stated
that the properties are the absolute properties of the plaintiff. But the defendants
are not having any knowledge about the lease executed in the name of Nirmala
and Krishna in respect of S.F.No0.158/3. Thereafter, all the pleadings of the
plaintiff were denied as incorrect. Further, the defendants had stated that the
plaintiff had granted permission to put up Kalyana Mandapam in the S.F.No.

150/3. But in the permission, it is not stated Mandapam ought to be constructed
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within an extent of 10 cents of land. The plaintiff had concealed the said fact. The
defendant further stated that there is no agreement to hand over the management
of the Mandapam to plaintiff after construction. Until now the management of
Mandapam is with the defendants only. The defendant had put up overhead water
tank without permission which is also incorrect. The defendant denied all other
contentions of the plaintiff. The defendant further stated that the third defendant
took auction andhe collected toll with the consent of the Panchayat. Further in
connection with the said issue, the third defendant had filed a writ petition and
obtain an order. After the expiry of the lease period, the writ petition was disposed
and during the said period, the order was in force. Hence, the plaintiff had no right
to deny the auction rights of the third defendant. The plaintiff had a direct
knowledge about the defendants' act of putting up a Mandapam, overhead water
tank and weekly shandy. After giving permission to the defendants to put up the
said construction, the plaintiff has no right to deny the said construction and
weekly shandy. The 1% and 2™ defendants are running the weekly shandy
continuously with the permission of the higher authorities and by following the
rules and regulations of the Panchayat. The Panchayat is having surplus income

through the weekly shandy. Once the plaintiff permitted the defendants to put up
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Kalyana Mandapam, water tank and weekly shandy, thereafter, is estopped to raise
any objection. Hence, the plaintiff is not entitled to get any relief of declaration
and injunction.

7. Both the Courts below had concurrently held in favour of the plaintiff.

Aggrieved over the same, the present second appeal is filed.

8. The substantial question of law raised by the defendants in the present
second appeal is that the plaintiff had not impleaded the lessees as one of the
parties in the suit and hence, the Ex.Al and A2, which are lease agreements
executed with the lessees cannot be taken as proved. Since both the lease
agreements under Ex.A1l and Ex.A2 ought to be proved by examining the alleged
lessees as witnesses, if not proved, then adverse inference ought to be drawn

under section 114 of Evidence Act.

9. The said substantial question of law cannot be entertained at all, since the
dispute is between the Temple and the Panchayat, hence it is unnecessary to

implead the lessees of the Temple.

https://lwww.mhc.tn.gov.in/judis

7/16



S.A.(MD).No.166 of 2024

10. The issue between the plaintiff and the defendants is whether the
plaintiff had granted any permission to the 1% and 2™ defendants / Panchayat to
run weekly shandy in the land of the Temple and whether the Panchayat have any
right to collect toll from public by using the land of the Temple. Both the plaintiff
and the defendants admit that the land belongs to Temple. It is the case of the
plaintiff that permission was granted to construct Kalyana Mandapam in 10 cents
of land. But it is the case of the defendants that Kalyana Mandapam ought to be
constructed in the land but the extent of land was not mentioned in the permission
letter in Ex.A6. When the defendants admit that permission is granted for
constructing Kalyana Mandapam, then the defendants had violated the condition
granted under the permission letter. In other words, when the defendants had no
permission to conduct weekly shandy and construct water tank, then the
defendants had violated the conditions granted under the permission letter. In such

circumstances, the above substantial question of law is irrelevant.

11. The next substantial question of law raised by the defendants is that
plaintiff is estopped from challenging Ex.B1 to Ex.B4. The said Exhibits are

resolutions passed by the Panchayat and auction notice issued by Panchayat. The
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said substantial question of law cannot be entertained. The plaintiff being a
Temple has no say in any resolution that would be passed by the Panchayat and
the Temple would not have say in the auction notice issued by the Panchayat. This
Court is at loss by such substantial question of law raised by the Panchayat. First
of all, how can a Panchayat pass a resolution to conduct weekly shandy and to put
up water tank in the property of Temple? In fact, the Temple is not having any
authority to let the land of Temple for weekly shandy and put up any water tank.
In the present case, when the Temple had not granted any permission to conduct
weekly shandy and to put up water tank, then in such circumstances, the
Panchayat has no right to pass any resolution to conduct weekly shandy or to put
up water tank or to conduct any auction. When the Panchayat itself has no right to
pass such resolution to conduct weekly shandy or auction, there is no question of
estoppel. Further, simply because the Panchayat had passed a resolution to
conduct weekly shandy or construct water tank, the same would not act as
estoppel for the plaintiff. This Court is of the considered opinion that this

substantial question of law is perverse and the same cannot be entertained.

12. The Trial Court had relied on the evidence and also on the deposition of
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granted any right to put up weekly shandy and water tank. The relevant portion of
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the judgment is extracted hereunder:

“... Now the defendants are admitted already that the schedule
properties are belonged to the temple but there is no document to show that
the temple or its trustee had given the properties to the panchayat.
However Ex.A6 is the consent deed executed by the plaintiff to the
panchayat. It is not registered document. As per the Registration Act Ex.A6
is not valid in the eye of law and no evidenceary value of the document but
plaintiff admitted that he gave 4 Ares only to the panchayat for (to)
construct a Thirumanamandapam. In this respect the panchayat president
is examined as DWI1 his evidence shows “e1%610.616 yeucidbHle0 GlomLig
DIIBLOGOT  LOGWTL_LILD — B].6).6T6001. [4860  6T60IH@  HTUT — CIFTSHDHI60  LITIDLIGDT
DIBEHIBTUV]  OBTBHSS LSDHISHDID  BBLOGWT 106w LILD  BLIQUILIBE
DIVINVEHHBES — LWIGTLIBLD  6UenBUTD  HTed  Hewi(h  6TUPSLILIL (HeTerTh]
e1eoiTey Fflbmer 4 effer0 OBT(BHSHBSBIBTE DHI(IHLOGT DGO LID DL (FUDHBE
DIDIDGSBLIIL L] 6160ImTe0 FAIBTT Dbk 4 6Iferd 6I6vTLISHIBT6o  HTeUT L
S L euenemT  CIFTSHHE0 BUpSHSH UGIHUID Il Blpdbeh  apemevuilsy 2 616
ClFmrdh&kl  eteaipTeD  FflGTedr Dbk 4 gFerd  BNBLOGT  LOGWTL LIGFBIBE
PEBIGTT Bbh  MPDHEH HTHBH6D CFUILILIIL B6rT6eNh]  6T6aiimTeD  FiflHmeor.”
eTeolmID  “LIGhFTUISSHIV  CFTSHSI LDey [fledlerOL [ 6leiy  ely 260l T
6I60MIT6Y 2 _600I(h PO  UTT  FHheWH  BBLOGT  LDGWTLLILD  (LPSHEVILI
eUTBIBET DBV  GIBBLILIL IQ(FSEHLD  6TeBT60  FIHM6n. HTUT GFTHSHI60
UTT  FheWd  [BLLILISBE — 6THTeUSHI  HUDBTJID  [BHIOTBHBHE) — HTEBH6V

CFUIBHeTT  6TOIBTEY  HTHBV — CFUILIIOeme.”  eTeim  HTeuT
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CIFTSHHIBHMET  CUITMISSI  LOGWTLIITENB UL LML FIUI] — DIUTH6ET  HTEUT
CFTSHEI HHIMB LIBHICIL 1960 2_61T6YI%| 6T 6160160  UTT  FlhewSHbHE
CBTBHEILTHI 6I60HI BHlBLD 6IUPDHILIGTONTTT elevimy GlFmeieonTey Fiflbmer.”
6T60MID  “‘FIH6WS [BL[bBHHI 6T60m  CIFTTETH] BHIIBLOGWT LO6WTL_LIGPHIBEH  (LP6T
Lm&BI0OBT60  [BL[bHSHI  6leimyl  CFTeOBICm6e0T  eleiimed  FllHmer — eTeoliD
“eury Fhewd eevD QUL HBSLD TEHIBEBLD BTG [BIHIOGTBESHPID HTHBH6ED
OFUIBIHSBICm60IT 6TOIBTED HTEHHED GlFUIesvemsv. In this aspect another
one clerical staff of Vakuthalvar party Panchayat was examined as DW?2
his evidence shows. “/breil HTbHH60 GFUIBIBBEHID 61H0LIL L1160 B BbI
L1112 euewFueTer YeleibIEaT @OF LISHSHBIONE 2_61T67HI 6TeBTeD FfHTeor.
WS BT BDHIDOIBSH0  HTHBV  GFuIweevemev.”  GomLig
DYOUHTBIBENST — 2e0FTL &F] el Hewevej L (hbOIBTemi pleorLilg
CaTemiGoupbCHem. 2L & 106NBSHHMEVU]  6TUPSHHI  (PEVIDTE  6THIGYLD
Gum_eflevsmev. 11160  @pbSHl  LI12  cUeDTUIOTTENT  YUWTBIBNT  HNIHSHI
610G Sl L (pewmpuiled  eigieyd G fungs Ll 1apHev  Li12
QUHTUIGITENT Y 6UTBIEBEIEY  FnBLILIL IQ(FSGLD  Fnl L BIGB6IT  6TUPSHBILLTEULOTH
el CBETHHBLIIN (B Fnl L LI eleDemsv. GLOMLIY 2Y6u6wTBIB6 60  [BT6dT
g&ID  nBOLIAPSHSEI  CFUILIEVmeY  BLOmLIY LY 6UGTBIBENT  GTULPSDILIG]
[BITe0T  &HiTedl. GLomLIY  DeewTBIGeTIe) Homwil. @mid By @mIblenTed  SHTeor
SIUPBLILILL &1 elevimi  “CHmalsd 1og6er0lp  HEIDSHILIEOEVTIOED  LIGhFTUIS D]
[BIGVBIEEMENT  6THIYLD  GIFUNLI  (LPIQUITS]  6T6emTeD  FflBmedt.  y.6).676007. 148
2004 6up&HBI6D  GTHTUPHGEMT  HTHHV CFwIDd Curg L1l 1pHed 1712
UM U J6TT6TT 2, 6600T/BIB 61T BITHB6ED ClFunLICILIL6)l6D6m6V 616060
Ffipred.  QbsH  DeUewTmIEET LB fleImIsaT  6IBTeUI0EHE T UIED
CIFmeveVLILIL BorieBT  6Teoip  oMleugld  6Te0ld@  CBHUITSL.  BTGT  HTEHB6V
CFUIBBEGID  YoUTBIBND  UPHGH —HTHBD CFUISBG LT jerer

DYUCHTBIEET  2_61I6MGI  6TIBTeY  FHABTI. [T  HTHHD CIFUIBBBGLD
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DYUTTBIBG)  UTIFHEWSD  61hS @I SHPH6O mBLD  6leiiensd GG
FiBeu  etor G 6)leVemev 6TV  FifIBHMed.  6Tede)6Ne) B FHD6D
erOPTmT S D60  Flhewmd ImbBld B 1D G ilsDemev  e16imTeD  FiflHTeor.
ury  Fhmwd  CUTBUSBS — CHralled  BFUTHSHI 1D 61bHBLOT6T
SDDIODHIUND — UTEIBeVW6V  6T60BTeV  FAIBMGT.  UTIFBHEMNSUND 616D
CFUIISBGL BCHTOD  BITUTESHDI 1D  DeDIDFH]  UTHIBIEVMEV  6T60ATEV
Fhiener. — Sewry — BLSmS  CUTmISSE  cIbSIBIoOTET  2_SHBHIeD
QULPBISH BB LoreL L DY FGHmeVNIBHCHT Y eWemTUITEN (5 CHIT
6TbBMBIoTeT 2 [flemioujid  QeVem6eV  6T6eimTeY  FIIBT6W. BTG  BHTEBH6V
CFUIBBEGLD  DYoUTTBIBED  UTIFHMS BLSSDH IFZD OFUISH  Liswid
LIGhFTWISBHIBSH UbSHHTH CFTeOIUNBHDICBTD. Clomiing  Liswrd 6MbSBBES
LIGhFTUISHE)  HowTheh 2 616N, Db &OIHEG 6IHID  CHTIL 196D
BTHBD  CFUILIOIVMEY.  LIGhFTUISSI — H6WTHEH YL L JT6D  Hewlldbemd
CFUNLICILI BOTONISL. YL L[] Hewlbend  6IHIYD  [BDHIDTIBEHDIV  HTEBH6V
OlFu LI eVemev. ™ 6TeiimID “‘ Hewrenli GBI 19ujd CLITTGIUeOsVID CLIT(HOUSHBE
Comeile0  BIFUTEHSDI 1D 6THESMBIOTEOT — SDIUDDHUJD — UTHIBEIVEMEV
considering these nature the trustee had leased our the schedule properties
to one Nirmala land Krishnan only not to the I defendant Panchayat. If
the properties are not handed over to the panchayat properly the
panchayat have no right to use as their wish . Hence after careful perusal
of the case records and the documents as well as the evidence shows the
tenants of the plaintiffs are in lawfull possession over the suit schedule
properties. Hence the Panchayath has no right to auctioned the right and
conducted a weekly Santhai and collection of toll. Hence the plaintiff is

entitled to get a relief of declaration and the consequential permanent

injunction as prayed for. This issue is answered lin favour of the plaintiff.”
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From the above, it is evident that the Panchayat was not granted any permission to
conduct weekly shandy and to construct water tank. The Trial Court had relied on
the deposition of the DW1 and had correctly come to the conclusion that the
Ex.A6 cannot be relied on and it is not a valid document in the eye of law. But
when the plaintiff had admitted that 10 cents was given for putting up
construction then the construction of Kalyana Mandapam alone is acceptable and

the weekly shandy and water tank is not permissible.

13. The First Appellant Court has rightly confirmed the well written
judgment of the Trial Court. Therefore, this Court is of the considered opinion the

appeal has no merits and it is liable to be dismissed.

14. Further, based on the facts and evidence of the case, this Court is bound
to record the fact that the Panchayat is indulging in land grabbing. Curiously, the
Panchayat is showing the proceedings passed by the District Collector for such
land grabbing. This Court fails to understand where from the District Collector

gets power to deal with the property of Temple. The written statement states that
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the land was auctioned to third defendant and the period of auction lease was
subsisting and hence, the plaintiftf Temple has no right over the property. This is
an atrocious statement made by the Panchayat. The Panchayat being a local body
is having a responsibility to protect the property of the Temple as “parens
patriae”. But in the present case, the Panchayat is literally grabbing the property

of the Temple.

15. In fact, the temple is not having any authority to hand over 10 cents of
land for putting up of Kalyana Mandapam. Since the same was handed over, now,
the Panchayat exceeded its right and grabbed the entire land in S.F.No.158/3.
Therefore, this Court is of the considered opinion that the Temple shall retain the
land where the Kalyana Mandapam is constructed and the Temple shall retain the
entire management of the Kalyana Mandapam. Further, the entire land in S.F.No.
158/3 belongs to the Temple and the respondents are restrained from interfering
with the peaceful possession of the land. Therefore, the second appeal is liable to

be dismissed.

https://lwww.mhc.tn.gov.in/judis

14/16



S.A.(MD).No.166 of 2024

16. Accordingly, the second appeal is dismissed with cost of Rs.10,000/-
payable to the 1* respondent. Consequently, connected miscellaneous petition is

closed.

26.03.2024

Index : Yes/No
NCC : Yes/No

Tmg

=

O:

1. The Subordinate Judge, Manapparai.
2. The District Court, Manapparai.

3.The Section Officer,
VR Section,
Madurai Bench of Madras High Court,
Madurai.
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S.SRIMATHY, J.

Tmg

Judgment made in
S.A.(MD)No.166 of 2024

Dated:
26.03.2024



