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THE MADURAI BENCH OF MADRAS HIGH COURT

  DATED: 26.03.2024

CORAM:

  THE HONOURABLE MRS.JUSTICE S.SRIMATHY

S.A.(MD).No.166 of 2024
and

C.M.P.(MD)No.3918 of 2024

Vahuthalwarpatti Panchayat,
Represented by its President Vahuthalwarpatti Village,
Manapparai Taluk,
Trichy District. ... Appellant

/Vs./

1.The Idol of Sri Raja Rajendra Soleeswaramudaya
     Veeramakali Amman,
   Represented by its Hereditary Trustee,
   T.R.K.Kumara Vijayan.

2.Marungapuri Panchayat Union,
   Represented by its Commissioner,
    Kallupatty, Manapparai Taluk.

3.A.Rasu ...Respondents

P  RAYER  :  Second Appeal filed under Section 100 of the Civil Procedure Code, 

against the  Judgement and Decree dated 12.02.2024 in A.S.No.6 of 2019 on the 

file of the Subordinate Judge, Manapparai, confirming the Judgment and Decree 

dated 07.03.2015 made in O.S.No.148 of 2004 on the file of the District Court, 

Manapparai. 
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For Appellant    : Mr.K.Govindarajan
  for Mr.S.Pon Senthil Kumaran

For R1 : Mr.T.Vadivelan
*****

 JUDGMENT

The 1st defendant is the appellant herein, the plaintiff is the first respondent 

herein and the second and third defendants are the second and third respondents 

herein. For the sake of convenience, the parties shall be referred as plaintiff and 

defendants as per the ranking in the suit.  

2. The suit is filed to declare that the act of the 1st and 2nd defendants in 

allowing the 3rd defendant to conduct weekly shandy in the suit properties and 

permitting him to collect a toll in the suit properties is illegal, ultra vires, null and 

void and consequently to grant permanent injunction restraining the defendants or 

anybody through them from conducting a weekly shandy and collecting toll in the 

suit  properties and permanent injunction restraining the defendants or anybody 

through them from interfering with the rights and possession and enjoyment of the 

plaintiff or its tenant in any manner whatsoever. The Trial Court had allowed the 

suit. Aggrieved over the same, the 1st defendant had preferred an appeal before the 

First Appellate Court and the appeal was dismissed. Aggrieved over the same, the 
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present second appeal is filed by the 1st defendant before this Court. 

3. The brief facts of the case are that the suit properties belong to the deity 

namely Sri Raja Rajendra Solesswarmudayar Veerama Kali Amman represented 

by its hereditary trustee T.R.K. Kumara Vijayan. The plaintiff Temple had leased 

out the land situated in S.F.No.158/3 which are described as items 1 and 2 of the 

suit properties to one Nirmala, wife of Dharmaraj and items 3 and 4 of the suit 

properties to one A.Krishnan, son of Andi Gounder, who are cultivating tenants 

under  the  plaintiff.  In  respect  of  the  same  S.F.No.158/3,  the  plaintiff  granted 

permission for constructing a Kalyana Mandapam within 10 cents of land under 

the Jawahar Yojana Scheme for the benefit of plaintiff Temple and for public. The 

second respondent after completing the construction ought to have handed over 

the Mandapam to the plaintiff, since the management of the Mandapam rests with 

the plaintiff Temple and the defendants have no right to do anything in the suit 

mention  properties.  When  the  plaintiff  had  permitted  only  for  construction  of 

Mandapam, but the second defendant without consent of the plaintiff has let the 

third defendant to conduct weekly shandy and also constructed a water tank which 

are illegal. 
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4. The plaintiff further submitted that the plaintiff came to know about the 

conduct of weekly shandy when the third defendant namely A.Rasu had filed writ 

petition in W.P.No.20379 of 2003 against Panchayat President and the cultivating 

tenants restraining them from interfering with the conduct of weekly shandy and 

also  restrain  from interfering  the  act  of  collecting  toll  in  the  suit  properties. 

Thereafter, the plaintiff Temple came to know that the Panchayat President had 

auctioned  the  land  for  conducting  weekly  shandy  in  the  properties  and  for 

collection of tolls and the third defendant participated in the auction and the lease 

was granted to the said A.Rasu. The 1st and 2nd defendants do not have any right, 

title, interest or possession in respect the properties but the defendants, by taking 

law in their own hands had interfered with the possession and enjoyment of the 

plaintiff  over  the  suit  properties.  By  conducting  a  weekly  shandy  in  the  suit 

properties which belong to the Temple, the defendants have gone to the extent of 

having  a  shop  for  selling  mutton,  pork  and  beef.  Hence  such  an  act  of  the 

defendant is illegal and high handed. The plaintiff never permitted the defendants 

to conduct weekly shandy or do anything with the suit properties. 

5.  The 1st defendant  has  no  right  to  auction  the  suit  property  since  the 
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property belongs to the Temple and the defendants are fully aware of the fact that 

they cannot auction the property for conducting weekly market. But by collusion 

among themselves, the defendants are resorting to such high-handed acts in the 

suit  properties  belonging  to  the  plaintiff.  The  defendants  are  claiming  some 

unfounded rights over the suit properties. The defendants have no right to file a 

writ petition. The third defendant had filed the writ petition against the cultivating 

tenant of the plaintiff, but the plaintiff was not a party in the writ petition. All the 

defendants  together  had  acted  against  the  plaintiff  in  a  high  handed  manner. 

Hence,  in  order  to  put  an end to  the unfounded claims of  the defendants,  the 

plaintiff had filed the suit for relief of declaration and permanent injunction.

6. The 1st and 2nd defendants had filed written statement wherein it is stated 

that the properties are the absolute properties of the plaintiff. But the defendants 

are not having any knowledge about the lease executed in the name of Nirmala 

and  Krishna  in  respect  of  S.F.No.158/3.  Thereafter,  all  the  pleadings  of  the 

plaintiff  were  denied  as  incorrect.  Further,  the  defendants  had  stated  that  the 

plaintiff  had  granted  permission  to  put  up  Kalyana  Mandapam in  the  S.F.No.

150/3. But in the permission, it is not stated Mandapam ought to be constructed 
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within an extent of 10 cents of land. The plaintiff had concealed the said fact. The 

defendant further stated that there is no agreement to hand over the management 

of the Mandapam to plaintiff  after construction. Until  now the management of 

Mandapam is with the defendants only. The defendant had put up overhead water 

tank without permission which is also incorrect. The defendant denied all other 

contentions of the plaintiff. The defendant further stated that the third defendant 

took auction andhe collected toll  with the consent of the Panchayat. Further in 

connection with the said issue, the third defendant had filed a writ petition and 

obtain an order. After the expiry of the lease period, the writ petition was disposed 

and during the said period, the order was in force. Hence, the plaintiff had no right 

to  deny  the  auction  rights  of  the  third  defendant.  The  plaintiff  had  a  direct 

knowledge about the defendants' act of putting up a Mandapam, overhead water 

tank and weekly shandy. After giving permission to the defendants to put up the 

said  construction,  the  plaintiff  has  no  right  to  deny  the  said  construction  and 

weekly  shandy.  The  1st and  2nd defendants  are  running  the  weekly  shandy 

continuously with the permission of the higher authorities and by following the 

rules and regulations of the Panchayat. The Panchayat is having surplus income 

through the weekly shandy. Once the plaintiff permitted the defendants to put up 
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Kalyana Mandapam, water tank and weekly shandy, thereafter, is estopped to raise 

any objection. Hence, the plaintiff is not entitled to get any relief of declaration 

and injunction.

7. Both the Courts below had concurrently held in favour of the plaintiff. 

Aggrieved over the same, the present second appeal is filed. 

8. The substantial question of law raised by the defendants in the present 

second appeal is  that the plaintiff  had not impleaded the lessees as one of the 

parties  in  the  suit  and  hence,  the  Ex.A1 and  A2,  which  are  lease  agreements 

executed  with  the  lessees  cannot  be  taken  as  proved.  Since  both  the  lease 

agreements under Ex.A1 and Ex.A2 ought to be proved by examining the alleged 

lessees  as  witnesses,  if  not  proved,  then  adverse  inference ought  to  be  drawn 

under section 114 of Evidence Act. 

9. The said substantial question of law cannot be entertained at all, since the 

dispute  is  between  the  Temple  and  the  Panchayat,  hence  it  is  unnecessary  to 

implead the lessees of the Temple. 
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10.  The  issue  between  the  plaintiff  and  the  defendants  is  whether  the 

plaintiff had granted any permission to the 1st and 2nd defendants / Panchayat to 

run weekly shandy in the land of the Temple and whether the Panchayat have any 

right to collect toll from public by using the land of the Temple. Both the plaintiff 

and the defendants admit that the land belongs to Temple. It is the case of the 

plaintiff that permission was granted to construct Kalyana Mandapam in 10 cents 

of land. But it is the case of the defendants that Kalyana Mandapam ought to be 

constructed in the land but the extent of land was not mentioned in the permission 

letter  in  Ex.A6.  When  the  defendants  admit  that  permission  is  granted  for 

constructing Kalyana Mandapam, then the defendants had violated the condition 

granted under the permission letter. In other words, when the defendants had no 

permission  to  conduct  weekly  shandy  and  construct  water  tank,  then  the 

defendants had violated the conditions granted under the permission letter. In such 

circumstances, the above substantial question of law is irrelevant.  

11. The next substantial question of law raised by the defendants is that 

plaintiff  is  estopped  from challenging  Ex.B1  to  Ex.B4.  The  said  Exhibits  are 

resolutions passed by the Panchayat and auction notice issued by Panchayat. The 
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said  substantial  question  of  law  cannot  be  entertained.  The  plaintiff  being  a 

Temple has no say in any resolution that would be passed by the Panchayat and 

the Temple would not have say in the auction notice issued by the Panchayat. This 

Court is at loss by such substantial question of law raised by the Panchayat.  First 

of all, how can a Panchayat pass a resolution to conduct weekly shandy and to put 

up water tank in the property of Temple?  In fact, the Temple is not having any 

authority to let the land of Temple for weekly shandy and put up any water tank. 

In the present case, when the Temple had not granted any permission to conduct 

weekly  shandy  and  to  put  up  water  tank,  then  in  such  circumstances,  the 

Panchayat has no right to pass any resolution to conduct weekly shandy or to put 

up water tank or to conduct any auction. When the Panchayat itself has no right to 

pass such resolution to conduct weekly shandy or auction, there is no question of 

estoppel.  Further,  simply  because  the  Panchayat  had  passed  a  resolution  to 

conduct  weekly  shandy  or  construct  water  tank,  the  same  would  not  act  as 

estoppel  for  the  plaintiff.  This  Court  is  of  the  considered  opinion  that  this 

substantial question of law is perverse and the same cannot be entertained. 

12. The Trial Court had relied on the evidence and also on the deposition of 
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the defendants and had rightly come to the conclusion that the Panchayat was not 

granted any right to put up weekly shandy and water tank. The relevant portion of 

the judgment is extracted hereunder: 

“…  Now  the  defendants  are  admitted  already  that  the  schedule 

properties are belonged to the temple but there is no document to show that  

the  temple  or  its  trustee  had  given  the  properties  to  the  panchayat.  

However  Ex.A6  is  the  consent  deed  executed  by  the  plaintiff  to  the  

panchayat. It is not registered document. As per the Registration Act Ex.A6 

is not valid in the eye of law and no evidenceary value of the document but  

plaintiff  admitted  that  he  gave  4  Ares  only  to  the  panchayat  for  (to) 

construct a Thirumanamandapam. In this respect the panchayat president  

is examined as DW1 his evidence shows “vf;];.V6 Mtzj;jpy; Nkw;gb 

jpUkz kz;lgk;  m.t.vz;.148y;  vdf;F  jhth  nrhj;jpy;  guk;giu 

mwq;fhtyu;  nfhLj;j  gj;jpuj;jpy;  jpUkz  kz;lgk;  fl;bagpwF 

mYtyfj;jpw;F  gad;gLk;  tifapy;  jhd;  fz;L  vOjg;gl;Ls;sJ 

vd;why; rupjhd; 4 Vu;]; nfhLj;jJjhd; jpUkz kz;lgk; fl;Ltjw;F 

mikf;fg;gl;lJ vd;why; rupjhd; me;j 4 Vu;]; vd;gJjhd; jhth gp 

ml;ltiz nrhj;jpy; fpof;F gFjpapy; tlfpof;F %iyapy; cs;s 

nrhj;J  vd;why;  rupjhd;  me;j  4  Vu;];  jpUkz  kz;lgj;jpw;F 

ePf;fpjhd; ,e;j tof;F jhf;fy; nra;ag;gl;Ls;sJ vd;why; rupjhd;." 

vd;Wk;  “gQ;rhaj;jpy;  nrhj;J gjpT up[p];lu;  vd;w xd;W cz;lh 

vd;why;  cz;L  mjpy;  thu  re;ij  jpUkz  kz;lgk;  Kjypa 

tptuq;fs; mjpy; Vw;wg;gl;bUf;Fk; vd;why; rupjhd;. jhth nrhj;jpy; 

thu  re;ij  elg;gjw;F  vjhtJ  Mjhuk;  ePjpkd;wj;jpy;  jhf;fy; 

nra;Njdh  vd;why;  jhf;fy;  nra;atpy;iy."  vd;Wk;  “jhth 
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nrhj;Jf;fis  nghWj;J  kzg;ghiw  tl;lhl;rpau;  mtu;fs;  jhth 

nrhj;J Fj;jif gjpNtl;by; cs;sJ vd;Wk; vdNt thu re;ijf;F 

nfhLf;f$lhJ vd;W fbjk; vOjpAs;shu; vd;W nrhd;dhy; rupjhd;." 

vd;Wk; “re;ij ele;jJ vd;W nrhd;dJ jpUkz kz;lgj;jpw;F Kd; 

Gwj;jpy;jhd;  ele;jJ  vd;W  nrhy;fpNwd;  vd;why;  rhpjhd;"  vd;Wk; 

“thu re;ij Vyk; ,l;ljw;Fk; urPJfSk; ehd; ePjpkd;wj;jpy; jhf;fy; 

nra;jpUf;fpNwdh vd;why; jhf;fy; nra;atpy;iy. In this aspect another  

one clerical staff of Vakuthalvar party Panchayat was examined as DW2 

his evidence shows. “ehd; jhf;fy; nra;jpUf;Fk; vf;];gpl; gp1y; ,Ue;J 

gp12 tiuAs;s Mtzq;fs; xNu Gj;jfkhf cs;sJ vd;why; rupjhd;. 

mij  ehd;  ePjpkd;wj;jpy;  jhf;fy;  nra;atpy;iy."  Nkw;gb 

Mtzq;fis  Cuhl;rp  kd;w  jiytu;  Nfl;Lf;nfhz;ljpd;gb 

nfhz;Lte;Njd;.  Cuhl;rp  kd;wj;jiytu;  vOj;J  %ykhf  vJTk; 

Nghltpy;iy.  gp1y;  ,Ue;J  gp12  tiuAs;s  Mtzq;fs;  Fwpj;J 

vdf;F  jdpg;gl;l  Kiwapy;  vJTk;  njupahJ  gp1  Kjy;  gp12 

tiuAs;s Mtzq;fspy; $wg;gl;bUf;Fk; $l;lq;fs; vOj;JG+u;tkhf 

mwptpg;G nfhLf;fg;gl;L $l;lg;gltpy;iy. Nkw;gb Mtzq;fspy; ehd; 

VJk;  ifnaOj;J  nra;atpy;iy  Nkw;gb  Mtzq;fis  vOjpaJ 

ehd; jhd;. Nkw;gb Mtzq;fspy; fz;l ,q;f; xNu ,q;fpdhy; jhd; 

vOjg;gl;lJ." vd;Wk; “Nfhtpy; bu];b mDkjpapy;yhky; gQ;rhaj;J 

epyq;fis vJTk;  nra;a  KbahJ vd;why;  rupjhd;.  m.t.vz;.148 

2004 tof;fpy; vjpu;tof;Fiu jhf;fy; nra;Ak; NghJ gp1 Kjy; gp12 

tiuAs;s  Mtzq;fs;  jhf;fy;  nra;ag;gltpy;iy  vd;why; 

rupjhd;.  ,e;j  Mtzq;fs;  gw;wpa  tptuq;fs;  vjpu;tof;Fiuapy; 

nrhy;yg;gl;Ls;sjh  vd;w  tptuk;  vdf;F  njupahJ.  ehd;  jhf;fy; 

nra;jpUf;Fk;  Mtzq;fspy;  tof;F  jhf;fy;  nra;tjw;F  gpd;Gs;s 

Mtzq;fs;  cs;sJ vd;why;  rupjhd;.  ehd;  jhf;fy;  nra;jpUf;Fk; 
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Mtzq;fspy;  thure;ij ve;j  ,lj;jpy;  $Lk;  vd;gij Fwpg;gpLk; 

ru;Nt  vz;  Fwpg;gpltpy;iy  vd;why;  rupjhd;.  vt;tsT  ,lj;jpy; 

tp];jPuzj;jpy; re;ij $Lk; ,lk; Fwpg;gpltpy;iy vd;why; rupjhd;. 

thu  re;ij  NghLtjw;F  Nfhtpy;  epu;thfj;jplk;  ve;jtpjkhd 

mDkjpAk;  thq;ftpy;iy  vd;why;  rupjhd;.  thure;ijapy;  tR+y; 

nra;tjw;Fk;  Nfhtpy;  epu;thfj;jplk;  mDkjp thq;fypy;iy vd;why; 

rupjhd;.  jdpahu;  ,lj;ij  nghWj;J  ve;jtpjkhd  cj;juTk; 

toq;Ftjw;F  khtl;l  Ml;rpj;jiytUf;Nfh  MizahsUf;Nfh 

ve;jtpjkhd  cupikAk;  ,y;iy  vd;why;  rupjhd;.  ehd;  jhf;fy; 

nra;jpUf;Fk;  Mtzq;fspy;  thure;ij elj;jp  tR+y;  nra;j gzk; 

gQ;rhaj;jpw;F te;jjhf nrhy;ypapUf;fpNwhk;. Nkw;gb gzk; te;jjw;F 

gQ;rhaj;jpy;  fzf;F  cs;sJ>  me;j  fzf;F  vJTk;  Nfhu;l;by; 

jhf;fy;  nra;atpy;iy.  gQ;rhaj;J  fzf;F  Mbl;luhy;  jzpf;if 

nra;ag;gl;Ls;sJ. Mbl;lu;  jzpf;if vJTk; ePjpkd;wj;jpy;  jhf;fy; 

nra;atpy;iy." vd;Wk; “jz;zPH njhl;bAk; Nghu;nty;Yk; NghLtjw;F 

Nfhtpy;  epu;thfj;jplk;  ve;jtpjkhd  mDkjpAk;  thq;ftpy;iy" 

considering these nature the trustee had leased our the schedule properties  

to one Nirmala land Krishnan only not to the 1st defendant Panchayat. If  

the  properties  are  not  handed  over  to  the  panchayat  properly  the  

panchayat have no right to use as their wish . Hence after careful perusal  

of the case records and the documents as well as the evidence shows the  

tenants of  the plaintiffs  are in lawfull possession over the suit schedule  

properties. Hence the Panchayath has no right to auctioned the right and 

conducted a weekly Santhai and collection of toll.  Hence the plaintiff is  

entitled  to  get  a  relief  of  declaration  and  the  consequential  permanent  

injunction as prayed for. This issue is answered lin favour of the plaintiff.” 
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From the above, it is evident that the Panchayat was not granted any permission to 

conduct weekly shandy and to construct water tank. The Trial Court had relied on 

the  deposition of  the DW1 and had correctly  come to the  conclusion that  the 

Ex.A6 cannot be relied on and it is not a valid document in the eye of law. But 

when  the  plaintiff  had  admitted  that  10  cents  was  given  for  putting  up 

construction then the construction of Kalyana Mandapam alone is acceptable and 

the weekly shandy and water tank is not permissible. 

13.  The  First  Appellant  Court  has  rightly  confirmed  the  well  written 

judgment of the Trial Court. Therefore, this Court is of the considered opinion the 

appeal has no merits and it is liable to be dismissed. 

14. Further, based on the facts and evidence of the case, this Court is bound 

to record the fact that the Panchayat is indulging in land grabbing. Curiously, the 

Panchayat is showing the proceedings passed by the District Collector for such 

land grabbing. This Court fails to understand where from the District Collector 

gets power to deal with the property of Temple.  The written statement states that 
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the land was auctioned to third defendant and the period of auction lease was 

subsisting and hence, the plaintiff Temple has no right over the property. This is 

an atrocious statement made by the Panchayat. The Panchayat being a local body 

is  having  a  responsibility  to  protect  the  property  of  the  Temple  as  “parens  

patriae”. But in the present case, the Panchayat is literally grabbing the property 

of the Temple. 

15. In fact, the temple is not having any authority to hand over 10 cents of 

land for putting up of Kalyana Mandapam. Since the same was handed over, now, 

the  Panchayat  exceeded its  right  and grabbed the  entire  land in  S.F.No.158/3. 

Therefore, this Court is of the considered opinion that the Temple shall retain the 

land where the Kalyana Mandapam is constructed and the Temple shall retain the 

entire management of the Kalyana Mandapam. Further, the entire land in S.F.No.

158/3 belongs to the Temple and the respondents are restrained from interfering 

with the peaceful possession of the land. Therefore, the second appeal is liable to 

be dismissed.  
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16. Accordingly, the second appeal is dismissed with cost of Rs.10,000/- 

payable to the 1st respondent. Consequently, connected miscellaneous petition is 

closed. 

26.03.2024

Index : Yes / No
NCC : Yes / No

Tmg

TO:

1. The Subordinate Judge, Manapparai.

2. The District Court, Manapparai. 
 
3.The Section Officer, 
   VR Section, 
   Madurai Bench of Madras High Court, 
   Madurai.
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S.SRIMATHY, J.

         Tmg

 Judgment made in

S.A.(MD)No.166 of 2024

Dated:

26.03.2024
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