C.R.P(MD)No.686 of 2024

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 02.08.2024
CORAM:

THE HONOURABLE MR.JUSTICE D.BHARATHA CHAKRAVARTHY

C.R.P(MD)No.686 of 2024
and
C.M.P.(MD)No0.3476 of 2024

K.Subramaniam (Died)

1.Mookkammal (Died)

2.Selvaraj

3.Murugalakshmi ... Petitioners/Respondents 1, 2 and 3/
Defendants 2 and 3

VS.

A/m. Chockkalingasamy Koil Devasthanam,

Vembakottai,

Rep. by its Managing Trustee

S.Muthukrishna Thevar ... Respondent/Petitioner/Plaintiff

Prayer:- Civil Revision Petition filed under Article 227 of the
Constitution of India, to set aside the order and decreetal order dated
06.01.2024 passed in E.A.No0.03 of 2023 in E.P.No.02 of 2019 in O.S.No.
197 of 1988 on the file of the District Munsif of Sivakasi.

For Petitioner : Mrs.P.Jessi Jeeva Priya

For Respondent : Mr.P.Mahendran

1/8
https://lwww.mhc.tn.gov.in/judis



C.R.P(MD)No.686 of 2024

ORDER

The Civil Revision Petition is directed against the order dated
06.01.2024 passed in E.A.No.3 of 2023 in E.P.No.2 0of 2019 in O.S.No.197

of 1988 on the file of the District Munsif of Sivakasi.

2.The respondent/decree holder herein had originally filed
0.S.No0.197 of 1988 on the file of the Additional District Munsif, Sattur.
The prayer was to declare that the plaintiff Devasthanam is the owner of
the property and directing the defendants to quit and deliver possession to
the plaintiff temple and also for mesne profits etc. The suit was originally
dismissed by a judgment and decree dated 12.01.1990. As against the
same, the plaintiff filed an appeal suit in A.S.No.121 of 1990 on the file of
the Sub Court, Srivillputhur. By a judgment and decree dated 25.07.1994,
the appeal suit was allowed and the suit was decreed as prayed for. The
aggrieved defendants further filed Second Appeal No.1391 of 1994 and by
a judgment dated 27.10.2006, the second appeal stood dismissed and the
judgment and decree of the First Appellate Court was confirmed. In order

to execute the same, the present execution petition in E.P.No.2 of 2019 is
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filed. When the delivery warrant was issued, the Court bailiff visited the

C.R.P(MD)No.686 of 2024

site and made the following endorsement:

The decree holder has now filed to amend the door number which was
originally mentioned in the schedule as 1/135A as 1/309 and 1/310. The

said amendment was allowed by the Executing Court. As against which,

‘Quieti i1 ek

o7/02/2024f Cs8 Faps G 2 Ssyajy  erupsu
IafLafl”. SHET S L smamufed HediL  SIBTLOISTITH,  LOSHISTIHL_60T
Eoloh) af’soIr &5 85'6b Grifsd GFeiImI P Fm& 56U sl 21
SIHMOMSTIT  SnbHall L srsad, 3, LD oIS TOMSTITHAT
mifled  DebeThHTed a2 UL ]  GITHms umTenaufl” L Cumg
®.6Te00r.1 /309 Le HBOL_WITHA|LD, ®.6T6001.1 /310 Byhs  Semevuled
DEGUL LT GF L nsa)d Bhbss. e ®elail /309  1ebsoL ufsh
310 er&Toamesnyifsdr  soiPwmeor g rwymwe? orediusut  B@BEamiT. DsufLib
phumL i s L afugd sIGEHS ) GITHmE lumL (] G
an_piw Cuirg Slaldh DLl FHTHBEHL_601 CFIT5HmS
@humL ]  GshwafL_mosd  SHEH BBD  Gain  WpOHUL L ST  mag
GIFTHmB @lumL_{] Gty S HHTID Eolh CITHmS
PlumL I GFlsusHEG &Jmp  BireumTd  DigieIeoiT, IFTmaUWT,  HTeUDTH
2 saf  CaHmalUGUSTHID, a2 GCIThms iUy Gl  Swevrs
STrounbhds’ G  wasTrfL b ar’d msoupdsds sumhidu)d, AHSTL FujL_eor

S L_cmememwl 111 60T GFlISCOsIT 6Te0r 2 miSuNTS Fn_mECOedr.”

the judgment debtors have come on revision.

of the petitioners would submit that the decree holders have to go only by
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3.Mrs.Jessi Jeeva Priya, the learned counsel appearing on behalf
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the decree and cannot include a new door number and execute the decree.
According to her, the properties in new door numbers are different
properties and in the guise of the executing the earlier decree, now
possession 1s sought to be taken with reference to the Government
Poramboke land, which is not part of the decree property. As far as the
Government Poramboke land is concerned, government being the
predominant title holder had permitted the defendants to reside. Therefore,
that portion of the land cannot be taken possession by the decree holder by

trying to make an innocuous amendment of door number.

4.Per Contra Mr.P.Mahendran, the learned counsel appearing on
behalf of the respondent/decree holder would submit that even the tea shop
and the other superstructure is mentioned in the Appellate Court
judgement. The door number has since subsequently been changed, and
therefore it 1s only an innocuous amendment, which is sought to be
brought in the decree. The same having been allowed by the trial Court
after due consideration of the evidence on record, this Court need not

interfere.
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5.1 have considered the rival submissions made on either side

and perused the material records of the case.

6.As a matter of fact, upon dismissal of the second appeal on
27.10.2006, the decree passed by the First Appellate Court has become
final. The decree is one of declaring the right of the petitioner/plantiff
Devasthanam with reference to the suit schedule property and for
consequential decree of ejectment of the defendants. Therefore, the decree
holder Devasthanam is entitled to get possession of the property which is
described in the suit. Upon, perusing the judgment and decree of the appeal
suit, dated 25.07.1994, in the decree, it is mentioned that schedule is as per
the trial Court's decree. Then upon perusal of the trial Court decree, the
following schedule, which 1s mentioned:

“SCHEDULE OF PROPERTY
Building bearing Door No.1/135 A Vembakottai Village,
Sivakasi Sub Registration District, Sattur Taluk, bounded on the west
by Temple property, on the south by Temple Building, on the north by
temple building occupied by Kandasamy Naicker, on the east by
Sivakasi to Kazhugumalai Road, measuring east to west 16 yards south

to north 8 %> yards mud building with filed shed.”
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Therefore, it is clear that the temple is entitled for possession of the
property admeasuring East to West 16 yards and South to North 8 72 yards,
which is surrounded on the south by the temple building itself and on the
north by the temple building occupied by one Kandasamy Naicker and on
the East by Sivakasi to Kalugumalai Road and on the west by remaining
temple property. Therefore, when the four boundaries and the linear
measurements are clear and categorical in the schedule, there is no

question of amendment of door number.

7.1f door number is considered to be essential for executing a
decree, in our country, no decree can be executed. The door numbers will
keep on changing and sometimes the parties also do the mischief by
changing the door number. In this case, it is alleged that because of the
efflux of time, the municipality has changed the door numbers. The same 1s
contested by the petitioners herein. Be that as it may, I hold that the very
amendment sought for the plaintiff itself is unnecessary. The Executing
Court is directed to go by the linear measurements and four boundaries and

accordingly, issue a warrant to the bailiff and the bailiff has to go to the
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spot and has to identify the property and take delivery of the property and

not to find reasons to return the warrant.

8.Accordingly, the Civil Revision Petition is disposed of. In
view of the fact that the suit started in the year 1988, the Execution Court
is requested to proceed further with the original schedule itself and with
the linear measurements and the boundaries alone and the effect delivery
of the property accordingly. The proceedings shall also be expedited and
can be taken up on day-to-day basis as far as possible. No costs.

Consequently, connected miscellaneous petition is closed.

02.08.2024
NCC : Yes
sji
To

The District Munsif of Sivakasi.
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D.BHARATHA CHAKRAVARTHY, J.

sji

C.R.P(MD)No.686 of 2024

02.08.2024
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