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Order Reserved On Order Pronounced On
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CORAM

  THE HONOURABLE MRS.JUSTICE S.SRIMATHY

A.S.(MD)No.112 of 2022

and
C.M.P.(MD)Nos.3873 of 2022, 1666 and 9825 of 2024

1. A.Samshiya Begam 
2.Mohammed Feroz Khan  ...Appellants

--Vs--
Raja Mohammed ...Respondent

PRAYER:  Appeal Suit filed under Section 96 read with order XLI Rule 1 & 2 of 

Civil Procedure Code, 1908, against the Judgement and Decree, dated 13.08.2019, 

made in O.S.No.34 of 2009 on the file of the Learned Additional  District  and 

Sessions Judge, Theni at Periyakulam. 

For Appellants  : Mr.J.Lawrance 
For Respondent    : Mr.R.Suriyanarayanan 

*****
        

JUDGMENT

  The present First Appeal is filed by defendants against the Judgment and 

Decree  dated  13.08.2019  passed  in  O.S.No.34  of  2009  on  the  file  of  the 

Additional District and Sessions Court, Theni at Periyakulam. 
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2.  The  plaintiff  is  the  respondent  herein  and  the  defendants  are  the 

appellants herein. For the sake of convenience, the parties shall  be referred as 

plaintiff and defendants as per the ranking in the suit. 

3. The suit is filed for recovery of money in O.S.No.34 of 2009, and the suit 

was allowed as prayed for. Aggrieved over the same, the defendants/appellants 

herein have filed the present appeal suit.

4.  The  brief  facts  as  stated  by  the  plaintiff  is  that  the  defendants  had 

borrowed a sum of Rs.2,00,000/- from the plaintiff for some family expenses on 

13.09.2006 and executed registered mortgage deed, dated 13.09.2006, in respect 

of  their  land  in  Survey  No.267/1  admeasuring  4  acres  22  cents,  situated  at 

Kuchanoor  Village.  On the  same date  i.e.  13.09.2006 again  Rs.4,40,000/-  was 

given as  secured  loan  by executing  promissory note.  On the  next  date  i.e.  on 

14.09.2006  again  Rs.4,40,000/-  was  given  as  secured  loan  by  executing 

promissory note. And the accepted rate of interest is Rs.1/- for Rs.100/- rupees per 

month. The above said amount covered under the promissory note was not repaid 

and the interest was also not paid. Hence, the suit for recovery of money to the 
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tune of Rs.11,95,623.20/- for the two promissory notes with agreed rate of interest 

was filed by the plaintiff. 

5. The 1st defendant represented by the Power Agent, Abdul Hameed, had 

filed written statement wherein it is stated that she is aged about 68 years and 

having health issues. The 2nd defendant is the 1st son of the 1st defendant. Apart 

from the admitted facts and the other contents stated in the plaint are vehemently 

denied as false. The plaintiff had filed as if the 1st defendant had obtained loan 

from the plaintiff and the same is false. The 1st defendant is married to one Abdul 

Rahman who are blessed with four daughters, namely Sakkeena Parveen, Fathima 

Parveen,  Sagitha  Jawahar  and  Mathina  Munawar  and  two  sons  namely, 

Mohammed Feroze Khan Noon and Beer Mohammed Jeilani. After the demise of 

the 1st defendant’s husband, the 1st defendant and their 6 children are the legal 

heirs to the deceased Abdul Rahman. All the legal heirs are entitled to share in the 

suit property as per Muslim Law. The 2nd defendant had transferred his share to his 

wife and two minor children. The plaintiff had filed a false case against the 1st 

defendant. The 1st defendant had not borrowed any money for interest as alleged 

by the plaintiff, the claim in the suit is false, hence, the 1st defendant is not liable 

to  pay  any  money  to  the  plaintiff.  The  property  shown  in  the  plaint  is  an 
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agricultural  land which was purchased by the deceased husband from his own 

income, thereafter was in possession and enjoyment by paying kist etc. After his 

demise, the 1st defendant and the other legal heirs are depended on the income 

derived through the agriculture activities in the said land. The above property is 

valued as Rs.15,00,000/-. The 2nd defendant was doing some business, but had 

incurred loss and the same is known to the plaintiff. The plaintiff was also well 

aware that the property belongs to all legal heirs and also the plaintiff is aware 

that  the  2nd defendant  is  not  having  right  over  the  suit  property.  Hence,  the 

plaintiff cannot attach the suit property. The plaintiff has concealed the true facts 

and filed the present suit and he is trying to take over the suit property illegally by 

stating false facts. The suit property is an agricultural land.  The plaintiff in order 

to  create loss  and mental  agony had filed the present  suit  by false  averments. 

There is no cause of action. The defendant is not liable to pay any amount to the 

plaintiff as claimed in the suit. Hence, the defendants prayed to dismiss the suit. 

6. The 2nd defendant had filed written statement wherein it is stated that the 

plaint  is  filed  with  false  averments,  the  plaintiff  had  filed  the  suit  to  unjustly 

enrich himself and in order to give unnecessary trouble and expenses the suit is 

filed. All the averments and allegations contained in the plaint are denied, if not 
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expressly admitted. The 1st defendant is the mother of the 2nd defendant and the 1st 

defendant is having six children, all six children and the 1st defendant are having 

equal share. The 2nd defendant’s share was already gifted (Hiba) in the year 2005 

to the 2nd defendant’s wife and two minor children as per Muslim Law, hence the 

2nd plaintiff is not having any right over the suit property. The 2nd defendant had 

incurred huge loss in the business, in such circumstances the plaintiff is claiming 

that the 2nd defendant is liable to pay, for which the property is attached are all to 

give trouble to the 2nd defendant. The 2nd defendant is not liable to pay any amount 

as claimed by the plaintiff and the 2nd defendant never borrowed any amount for 

interest. The plaintiff had filed false case against the defendants and his family. In 

order to usurp the suit property, the present false case is filed. The claim of the 

plaintiff that the 2nd defendant ought to pay the amount for which the 2nd defendant 

had executed two promissory notes is false and the same is denied. The allegation 

the 2nd defendant given promissory note is denied by the 2nd defendant as false. 

The plaintiff and the 1st defendant had written a ‘varthamana letter’ on 14.09.2009 

regarding the suit property and the 2nd defendant had not given any document for 

the same. The plaintiff had created the documents fraudulently in order to cheat 

the defendants to gain monetary benefit, thereby abuse the Court. The plaintiff had 

paid incorrect Court fees, suit is barred by limitation, based on the lies the present 

suit is filed in order to grab money from the defendants, the plaintiff had stated 
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false facts before the court and hence he is not entitled to any relief and hence 

prayed to dismiss the suit. 

7. The plaintiff had marked the two promissory notes as Ex.A1 and A2 and 

two witness PW1 and PW2 had deposed for  plaintiff.  The defendants  had not 

marked any document and 2nd defendant had appeared as witness. The Trial Court 

had formulated the following issues:

(i) Whether the defendants borrowed a sum of Rs.4,40,000/- on 04.09.2006 

based on the Ex.A1 Promissory Note?

(ii)  Whether  the  defendants  borrowed  a  sum  of  Rs.4,40,000/-  on  

04.09.2006, based on the Ex.A2 Promissory Note?

(iii) Whether the plaintiff is entitled to said amount with the future interest?

8.  After  hearing  the  rival  claims,  the  suit  was  allowed,  directing  the 

defendants to pay Rs.11,95,623.20 paise and 6% interest for the principal amount 

of Rs.8,80,000/- as future rate of interest. Aggrieved over the same, the present 

Appeal  Suit  is  filed  by  the  defendants  before  this  Court.  The  defendants  / 

appellants  herein  had  raised  various  grounds  challenging  the  impugned 

judgement. 
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9. The points for consideration in the present Appeal Suit are as follows:

i. Whether plaintiff had proved the execution of the said 

promissory notes for the alleged transaction?

ii. Whether the contract between the parties was modified 

subsequently?  In  such  circumstances  whether  the 

plaintiff  is  entitled  to  the  relief  of  recovery of  money 

based on the said promissory note 

iii. To what other reliefs the parties are entitled to?

10. The plaintiff had filed C.M.P.(MD)No.9825 of 2024 with the prayer to 

accept the additional documents consisting of sale agreement dated 20.10.2008, 

affidavit filed by the defendant in the suit in I.A.No.44 of 2013 in O.S.No.34 of 

2009 and encumbrance certificate. The defendants had filed C.M.P.(MD)No.1666 

of 2024 with the prayer to accept the additional documents consisting of certified 

copy of plaint filed in O.S.No.33 of 2013 on the file of Additional District Court, 

Periyakulam (this suit  is filed by the plaintiff  herein for specific performance), 

certified copy of written statement filed in O.S.No.33 of 2013, certified copy of 

plaint filed in O.S.No.40 of 2015 (this suit is filed by the defendants herein for 

bare  injunction)  and certified  copy of  written  statement  filed  in  O.S.No.40 of 
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2015. The aforesaid documents throw light on the entire transaction between the 

parties and the same is necessary and hence, both C.M.P.(MD)No.9825 of 2024 

and C.M.P.(MD)No.1666 of 2024 are allowed and the documents are marked as 

follows:

Plaintiff’s side additional documents:

i. Sale agreement dated 20.10.2008 as Ex.A3, 

ii. Affidavit filed by the defendant in I.A.No.44 of 2013 in O.S.No.34 
of 2009 as Ex.A4

iii. Encumbrance certificate as Ex.A5

Defendant’s side documents:

i. Certified copy of plaint filed in O.S.No.33 of 2013 on the file of 
Additional  District  Court,  Periyakulam  (this  suit  is  filed  by  the 
plaintiff herein for specific performance) as Ex.B1

ii. Certified copy of written statement filed in O.S.No.33 of 2013 as 
Ex.B2

iii. Certified copy of plaint filed in O.S.No.40 of 2015 (this suit is 
filed by the defendants herein for bare injunction) as Ex.B3

iv. Certified copy of written statement filed in O.S.No.40 of 2015 as 
Ex.B4

11.  The  plaintiff  submitted  that  he  had  given  loan  for  Rs.2,00,000/-  on 

8/29https://www.mhc.tn.gov.in/judis



A.S.(MD)No.112 of 2022

13.09.2006 and had executed registered mortgage deed dated 13.09.2006 for the 

same and this fact is admitted by the defendants also. Therefore, the same is not in 

dispute between the parties. 

12. However, the contention of the plaintiff is that on the same date i.e. on 

13.09.2006 he had paid Rs.4,40,000/- for which 1st promissory note was executed. 

On the next date i.e. on 14.09.2006 another payment of Rs.4,40,000/- was paid for 

which 2nd promissory note was executed. However, initially the defendants deny 

the very execution of the alleged promissory note, but had stated in the I.A.No.44 

of 2013 that they deny the alleged execution of the promissory note as a simple 

money transaction and also denied the same was executed for the alleged rate of 

interest. The contention of the defendant is that the said amount of Rs.8,80,000/- 

was paid based on the “varthamana letter” for the “othi” transaction. In the said 

varthamana  letter  it  was  agreed  that  for  the  interest  to  the  total  amount  of 

10,80,000/-,  the  plaintiff  was  permitted  to  pluck  the  coconuts  from  the  suit 

property for the period of three years. Further it was agreed that the possession of 

the suit property shall be handed over to the plaintiff for the said period of three 

years and the plaintiff shall protect and maintain the property, also carry on the 

repair works of the irrigation pipelines etc. After the period of three years i.e. on 

13.09.2009, the defendants are liable to pay Rs.10,80,000/- and on receipt of the 
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same  the  plaintiff  shall  hand  over  the  possession  of  the  land  along  with  the 

original  mortgage  deed,  promissory  notes  and  the  varthamana  letter  to  the 

defendants.  From the  date  of  varthamana  letter  dated  13.09.2006  neither  the 

defendant is not liable to pay any interest for the mortgage loan and promissory 

note  amount  nor  the  plaintiff  is  not  liable  to  pay any lease  amount,  since  the 

plaintiff  is  entitled  to  the  produce  of  coconuts  in  lieu  of  interest  to  the  said 

amount. And both the parties are having a copy of the ‘othi varthanama letter’. 

The contents stated in the said othi varthanam letter was extracted in I.A.No.44 of 

2013 in O.S.No.34 of 2009 marked herein as Ex.A4. and the said contents are 

extracted hereunder: 

“,e;j tu;j;jkhd xg;ge;jj;jpy; ghuh 2-y;

 “ek;kpy;  2-tJ  ghu;l;b  ek;kpy;  1-tJ  ghu;l;bf;F  13.9.2006 

rpd;dkD}u;  v];.Mu;.X.3102/2006  ek;guhf  &gha;  2>00>000/- 

yl;rj;jpw;f;F  <L  fld;  njhiff;Fk;  ehsJ  Njjp  &gha; 

8>80>000/-  (vl;L  yl;rj;jp  vd;gjhapuj;jpw;)-f;F  vOjp 

nfhLj;jpUf;fpw  gpuhk;Nrhup  Nehl;Lj;  njhiff;Fk;>  Mf  2-tJ 

ghu;l;bahy;> 1-tJ ghu;l;bf;F nry;y Ntz;ba njhif nkhj;jf; 

fld; njhif &gha; 10>80>000-00 (gj;Jyl;rj;jp vz;gjhapuk;)-f;F 

Vw;g;gl;l  tl;b  njhiff;fhf  ek;kpy;  2-tJ  ghu;l;bf;F 

ghj;jpakhd  mbapy;  fz;l  njd;de;  Njhg;G  tifawhf;fis 

ek;kpy; 1-tJ ghu;l;b RthjPdj;jpw;f;F ,d;W Kjy; tU\k; 3 

%d;Wf;F tpl;bUg;gjhy;> ,d;W Kjy; ek;kpy; 1-tJ ghu;l;b i\ 

3 %d;W tUl tha;jhfhyk; tiu> i\ njd;dkuq;fspypUe;J 

10/29https://www.mhc.tn.gov.in/judis



A.S.(MD)No.112 of 2022

tuf;$ba  Nky;  kfR+y;fis  mDgtpj;Jf;  nfhz;L  tu 

Ntz;baJ>  Nkw;gb  njd;de;Njhg;G  tifawhf;fSf;Fz;lhd 

fhty;  nghWg;G>  jz;zPu;  gha;r;Rjy;>  Nghd;w  midj;J 

kuhkj;Jf;fisAk;>  ek;kpy;  1-tJ  ghu;l;bNa  nra;J  nfhs;s 

Ntz;baJ. tha;jh KbT Njjpahd 2009-k;  tUrk;  nrg;lk;gu; 

khjk; 13-k; Njjp ek;kpy; 1-tJ ghu;l;b njd;de; Njhg;gpy; cs; 

FYq;Fk;  fha;fis  kl;Lk;  ntl;bf;  nfhz;Lk;  i\  2-tJ 

ghu;l;bahy; 1-tJ ghu;l;bf;F nrYj;jg;gLk; mry; njhif &gha; 

10>80>000-00  (gj;J  yl;rj;jp  vd;gjhapuj;ij  kl;Lk;)  ngw;Wf; 

nfhz;L  1-tJ  ghu;l;b  2-tJ  ghu;l;bf;F  i\  mry;  <L 

j];jhNti[Ak;  GNuhNehl;ilAk;  gpuhk;Nrup 

Nehl;Lf;fisAk;  ,e;j  xj;jptu;j;jkhd  nyl;liuAk;  thg]; 

nra;J  nfhLj;J  tpLtJld;  mbapy;  fz;l  njd;de;  Njhg;G 

tifawhf;fis  2-tJ  ghu;l;baplk;  xg;gilj;J  tpl 

Ntz;banjd;Wk;>  ,d;W  Kjy;  Nkw;gb  mry;  <L  kw;Wk; 

gpuhk;Nrup  Nehl;Lj;  njhiff;F  tl;bapy;iy vd;Wk;  mbapy; 

fz;l  njd;de;Njhg;G  tifawhf;fSf;F 

Fj;jif ,y;iynad;Wk;> ehk; ,U ghu;l;bfSk; rk;kjpj;J ,e;j 

xj;jp  tHj;jkhd nyl;lH  vOjp  MSf;F xU gpujp  itj;Jf; 

nfhz;Nlhk; vd;W xg;ge;jk; nra;J nfhz;lhu;fs;."

13. The defendants further stated that the said othi contract was in existence 

until 13.09.2009, but in the meantime the plaintiff had falsely created the alleged 

sale agreement dated 20.10.2008 as if the same was entered between the parties, 

which is marked herein as Ex.A3. As per the contents in the sale agreement, it is 
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stated  that  the  defendants  had  agreed  to  sell  the  property  and  the  sale 

consideration  was  fixed  as  Rs.25,20,000/-  and  an  advance  amount  of  Rs.

2,00,000/-  was  paid  to  the  defendants.  Further  the  earlier  loan  amount  of  Rs.

11,31,000/- (Rs.2,00,000/- + Rs.9,31,000/-) paid on 13.09.2006 based on the said 

varthamana letter was also considered as advance amount paid to the defendants. 

Hence totally Rs.13,31,000/- was paid to the defendants and the balance amount 

of Rs.11,80,000/- was payable to the defendants as per the sale agreement. The 

contents  of  the  said  sale  agreement  marked  herein  as  Ex.A3  are  extracted 

hereunder: 

“fpiua mf;hpnkz;l; &gha; 25>20>000/-

2008-Mk;  tUlk;  mf;NlhgH  khjk;  20-k;  Njjpf;F  rhpahd 

jkpo; ]Htjhhp Mz;L Ig;grp khjk; 4-k; Njjp Njdp khtl;lk>; 

cj;jkghisak;  jhYfh>  fk;gk;  efH>  thHL 15>  ehl;lhz;ik 

ehuhazrhkp Mrhhp njUtpy; NlhH ek;gH 36/4-y; ek;gH cs;s 

kidapy;  trpf;Fk;  S.mfkJ  mtHfs;  FkhuHfs;  1)  A.uh[h 

KfkJ 2) A.md;rhhp MfpatHfs; 1-tJ eguhfTk;>

Nkw;gb khtl;lk;> cj;jkghisak; jhYfh> fk;gk; lTd; thNtH 

gs;sp thry; 1-tJ njUtpy; fjT vz;:3/15 cs;s kidapy; 

trpf;Fk;  Nyl;  lhf;lH  v];.mg;Jy;  u`;khd;  mtHfs;  kidtp 

Rfthrk;  1)  rk;rpah  Ngfk;  2)  A.KfkJ  Gnuh];fhd; 

MfpatHfs; 2-tJ eguhfTk; ,Ue;J vOjpf; nfhz;l nrhj;J 

fpiua mf;hpnkz;l;. 
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vq;fspd;  fztUk;>  2-tJ  egupy;  fz;l  A.  rk;rpah  Ngfk; 

fztUk;>  A.KfkJ Gnuh];fhd;  mtupd;  je;ijAkhfpa  Nyl; 

`h[p  lhf;lu;  S.mg;Jy;  u`;khd;  RauP[pjkha;  rp.uhzp 

mtu;fsplk;  03.09.1980  Njjp  rpd;dkD}u;  S.R.O.  ek;gu;  1.750.1 

Kjy;  5 tiu 2037/1980 ek;guhf fpiuak;  ngw;W Nkw;gbahu; 

fhyk; nrd;wgpd; thupRg;gb vq;fSf;Fg; ghj;jpag;gl;L vq;fspd; 

nrhe;j  RthjPdj;jpy;  mDgtpj;J  tUfpw  mbapy;  fz;l 

njd;de;Njhg;G tifawhf;fis 2-tJ eguhfpa ehq;fs;> 1-tJ 

eguhfpa  jhq;fSf;F  &gha;  25>20>000/-  &gha;  ,Ugj;ije;J 

yl;rj;jp  ,Ugjhapuj;jpw;F)  Rj;jf;fpiuak;  nra;J  nfhLg;gjhf 

Ngrp  vd;  FLk;g  mgptpUj;jp  nryTf;fhfTk;>  vd;  rpy;yiu 

fld;fis jPu;g;gjw;fhfTk;> ,d;W ml;thd;]hf &gha; 2>00>000/- 

(&gha;  ,uz;L  yl;rk;)  ngw;Wf;  nfhz;Lk;>  Vw;fdNt  1-tJ 

eguplk; 13.09.2006 -k; Njjpapy; <Lfld; gj;jpuk; tifapy; cs;s 

&gha;  11>31>000/-(gjpNdhUyl;rj;jp  Kg;gj;jp  Xuhapuk;)   Mf 

nkhj;jk; &gha; 13>31>000/- (gjp%d;W yl;rj;jp Kg;gj;jp Xuhapuk;) 

Nghf  ghf;fp  11>89>000/- -j;ij  (&gha;  gj;J  yl;rj;jp 

vOgj;njhz;gjhapuk;) ,d;W Kjy; tUl tha;jhf;Fs; nfhLj;J 

1-tJ  egu;fs;  jd;  nrhe;j  nrytpy;  fpiua  gj;jpuk;  thq;fp 

vOjp gjpe;J thqpf nfhs;sNtz;baJ vd;Wk;> 2-tJ egHfSk; 

fpiua  ghf;fp  njhifia  ngw;Wf;nfhz;L  fpiua  gj;jpuk; 

gjpe;J  nfhLj;Jtpl  Ntz;baJ  vd;Wk;>  NkNy  Fwpg;gpl;l 

fhyj;jpw;f;Fs;  1-tJ  egu;fs;  ghf;fp  11>89>000/-j;ij 

(gjpNdhu;yl;rj;jp vz;gj;jp xd;gjhapuk;) nfhLj;J jd; nrytpy; 

gj;jpuk; vOjpthq;f jtwpdhy; ,e;j ml;thd;]; njhif &gha; 

2>00>000/-  (&gha;  ,uz;L  yl;rk;)-j;ij  ,oe;JtplNtz;baJ 
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vd;Wk;>  ,jpy;  2-tJ egu;fs;  gj;jpuk;  gjpT  nra;a  kWf;Fk; 

gl;rj;jpy;  rl;lg;gb  ePjpkd;wk;  %yk;  gjpT  nra;J 

nfhs;sNtz;baJ vd;Wk;> nrhj;jpy; tpy;yq;fk; VJk; ,Ue;jhy; 

2-tJ egu; jd; nrhe;j nrytpy; jPu;j;Jf; nfhLf;f Ntz;baJ 

vd;Wk;  ,Ujug;gpdUk;  KOkdJld;  rk;kjpj;J  ,e;j  fpiua 

xg;ge;jk;  nra;J  nfhz;L  MSf;nfhU  gpujp  vOjp 

itj;Jf;nfhz;Nlhk;. 

nrhj;J tpguk; 

ngupaFsk;  b>  rpd;dkD}u;  rg;b.  Fr;rD}u;  fpuhkGyj;jpy; 

fl;Lg;gl;l  njd;de;Njhg;G  tifawhf;fSf;F  ehd;F  khy; 

(fpof;F) cyfehjd; gps;is tifawh epyk;:  (njw;F) Xil: 

(Nkw;F)  rp.Kj;Jr;rhkpgps;is  Njhl;lKk;  tz;bg;ghijAk;: 

(tlf;F) Kj;Jr;rhkpgps;is nry;iyahgps;is ,tu;fs; Gd;nra;: 

,k;khypy; 201 ek;gu; gl;lh> ru;Nt 267/1 ek;gupy; 4 Vf;fu;> 22 

nrz;L (ehd;F Vf;fu;>  22 nrz;L) msTs;s epyKk;> Nkw;gb 

epyj;jpy; fl;Lg;gl;l midj;J njd;id kuq;fSk;> mjd; kfR

+y;>  epyj;jpd;  fpzW>  v];.rp.-99  ek;gu;  kpd;  ,izg;Gk;  5.H.P 

Nkhl;lhu; gk;Gnrl; tifawhTk; kw;Wk; Nkw;gb epyj;jpw;f;Fupa 

khKy;  eilghij  ghj;jpaKk;  Nru;jJ  ru;tKk;  fpiua 

mf;upnkz;l;.”

14.  The defendants  had relied on the contents  of  the plaint  filed by the 

plaintiff  herein in another  suit  in O.S.No.33 of  2013 marked herein as  Ex.B1, 

wherein  the  plaintiff  herein  had  categorically  admitted  that  the  unregistered 

mortgage document was executed for Rs.9,31,000/- and also stated that in lieu of 
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interest  the  plaintiff  was  permitted  to  pluck  the  coconuts  and  the  relevant 

paragraphs are extracted hereunder:

“tof;Fiur;  nrhj;J  1>2  vjpHthjpfSf;F  kl;Lk; 

ghj;jpag;gl;ljhfTk;>  3  Kjy;  7  vjpHthjpfs;  nrhj;J 

chpikia  tha;fwhyhf  1>  2  vjpHthjpfSf;F  tha;fwhy; 

ghfkhf nfhLj;J tpl;ljhfTk; nrhy;yp thjpfis ek;g itj;J 

13.09.2006 Njjpapy; gjpT <L fld; gj;jpug;gb &.2>00>000/-I 1-k; 

thjpaplk; ngw;Wf; nfhz;Lk;> thjpfsplk; ntz;zpiy <L fld; 

gj;jpuk; (gjptpy;yhjJ) vOjp nfhLj;J &.9>31>000/- -Kk; ngw;Wf; 

nfhz;L  1>  2  vjpHthjpfs;  ngw;Wf;  nfhz;l  Nkw;gb 

fld;fSf;F  nrYj;j  Ntz;ba  tl;bf;F  epfuhf  tof;Fiu 

nrhj;jpy;  tUk;  njd;id kf#iy kl;Lk;  thjpfs;  mile;J 

nfhs;s  tha;fwhyhf  Ngrp  mjd;gb  njhlHe;J  tof;Fiur; 

nrhj;jpy; tUk; njd;id kf#iy thjpfs; ,UtUk; njhlHe;J 

mDgtpj;J tUfpwhHfs;. 

1>  2  vjpHthjpfs;  tof;Fiu  nrhj;ij  tpw;gid  nra;Jtpl 

tpUk;gpdhHfs;. mjw;F thjpfs; ,UtUk; tof;Fiur; nrhj;ij 

fpiuak;  ngw;Wf;  nfhs;s  rk;kjk;  njhptpj;jhHfs;.  mjd;gb 

thjpfs;  1-tJ ghHl;bahf ,Ue;Jk;>  1>  2 vjpHthjpfs;  2-tJ 

ghHl;bahf ,Ue;Jk; tof;Fiur; nrhj;ijg; nghWj;J 20.10.2008 

Njjp  xU  fpiua  xg;ge;jk;  Vw;gLj;jp  nfhz;lhHfs;.  fpiua 

xg;ge;jg;gb tof;Fiu nrhj;ij &.25>20>000/-f;F (,Ugj;ije;J 

yl;rj;J ,Ugjhapuk;) 1> 2 vjpHthjpfsplkpUe;J fpiuak; ngw;W 

nfhs;s  thjpfs;  xg;Gf;  nfhz;lhHfs;.  mjd;gb  Vw;fdNt 

13.09.2006  Njjpapy;  1>2  vjpHthjpfs;>  thjpfsplk;  ngw;Wf; 
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nfhz;l  gjpT  <L  fld;  &.2>00>000/-k;  kw;Wk;  gjptpy;yhj 

ntz;zpiy  gjpT  <L  fld;  &.9>31>000/-  Mf  nkhj;jk;  &.

11>31>000/-  kl;Lk;  nkhj;j  fpiuaj;  njhifapy;  tuT  itj;J 

nfhs;s thjpfSk;> 1> 2 vjpHthjpfSk;  rk;kjpj;Jf; nfhz;L 

mjd;gb  fpiua  Jiff;fhf  xg;ge;jj;jpy;  tuT  itj;Jf; 

nfhs;s  rk;kjpf;fg;gl;L  tuT  itf;fg;gl;lJ.  ntd;dpiy  <L 

fld;  gj;jpuk;  kl;Lk;  fpiua  xg;ge;jj;jpy;  tuT  itj;jJk; 

mjid 1> 2 vjpHthjpfs; trk; jpUk;g xg;gilf;fg;gl;L tpl;lJ. 

fpiua xg;ge;jj;ij CH[pjk;  nra;tjw;F 20.10.2008  Njjpapy; 

ml;thd;rhf thjpfs; nrYj;jpa &.2>00>000/-Ak; (,uz;L yl;rk;) 

1>  2  vjpHthjpfs;  ngw;W  nfhz;lhHfs;.  fpiua  xg;ge;jg;gb 

ghf;fp &.11>89>000/- kl;Lk; 1> 2 vjpHthjpfsplk; thjpfs; 1 tUl 

fhyj;Jf;Fs; nrYj;jp fpiuag; gj;jpuk; vOjp thq;fp nfhs;s 

Ntz;Lk; vdTk; fpiua xg;ge;jj;jpy;  xg;Gf; nfhz;Ls;shHfs;. 

njhlHe;J tof;Fiu nrhj;J  13.09.2006  Njjp  Kjy;  thjpfs; 

trk; ,Ue;J tUtij njhlHe;J fpiua xg;ge;jk; KbAk; tiu 

thjpfNs  njhlHe;J  RthjPdj;jpy;  itj;J  nfhs;s 

tha;nkhopahf  1>  2  vjpHthjpfs;  xg;G  nfhz;lhHfs;. 

mjd;gb  ,Jtiu  tof;Fiur;  nrhj;jpy;  thjpfspd; 

mDgtj;Jf;F  1>  2  vjpHthjpfs;  ahnjhU  ,ilQ;ry;fSk; 

nra;jJ fpilahJ. thjpfSk; tof;Fiur; nrhj;ij njhlHe;J 

vt;tpj  Ml;NrgidAk;  ,d;wp  RthjPdj;jpy;  itj;J  njd;id 

kf#iy mDgtpj;J tUfpwhHfs;. 

1-k; vjpHthjp cly;epiy rTfhpak; ,y;yhky; kUj;Jtkidapy; 

rpfpr;irapy;  ,Ue;J  te;jhH.  mjdhy;  mtUila  kUj;Jt 

nryTf;F  gzk;  Njitg;gl;lJ.  1-k;  vjpHthjpf;F  gtH 
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Vn[z;lhf nray;gl;L tUk; Nf.mg;Jy; `kPJ mtHfSk;> 2-k; 

vjpHthjpAk;  thjpfis re;jpj;J fpiua xg;ge;jj;jpy;  nrYj;j 

Ntz;ba  ghf;fp  fpiua  Jifapy;  &.1>00>000/-  kl;Lk; 

nrYj;JkhW Nfl;lhHfs;. mjd;gb 30.03.2009-k; Njjpapy; fk;gk; 

cj;jkGuk; A+dpad; Ngq;f; Mg; ,e;jpah fpis fhNrhiy vz;: 

090333-d;gb  &.50>000/-Kk;>  nuhf;fkhf  &.50>000/-Kk;  Mf 

nkhj;jk;  &.1>00>000/--k;  nrYj;jpaij  ngw;Wf;  nfhz;L  2-k; 

vjpHthjp 30.03.2009 Njjp xU urPJ vOjp nfhLj;Js;shH. 

thjpfs;  ghf;fp  fpiua  njhifia  jahuhf  itj;Jf; 

nfhz;L 1> 2 vjpHthjpfsplk; nrYj;jpa fpiua gj;jpuk; vOjp 

thq;fp  nfhs;s  jahuhf  ,Ug;gij  1>  2  vjpHthjpfsplk; 

njhptpj;jdH.  1-k;  vjpHthjpapd;  %d;W  kf;fs; 

ntspehl;by;  ,Ug;gjhy;  mtHfs;  te;jJk;  thjpfs;  NfhUk; 

ehspy;  fpiua  ghf;fp  njhifia  ngw;Wf;  nfhz;L  fpiuag; 

gj;jpuk;  Kbj;J  nfhLf;f  jahuhf  cs;sjhf  $wp  mjid 

cWjpg;  gLj;Jtjw;F 20.07.2009  Njjp  1-k;  vjpHthjpapd;  gtH 

Vn[z;l;Lk;> 2-k; vjpHthjpAk;> xU fhy ePl;bg;G cld;gbf;if 

vOjp  nfhLj;Js;shHfs;.  mjdhy;  thjpfSk;  nghWikAld; 

ghf;fp fpiuaj; njhifAld; jahuhf itj;Jf; nfhz;L fpiuak; 

ngw;Wf;  nfhs;s  njhlHe;J  jahH  epiyapy;  ,Ue;J 

te;jhHfs;.  ,jw;fpilapy;  1-k;  thjpf;F 1>  2 vjpHthjpf;F ju 

Ntz;ba  jdpg;gl;l  GnuhNehl;L  fld;fSf;Fz;lhd 

fhytiuaiw KbAk; jUthapy; 1> 2 vjpHthjpfs; Gjg;gpj;Jf; 

nfhLf;f fhyjhkjk; nra;J te;j fhuzj;jhy; NtW topapd;wp 

1-k;  thjp  r%fk;  ePjpkd;wj;jpy;  X.v];.vz;:34/2009  tof;if 

jhf;fy;  nra;jhH.  mJTk;  epYitapy;  ,Ue;J  tUfpwJ.  1-k; 
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thjpf;F 1> 2 vjpHthjpfs; ju Ntz;ba jdpg;gl;l GNuhNehl;L 

fld;fis  t#ypf;f  tof;F  jhf;fy;  nra;jij  tpNuhjk; 

nfhz;l 1>2 vjpHthjpfs;  jw;NghJ fpiua xg;ge;jg;gb elf;f 

Kd;tu kWf;fpwhHfs;. mjdhy; thjpfs; fpiuag; gj;jpuk; vOjp 

ngWtjw;F  1>  2  vjpHthjpfSf;F  06.07.2013-k;  Njjp  xU 

mwptpg;G mDg;gpdhHfs;.”

15.  From the  othi  varthamana  letter  extracted  in  Ex.A4  affidavit,  it  is 

evident that the said promissory note was executed for the security purpose alone 

and there is no separate money transaction as alleged by the plaintiff. The contract 

and the transaction between that the parties are othi only, wherein the plaintiff had 

paid Rs.2,00,000/- and Rs.8,80,000/- on 13.09.2006 and 14.09.2006 for which the 

possession  of  suit  land was  handed over  to  the plaintiff  and the  plaintiff  was 

permitted to pluck the coconuts for three years in lieu of the interest. Hence, this 

Court is of the considered opinion that the plaintiff had not come out with clean 

hands and had not stated the entire transaction between the parties in the plaint. 

16. A feeble attempt was made by the Learned Counsel appearing for the 

plaintiff  to  drive  a  point  that  the  promissory  note  was  executed  entirely  on 

different transaction. The same cannot be true, since even as per the plaintiff the 

plaintiff had paid Rs.2,00,000/- on 13.09.2006 and mortgage was executed. Then 
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Rs.8,80,000/-  (Rs.4,40,000/-  +  Rs.4,40,000/-)  was  paid  on  13.09.2006  and  on 

14.09.2005 based on Othi Varthamana Letter (however the plaintiff is claiming 

Rs.9,31,000/- by adding interest to the aforesaid two amounts), then Rs.2,00,000/- 

was paid on the date of sale agreement i.e. on 20.10.2008, then Rs.1,00,000/- was 

paid  on  30.03.2009  (Rs.50,000/-  cheque  and  Rs.50,000/-  cash)  for  medical 

expenses  of  the  1st defendant  totally  13,80,000/-  paid.  Even  according  to  the 

plaintiff as per the plaint filed in O.S.No.33 of 2014 (this is another suit filed by 

plaintiff for specific performance), based on the aforesaid payments the balance 

Rs.10,89,000/- is payable by the plaintiff to conclude the sale. If the plaintiff’s 

claim that the promissory note transaction is separate and different transaction is 

accepted, then the plaintiff would have claimed and stated that he had paid almost 

the entire amount as per the sale agreement if the promissory note amount is taken 

for the balance sale consideration. And only meager amount of Rs.2,09,000/- is 

payable. But the plaintiff had claimed in O.S.No.33 of 2014 that the balance of 

Rs.10,89,000-  is  payable  by  the  plaintiff  to  complete  the  sale.  From this  it  is 

evident that the promissory note amount is not a separate transaction. The point 

can be analyzed in another angle. If the plaintiff’s claim is allowed based on the 

promissory note along with interest, then permission to take the coconut produce 

from the  land  in  lieu  of  the  interest  would  become unjust  enrichment  by  the 

plaintiff. Infact the plaintiff had admitted in the O.S.No.33 of 2014 that the suit 
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property is still in the possession of the plaintiff and in such case the plaintiff is 

still taking the coconut produce from the land (but on a later date the defendant 

through an  injunction  order  had taken possession of  the land).  Therefore,  this 

Court is of the considered opinion that the transaction between the parties is Othi 

and the claim of the plaintiff that the promissory note is separate and independent 

transaction is false. 

17. In the affidavit filed in I.A.No.44 of 2013, the defendant had narrated 

the  sequences  of  events  and  the  change in  the  terms of  contract  between  the 

parties. And had stated that the promissory note was executed by the defendants 

only for the purpose of security. The Trial Court had taken the part of the affidavit 

and had held since the defendants had admitted the execution of the promissory 

note, hence suit promissory note is true and the defendants are liable to pay the 

amount.  But  the  Trial  Court  failed  to  consider  the  complex  contract  and  the 

complexity of the terms of the contract between the parties. If the complexity of 

terms of  contract  is  taken into account,  then it  would be evident  that  the suit 

promissory note was executed for security purpose only and the true transaction is 

Othi. 

18. Further when the promissory note was dealt  in the “othi  varthamana 
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letter’ and the parties have agreed that  the said amount of Rs.8,80,000/- along 

with Rs.2,00,000/- shall be loan amount, for which interest is not payable by the 

defendant and lease amount is not payable by the plaintiff and in lieu of interest 

the  plaintiff  is  granted  possession  and to  take  the  coconut  produce.  From the 

above terms of contract, it is evident that the promissory note has merged with the 

contract in “Othi Varthamana Letter”. In other words, the promissory note cannot 

stand independently, when the terms of contract in “Othi Varthaman Letter” states 

that “after repayment of the loan of Rs.10,80,000/- the plaintiff should hand over 

the  loan  documents,  promissory notes  and othi  varathamana letter”.  Infact  the 

promissory note had merged with the othi varathamana letter and new terms of 

contract is in othi varathamana letter, hence the othi varathamana letter alone will 

prevail. The above proposition is supported under Section 62 of Indian Contract 

Act,1872  wherein  the  provision  states  the  contract  between  the  parties  is 

substituted by new terms of contract, then the old contract becomes inexecutable. 

The said provision is culled out hereunder: 

“S.  62.  Effect  of  novation,  rescission  and alteration  of  contract.–If  the  

parties to a contract agree to substitute a new contract for it, or to rescind  

or alter it, the original contract need not be performed.”

Hence, the promissory note was old contract, which is substituted by new contract 
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under “Othi Varthamana Letter” and the old contract under promissory note need 

not be performed and it becomes inexecutable. 

19.  Further,  the  said  “Othi  Varthamana  Letter”  was  substituted  by  sale 

agreement, hence the old “Othi Varthamana Letter” becomes inexecutable. If that 

is  so  under  section  62  the  plaintiff  cannot  rely  on  the  old  contract  under 

promissory note and / or the ‘Othi Varthanmana Letter” and seek any relief, since 

the  contract  between  parties  had  changed  from  promissory  note  to  “Othi 

Varthamana Letter”, then again it is changed to Sale Agreement. Now only the 

Sale Agreement alone would prevail. 

20.  Based  on  the  discussions  the  first  point  of  consideration  whether 

plaintiff had proved the execution of the said promissory notes for the alleged 

transaction,  is  answered  that  the  promissory  note  was  executed  for  security 

purpose alone and the real  transaction between the parties  is  Othi  transaction. 

Also, the suit promissory notes are not executed as independent money transaction 

and hence the suit filed as such cannot be entertained since the same is hit under 

section 62 of Indian Contract Act. As far as the second point for consideration that 

whether  the  contract  between  the  parties  was  modified  subsequently,  in  such 

circumstances, whether the plaintiff is entitled to the relief of recovery of money 
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based on the said promissory note is concerned this Court is of the considered 

opinion that the suit promissory note was old contract, which is substituted by 

new  contract  under  “Othi  Varthamana  Letter”  and  the  old  contract  under 

promissory note becomes inexecutable. Further the said “Othi Varthamana Letter” 

was  substituted  by  sale  agreement,  hence  the  old  “Othi  Varthamana  Letter” 

becomes inexecutable. Hence under section 62 the plaintiff cannot rely on the old 

contract under promissory note and / or the ‘Othi Varthanmana Letter” and seek 

any relief, since the contract between parties had changed from promissory note to 

“Othi Varthamana Letter”, then again it is changed to Sale Agreement and now 

only the Sale Agreement alone would prevail. Already the plaintiff had filed suit 

in O.S.No.33 of 2013 for specific performance and the suit ought to be contested 

as per law. 

21. However it is stated that the said suit was left for dismiss for default and 

now petition had been filed to restore the same. But it was brought to the notice of 

this Court that the said suit is filed on 17.07.2013 and the sale agreement is on 

20.10.2008, then the suit ought to have been filed on or before 19.10.2011, then 

the suit which is filed on 17.07.2013 is barred by limitation. Even it is agreed that 

the parties had entered into extension of sale agreement dated 20.07.2009, which 

the defendants deny, then also the suit is barred by limitation since the suit ought 
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to have been filed on or before 19.07.2012, but the suit was filed on 17.07.2013, 

hence the suit is barred by limitation. 

22.  Infact  the  plaintiff  is  aware  of  the  limitation  period  for  both  the 

promissory note and sale agreement, which is evident from the averments stated in 

suit  filed  for  specific  performance.  And  the  relevant  paragraph  is  culled  out 

hereunder: 

“thjpfs;  ghf;fp  fpiua  njhifia  jahuhf  itj;Jf; 

nfhz;L 1> 2 vjpHthjpfsplk; nrYj;jpa fpiua gj;jpuk; vOjp 

thq;fp  nfhs;s  jahuhf  ,Ug;gij  1>  2  vjpHthjpfsplk; 

njhptpj;jdH.  1-k;  vjpHthjpapd;  %d;W  kf;fs; 

ntspehl;by;  ,Ug;gjhy;  mtHfs;  te;jJk;  thjpfs;  NfhUk; 

ehspy;  fpiua  ghf;fp  njhifia  ngw;Wf;  nfhz;L  fpiuag; 

gj;jpuk;  Kbj;J  nfhLf;f  jahuhf  cs;sjhf  $wp  mjid 

cWjpg;  gLj;Jtjw;F 20.07.2009  Njjp  1-k;  vjpHthjpapd;  gtH 

Vn[z;l;Lk;> 2-k; vjpHthjpAk;> xU fhy ePl;bg;G cld;gbf;if 

vOjp  nfhLj;Js;shHfs;.  mjdhy;  thjpfSk;  nghWikAld; 

ghf;fp fpiuaj; njhifAld; jahuhf itj;Jf; nfhz;L fpiuak; 

ngw;Wf;  nfhs;s  njhlHe;J  jahH  epiyapy;  ,Ue;J 

te;jhHfs;.  ,jw;fpilapy;  1-k;  thjpf;F 1>  2 vjpHthjpf;F ju 

Ntz;ba  jdpg;gl;l  GnuhNehl;L  fld;fSf;Fz;lhd 

fhytiuaiw KbAk; jUthapy; 1> 2 vjpHthjpfs; Gjg;gpj;Jf; 

nfhLf;f fhyjhkjk; nra;J te;j fhuzj;jhy; NtW topapd;wp 

1-k;  thjp  r%fk;  ePjpkd;wj;jpy;  X.v];.vz;:34/2009  tof;if 

jhf;fy;  nra;jhH.  mJTk;  epYitapy;  ,Ue;J  tUfpwJ.  1-k; 
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thjpf;F 1> 2 vjpHthjpfs; ju Ntz;ba jdpg;gl;l GNuhNehl;L 

fld;fis  t#ypf;f  tof;F  jhf;fy;  nra;jij  tpNuhjk; 

nfhz;l 1>2 vjpHthjpfs;  jw;NghJ fpiua xg;ge;jg;gb elf;f 

Kd;tu kWf;fpwhHfs;. mjdhy; thjpfs; fpiuag; gj;jpuk; vOjp 

ngWtjw;F  1>  2  vjpHthjpfSf;F  06.07.2013-k;  Njjp  xU 

mwptpg;G mDg;gpdhHfs;.”

From the  above  it  is  evident  that  the  defendants  were  forced  to  execute  sale 

agreement, hence when the time had come for extension of period, the defendants 

had had refused to execute any extension agreement. According to defendants the 

alleged extension agreement dated 20.07.2009 itself is false and created. When the 

defendants  failed to  execute  extension of  time of  sale  agreement,  left  with no 

option the plaintiff  had filed the suit  to recover money under promissory note. 

Hence the aforesaid facts would indicate either the plaintiff is entitled to the loan 

amount or to the relief of specific performance. Since the limitation period is over 

as stated supra, then the plaintiff is entitled to only return of loan amount. 

23.  Now comes the interest  portion for  the said  loan transaction.  In  the 

written statement filed by the defendant in O.S.No.40 of 2015 (in this suit  the 

plaintiff herein is the defendant in the said suit) had specifically pleaded that the 

for the said loan transaction plaintiff is not liable to pay any lease amount and the 
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defendant is not liable to pay any interest for the said loan transaction, in lieu of 

the same the plaintiffs are entitled to pluck the cultivated coconuts in the suit 

property. Further, the plaintiff had also stated that he and his brother Ansari are in 

possession of the suit  land for  the loan,  the possession was handed over from 

13.09.2006  and  in  lieu  of  the  interest,  the  plaintiff  was  permitted  to  take  the 

agricultural  produce.  (However,  subsequently  the  possession  is  with  the 

defendants  based  on  an  injunction  order).  But  the  Learned  Counsel  for  the 

plaintiff  submitted  that  the  agricultural  produce  yielding  was  not  profitable. 

Further  the defendants had agreed to  sell  the property, hence the plaintiff  was 

under the impression that the land would balance the profits. After hearing the 

arguments  regarding  interest,  this  Court  is  of  the  considered  opinion  that  the 

plaintiff  is  entitled  to  interest  for  the  said  loan  amount  since in  cultivation of 

agricultural  produce  always  ups  and  downs  happens.  Instead  of  calculating 

whether the profits could balance the interest portion, this Court fixes the rate of 

interest as 7.5% per annum. Therefore, the plaintiff is entitled to 7.5% interest for 

the  period  from13.09.2006  the  date  of  loan  till  the  date  of  this  judgment  i.e. 

13.11.2024. Thereafter, the plaintiff is entitled to 6 % interest from 14.11.2024 

until the date of payment. 

24.  In  the  result,  the  appeal  is  disposed  of  with  a  direction  to  the 
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defendants / appellants to pay the loan amount of Rs.10,80,000/- with 7.5% per 

interest per annum for the period from13.09.2006 the date of loan till the date of 

this  judgment  13.11.2024,  thereafter  6%  interest  from 14.11.2024  till  date  of 

actual payment. The said amount shall be paid within a period of three months 

from the date of receipt of the copy of this judgment. On receipt of such payment 

the plaintiff is directed to hand over the suit promissory notes to the defendants, 

cancel  the  mortgage  deed,  cancel  the  varthamana  letter  and  cancel  the  sale 

agreement. The judgment and decree passed in the Judgement and Decree, dated 

13.08.2019, passed in O.S.No.34 of 2009 on the file of the Learned Additional 

District and Sessions Judge, Theni at Periyakulam is modified as stated supra. No 

costs.  The C.M.P.(MD)No.9825 of  2024 and C.M.P.(MD)No.1666 of  2024 are 

allowed and C.M.P.(MD)No.3873 of 2022 is closed. 

              13.11.2024
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A.S.(MD)No.112 of 2022

To

1.The Additional District and Sessions Judge, 
   Theni at Periyakulam.
     

2. The Section Officer,
    Vernacular Records,
    Madurai Bench of Madras High Court,
    Madurai.
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S.SRIMATHY  , J.,  

                  Tmg

 Judgment made in
  

A.S.(MD)No.112 of 2022

              

13.11.2024
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