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THE HONOURABLE MRS.JUSTICE S.SRIMATHY

A.S.(MD)No.112 of 2022
and
C.M.P.(MD)Nos.3873 0f 2022, 1666 and 9825 of 2024

1. A.Samshiya Begam
2.Mohammed Feroz Khan ...Appellants

--Vs--
Raja Mohammed ...Respondent

PRAYER: Appeal Suit filed under Section 96 read with order XLI Rule 1 & 2 of
Civil Procedure Code, 1908, against the Judgement and Decree, dated 13.08.2019,
made in O.S.No.34 of 2009 on the file of the Learned Additional District and
Sessions Judge, Theni at Periyakulam.

For Appellants : Mr.J.Lawrance

For Respondent : Mr.R.Suriyanarayanan
koskosk sk

JUDGMENT

The present First Appeal is filed by defendants against the Judgment and
Decree dated 13.08.2019 passed in O.S.No.34 of 2009 on the file of the

Additional District and Sessions Court, Theni at Periyakulam.
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2. The plaintiff is the respondent herein and the defendants are the
appellants herein. For the sake of convenience, the parties shall be referred as

plaintiff and defendants as per the ranking in the suit.

3. The suit is filed for recovery of money in O.S.No.34 of 2009, and the suit
was allowed as prayed for. Aggrieved over the same, the defendants/appellants

herein have filed the present appeal suit.

4. The brief facts as stated by the plaintiff is that the defendants had
borrowed a sum of Rs.2,00,000/- from the plaintiff for some family expenses on
13.09.2006 and executed registered mortgage deed, dated 13.09.2006, in respect
of their land in Survey No.267/1 admeasuring 4 acres 22 cents, situated at
Kuchanoor Village. On the same date i.e. 13.09.2006 again Rs.4,40,000/- was
given as secured loan by executing promissory note. On the next date i.e. on
14.09.2006 again Rs.4,40,000/- was given as secured loan by executing
promissory note. And the accepted rate of interest is Rs.1/- for Rs.100/- rupees per
month. The above said amount covered under the promissory note was not repaid

and the interest was also not paid. Hence, the suit for recovery of money to the
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tune of Rs.11,95,623.20/- for the two promissory notes with agreed rate of interest

was filed by the plaintiff.

5. The 1* defendant represented by the Power Agent, Abdul Hameed, had
filed written statement wherein it is stated that she is aged about 68 years and
having health issues. The 2™ defendant is the 1* son of the 1* defendant. Apart
from the admitted facts and the other contents stated in the plaint are vehemently
denied as false. The plaintiff had filed as if the 1* defendant had obtained loan
from the plaintiff and the same is false. The 1* defendant is married to one Abdul
Rahman who are blessed with four daughters, namely Sakkeena Parveen, Fathima
Parveen, Sagitha Jawahar and Mathina Munawar and two sons namely,
Mohammed Feroze Khan Noon and Beer Mohammed Jeilani. After the demise of
the 1* defendant’s husband, the 1* defendant and their 6 children are the legal
heirs to the deceased Abdul Rahman. All the legal heirs are entitled to share in the
suit property as per Muslim Law. The 2™ defendant had transferred his share to his
wife and two minor children. The plaintiff had filed a false case against the 1*
defendant. The 1* defendant had not borrowed any money for interest as alleged
by the plaintiff, the claim in the suit is false, hence, the 1* defendant is not liable

to pay any money to the plaintiff. The property shown in the plaint is an
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agricultural land which was purchased by the deceased husband from his own
income, thereafter was in possession and enjoyment by paying kist etc. After his
demise, the 1* defendant and the other legal heirs are depended on the income
derived through the agriculture activities in the said land. The above property is
valued as Rs.15,00,000/-. The 2™ defendant was doing some business, but had
incurred loss and the same is known to the plaintiff. The plaintiff was also well
aware that the property belongs to all legal heirs and also the plaintiff is aware
that the 2™ defendant is not having right over the suit property. Hence, the
plaintiff cannot attach the suit property. The plaintiff has concealed the true facts
and filed the present suit and he is trying to take over the suit property illegally by
stating false facts. The suit property is an agricultural land. The plaintiff in order
to create loss and mental agony had filed the present suit by false averments.
There is no cause of action. The defendant is not liable to pay any amount to the

plaintiff as claimed in the suit. Hence, the defendants prayed to dismiss the suit.

6. The 2™ defendant had filed written statement wherein it is stated that the
plaint is filed with false averments, the plaintiff had filed the suit to unjustly
enrich himself and in order to give unnecessary trouble and expenses the suit is

filed. All the averments and allegations contained in the plaint are denied, if not
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expressly admitted. The 1% defendant is the mother of the 2" defendant and the 1*
defendant is having six children, all six children and the 1* defendant are having
equal share. The 2" defendant’s share was already gifted (Hiba) in the year 2005
to the 2™ defendant’s wife and two minor children as per Muslim Law, hence the
2™ plaintiff is not having any right over the suit property. The 2™ defendant had
incurred huge loss in the business, in such circumstances the plaintift is claiming
that the 2™ defendant is liable to pay, for which the property is attached are all to
give trouble to the 2™ defendant. The 2™ defendant is not liable to pay any amount
as claimed by the plaintiff and the 2™ defendant never borrowed any amount for
interest. The plaintiff had filed false case against the defendants and his family. In
order to usurp the suit property, the present false case is filed. The claim of the
plaintiff that the 2™ defendant ought to pay the amount for which the 2™ defendant
had executed two promissory notes is false and the same is denied. The allegation
the 2™ defendant given promissory note is denied by the 2™ defendant as false.
The plaintiff and the 1* defendant had written a ‘varthamana letter’ on 14.09.2009
regarding the suit property and the 2" defendant had not given any document for
the same. The plaintiff had created the documents fraudulently in order to cheat
the defendants to gain monetary benefit, thereby abuse the Court. The plaintiff had
paid incorrect Court fees, suit is barred by limitation, based on the lies the present

suit is filed in order to grab money from the defendants, the plaintiff had stated
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false facts before the court and hence he is not entitled to any relief and hence

prayed to dismiss the suit.

7. The plaintiff had marked the two promissory notes as Ex.A1 and A2 and
two witness PW1 and PW2 had deposed for plaintiff. The defendants had not
marked any document and 2™ defendant had appeared as witness. The Trial Court
had formulated the following issues:

(i) Whether the defendants borrowed a sum of Rs.4,40,000/- on 04.09.2006

based on the Ex.A1 Promissory Note?

(ii)) Whether the defendants borrowed a sum of Rs.4,40,000/- on

04.09.2006, based on the Ex.A2 Promissory Note?

(iii) Whether the plaintiff is entitled to said amount with the future interest?

8. After hearing the rival claims, the suit was allowed, directing the
defendants to pay Rs.11,95,623.20 paise and 6% interest for the principal amount
of Rs.8,80,000/- as future rate of interest. Aggrieved over the same, the present
Appeal Suit is filed by the defendants before this Court. The defendants /
appellants herein had raised various grounds challenging the impugned

judgement.
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9. The points for consideration in the present Appeal Suit are as follows:

1. Whether plaintiff had proved the execution of the said

promissory notes for the alleged transaction?

il. Whether the contract between the parties was modified
subsequently? In such circumstances whether the
plaintiff is entitled to the relief of recovery of money

based on the said promissory note

iii.  To what other reliefs the parties are entitled to?

10. The plaintiff had filed C.M.P.(MD)No0.9825 of 2024 with the prayer to
accept the additional documents consisting of sale agreement dated 20.10.2008,
affidavit filed by the defendant in the suit in [.A.No.44 of 2013 in O.S.No.34 of
2009 and encumbrance certificate. The defendants had filed C.M.P.(MD)No.1666
of 2024 with the prayer to accept the additional documents consisting of certified
copy of plaint filed in O.S.No0.33 of 2013 on the file of Additional District Court,
Periyakulam (this suit is filed by the plaintiff herein for specific performance),
certified copy of written statement filed in O.S.No.33 of 2013, certified copy of
plaint filed in O.S.No.40 of 2015 (this suit is filed by the defendants herein for

bare injunction) and certified copy of written statement filed in O.S.No.40 of
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2015. The aforesaid documents throw light on the entire transaction between the
parties and the same is necessary and hence, both C.M.P.(MD)No0.9825 of 2024
and C.M.P.(MD)No.1666 of 2024 are allowed and the documents are marked as
follows:

Plaintiff’s side additional documents:

1. Sale agreement dated 20.10.2008 as Ex.A3,

i1. Affidavit filed by the defendant in 1.A.No.44 of 2013 in O.S.No.34
0f 2009 as Ex.A4

111. Encumbrance certificate as Ex.A5

Defendant’s side documents:

1. Certified copy of plaint filed in O.S.No0.33 of 2013 on the file of
Additional District Court, Periyakulam (this suit is filed by the
plaintiff herein for specific performance) as Ex.B1

i1. Certified copy of written statement filed in O.S.No.33 of 2013 as
Ex.B2

i11. Certified copy of plaint filed in O.S.No.40 of 2015 (this suit is
filed by the defendants herein for bare injunction) as Ex.B3

iv. Certified copy of written statement filed in O.S.No.40 of 2015 as
Ex.B4

11. The plaintiff submitted that he had given loan for Rs.2,00,000/- on
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13.09.2006 and had executed registered mortgage deed dated 13.09.2006 for the
same and this fact is admitted by the defendants also. Therefore, the same is not in

dispute between the parties.

12. However, the contention of the plaintiff is that on the same date i.e. on
13.09.2006 he had paid Rs.4,40,000/- for which 1% promissory note was executed.
On the next date i.e. on 14.09.2006 another payment of Rs.4,40,000/- was paid for
which 2™ promissory note was executed. However, initially the defendants deny
the very execution of the alleged promissory note, but had stated in the I.A.No.44
of 2013 that they deny the alleged execution of the promissory note as a simple
money transaction and also denied the same was executed for the alleged rate of
interest. The contention of the defendant is that the said amount of Rs.8,80,000/-
was paid based on the “varthamana letter” for the “othi” transaction. In the said
varthamana letter it was agreed that for the interest to the total amount of
10,80,000/-, the plaintiff was permitted to pluck the coconuts from the suit
property for the period of three years. Further it was agreed that the possession of
the suit property shall be handed over to the plaintiff for the said period of three
years and the plaintiff shall protect and maintain the property, also carry on the
repair works of the irrigation pipelines etc. After the period of three years i.e. on

13.09.2009, the defendants are liable to pay Rs.10,80,000/- and on receipt of the
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same the plaintiff shall hand over the possession of the land along with the
original mortgage deed, promissory notes and the varthamana letter to the
defendants. From the date of varthamana letter dated 13.09.2006 neither the
defendant is not liable to pay any interest for the mortgage loan and promissory
note amount nor the plaintiff is not liable to pay any lease amount, since the
plaintiff is entitled to the produce of coconuts in lieu of interest to the said
amount. And both the parties are having a copy of the ‘othi varthanama letter’.
The contents stated in the said othi varthanam letter was extracted in [.A.No.44 of
2013 in O.S.No.34 of 2009 marked herein as Ex.A4. and the said contents are
extracted hereunder:

“Bbs UTHSTN @UUHSSHS60 LTT 2-60

“BbIl6L  2-6uFH  UTFLlg B  1-eu umTligdh@  13.9.2006
FeAeuosnry  6T6r0.4J.6.3102/2006  BloUyTa  epumul  2,00,000/-

OLFHPBEGH FH ST COHTendHGHWD  HTendl  CHal  apumUl
8,80,000/- (61_(b L FHF) aTeUSHTUITHBHM)-5b G 6110
CaThsHmbam  Ugmo6smfl CrT_(dH OCHTMHIGHWD, Ub 2-0UF
umgliguimen, l-eugl UMl 19h@ OFevev Geuswiigul OCFHTens GIOTHHSH
sLeT OHTemad epumul 10,80,000-00 (UHHI0L F&HS  616mILISTUNTLD)-5 G
ML L eUL_19 CHTNHHHTH BLOLOI6L 2-615)| UTTL 198
UTSHHWIOTET  Sguied Hewil  OFHeienb  CHMIIL  eUENSHUIMITEHSHEM6TT
BOW6L -0 UTILY &SUTHNISHHBHEG R6IIWI  (PH6L QUHOPD 3
APSIIBIGE I IQHLILSHTED, @RTBI (PGH6L BIDWEL 1-auFH LTTLI eneg
3 cpeiipl QUL QUTUISTHTEOD 6D, Mag 6l&Heiaroymiger el [Hhal
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QUTHIIgUI  BoedL  IDBFELBMENT IS HIS — OBTEwIG 6T
Couemriguigl, Gy  OHeTIHEHTIIL  6UEMBUIBITE S ETHE G 600TL_T60r
&MTeUed  QUTMILL,  Hewiewr]  UTUIFSHSHE0,  CuTeis  SiemenndHl
LOJMIDSHHISHMeNTUD, BIDeL  1-eughl  uUTTLICW  GFuigkl  Gsomeiten
Cousmitiguigl. eumTWIHT (W96 BHg Hwimenr 2009-10 euHFLD GFLIL DL
rHd 130 Bxha) mIdeL 1-eugk UTTL g OHeveonn CHmiiilsd 2 6
GURIGID  HTUISMeT LB el igd O&BTemihld Mg  2-615)
umliguimed  1-eugl UTILI9HE@ O0FaSHSILBL DF6L OGHTend  (HUTUI
10,80,000-00 (Udhg 6ol &FH3 euHTUIFHMS L (BLD) CUBMIG
O@smewip  1-6ughl UTFLlY 2-0u& UTIL19HEG Mg DiFed  F(H
HeLHTCeIMEQU LD YBymGmrL_emL_ujib Lgmib@aif]
Crm_(hdbsemenujld  RbH RSHHAUTHHIOM GV L DIULD  6UTLIEND
Ceuignl OaThHH lBauHiar Jlguiled Hewil OFHeienpn  CHmliL
QUM ULIMITE B M 61T 2-0U| UTFLQuUilL_Lb QUILIOL HBHI el

CouemnguIOHIWID, @N6iIMI  (H6L  Comiig — oiFed  m{H  LoMMID

LproGafl  Crrl (Bd  OHTenssEH Il IQuilsbensd  616aIBILD  SiQuiled

60T OHeomeunbGHTLIL| 6UMGBWIBTHPB6THE G
GHHHMB QN60mEVCWISTWID, HTD S UTTLI9HEHD FIDHHH DbH
RS eS0T GeolLl 61(RH UEHEGH @B LIS ousHoieo

OCamemrGLmD 61601l UILbHHID OFUIFH CBTewTLMTH6NT.”

13. The defendants further stated that the said othi contract was in existence
until 13.09.2009, but in the meantime the plaintiff had falsely created the alleged
sale agreement dated 20.10.2008 as if the same was entered between the parties,

which is marked herein as Ex.A3. As per the contents in the sale agreement, it is
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stated that the defendants had agreed to sell the property and the sale
consideration was fixed as Rs.25,20,000/- and an advance amount of Rs.
2,00,000/- was paid to the defendants. Further the earlier loan amount of Rs.
11,31,000/- (Rs.2,00,000/- + Rs.9,31,000/-) paid on 13.09.2006 based on the said
varthamana letter was also considered as advance amount paid to the defendants.
Hence totally Rs.13,31,000/- was paid to the defendants and the balance amount
of Rs.11,80,000/- was payable to the defendants as per the sale agreement. The
contents of the said sale agreement marked herein as Ex.A3 are extracted
hereunder:
“demrw SiSMAGCWewI. apuml 25,20,000/-

2008-9b  eu@BLLD  oHBLTuF  wrel  20-b  CHHEGH  aflwimen
HOID eoieusTl ei® miud i 410 CHa Bxell omeul L Lo,
9 SHSHIOUTEMETUILD  HTVISHT, SHWOUD  [BEHT, 6euTil 15, [BILLTeweno
BITTWeFTel  opamhl  Gemelsd GLmi BbUT 36/4-60 [HIODLIT 2 6iTen
emetuled euFlH@GID  S.DBIGH  DQUTHeT  GLoMIidseT 1)  A.gregm

(WPaGH 2) A.segrfl sydlueuiser 1-eugl BUITHLD,

Comug oTeUL LD, 2 _SHHIOUTEN6TUID SHTEVIST, SHIDUD LeyedT eurGeuit
ueelll  euTFed 1-auH OHmalled HHey 6lew:3/15 2 66N  DENEIUTED
aFlb@GID Geol. LTHLT  61610.DILHIL JTEUBLOTEN DIUTH6T  LDED6ITA]
aeoUTFD 1)  Fodwr  Busd 2)  Apswodl  LOTerdSTed
PWNTH6T 2-6uFH BUITHD RHHSH 6110HH BT CFTHS

senyul s MGILDeTL.
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oimibelledl  Hemiaud, 2-euFH  BUfled Hewi A, FFwr  Guasd
HaIHD, A.(pHgl  LOgTervsTenr  Sieufle  Hbengdujorsiul  Gsvl
amTey  LmHLT  S.olged  gasworer  swifedsionul  &lymesl
Seufsell b  03.09.1980 Bxg) Hensviosnmy S.R.O. mbuy 1.750.1
WHev 5 euemy 2037/1980 plougTs  Sewyuwid  QuBm  GomLiguiTiy
&mevld  OFerpLiled euTflaliLg  6ThIGEHHGI UTSHHWILL G  6ImISH6NT 6t
Cambhsd  FOUTHHSHHL  DILlHH  UBHBB  lgulled  HeuoTL
OH6BEHTIIL] UNBUWIBTEHHEMET  2-61FH BUFTSHIW  [BIHRIG6T, 1-015)
BUITESW  SHTBISEHHEG apuTUl  25,20,000/- @uTUl  SHUSHMHHSEI
L FHFH QUBSTUITHHBE) SHHHHmILD CFUIgH CHETHILSTS
Cudl et @GWU SNBSS CFeLeHBTHAD, 6160  FleLeVen]
BB SHILLUSHBBTHD, G6iml SiL_eumeiieronds apLmul 2,00,000/-
(epumul  @gewi® 6Vl FD) OuUBBIS OCeTei(BhD, BHNGau  1-6ugHl
puUflLb 13.09.2006 -1b @mHFHulled FHBL6I USHSHTID cuenBUI6L 2 _6iTen
epuTUl  11,31,000/-(UFHCemmmevl_FHa  (WpLiGHa  g@yruilyid) ANH
QorgHd epumul 13,31,000/- (Ugapediml 60 FHd (WLLGHFH @ITuirid)
Gurs  umdbal  11,89,000/-  -Hewd  (BUTUI  USHH 6O FHF)
S1(PUSOSHTERILISTUITID) @6ITWI (PFHEL eUBL  UTUISHTHGT CBETHHSH
l-augl  BUTHeT Heot OFTHH OFevalled Hemrul USHSHTID  6UTHIH
1d UHbHH euTwls CemetenGeuemrguighl 616iIBID, 2-6UFl [BLITEHEHLD
SHeogwl  UTHEH  OHTomdEmw  GUBBISCHETENIH  HdFw  USHTLD
uHbH CEThHHIL  Ceuemriguig  eletipild, GwGev  GMILLI L
BHT6VSH B G 61T 1-eug) LTI LITg5&5) 11,89,000/-6m8
(LHCemevl_FHd eTewILSSH  @USTUNTID) OBTHHH H6d GFevaisd
USHSHITD 61HUTHIS Haupslennmed RbdH DiLeuTeiieny GCHTend  HLITU

2,00,000/- (qpumul  @gewi(y VL FID)-HWSH  RpbHHIONL Carsunguigi
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IIMILD, @FHL 2-6uFH  BUTH6T USHHTIID UFHe CFuIw  LomIGHELD
2% 300 FULLIg [H&ILDEAIMBLD eLP6VLD WERY Qauig
OmmeiennBalsmtiguidl 6T6eimID, OFTHHEL SN606VMIGBID JHID SHHBHTEL
2-00&H BUT Heol QFMHH GFevalsd HihHid OCBThHHs Geuswrguigl
oeimpIlD  QHBSTUINIHD  (PIQWEIHIL 65T FIDHHH DbHH  Sengul
QUILIHSLD (OEZES Oemevin(h DL 6ETHEHO\HT(H Ly QI

M6USHFH1E 0BT CLTLD.

Qarsgl ellugid
Quflw@emd 19, SFeTevIoMTT  Flg. GFFDMT  SHFTIOLELSHF6L
sLBUULL  OFHeenbBHTIL — UNBUWBTHHEHHE  BIIF  LDT60
(PPH@) 2 6HBTH LisieneT  euenEWDBT  Hlevd: (OHBE) eewL:
Cupe)  HupssiFemiisimer  GHTUL(PD  UeHIQUILITENGULD:
(ULBG) WPHHIFFTIOLI6Ten6N OFsvensowimLisiiens EeUTHeiT LeiTolFul:
@iomedled 201 pBouy ulLm, FjGeu 267/1 mbUfled 4 6HHF, 22
CFewip (BT6iG 6HHT, 22 OCFewiBh) iemayeiten Hleowpd, GBIy
HevHFH0 S BUULL DWNHH OFHeienen LOJHIHEHLD, DIH6 LDHG
L6V, Dlevdhdlet  Hlewiml, 6ler0.#.-99  pBbLT wWer  ewevoriiyd  5.H.P
Gom Ly ubyOsF eushsWBTID WwHBHID Gumuy  HevudhHMBaHEFlul
LOT(P6L  BEOLUTeNS  UTHHwpd  CFjsadl  Fjeuupd  Slenyul

315 CLoemrL_.”

14. The defendants had relied on the contents of the plaint filed by the
plaintiff herein in another suit in O.S.No.33 of 2013 marked herein as Ex.B1,
wherein the plaintiff herein had categorically admitted that the unregistered

mortgage document was executed for Rs.9,31,000/- and also stated that in lieu of
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interest the plaintiff was permitted to pluck the coconuts and the relevant

paragraphs are extracted hereunder:

“QULD& G F C&FTHHI 1,2 THITQUTHB6HH G Lol (BLD
UTHHWOLL L HTHeD, 3 1pHed 7  aHieurdHeen  QFTHH
o flenwenwl  eumuismIeOTS 1, 2 6IHTQUTHHEDHDHEG  ITUISMITE0
UTHTE OBTHHH Al LHTHeD 6CFTe060 aITSHIHmeT HIDL NelHEI
13.09.2006 Gz &Huilsd uHey FH ST USHHTOLIY ¢H.2,00,000/-8 1-b
QTHUILLD CQuBBIS OHTemiBID, THEHMLLD CleusmTenioned F{H L 60T
USEHTD (UFeleveorhdl) 6118 OBETHHSH! 1.9,31,000/- -(Wwb CUBBIH
Qesmewiiy 1, 2  eglieurdlsst  QuBmids  Osmewi  GoBuig
HLOIBEHHGH OCFHd GCouewigul Il 19h@ HISBITH  IIPHEGHM]
QFTHHE0 UMD  OHeTeNeN  LDHGem60 DL (BID  UTHEHEIT DL I
Qa®meiten  euruidmTeLTH  CUF  DIHeiiLg  OBHTLAHFH  UPDHGSMTF
QFTHFH60 QUMD OHEIENE DHGMED ITHHET EHAUMD OHTLATHSHI
SiILGHH 6IHBIBTTSH6IT.

1, 2 eagiaurssst ealps@GHmy FTHmsd  elbusner  CFuighiell
alHLIIMTTE6T. DUHBE UTHBET SHEUBLD QUPHGHMTF CFTHMS
Semyuwld  OumBmis  O®meiten  FIDHID  OFHfelbHHTiHEeN.  DIFH6TLIG
QUTHH6IT  1-uFH UTT IQUITE @Q@HBSHID, 1, 2 eIHieuTdHeen 2-a1ghl
Ui QuImTes  QMBEID QPSGHMIEF FTHmSHL Gurmihsl 20.10.2008
Corg om SoIw QUUBSWD gBUBHSH OCETeRILTiHsT. Slenyul
QUUBSLILY  aIpHGHMI FTHmS  1H.25,20,000/-6& (BHUSHDDHHSEI
L FHGH QmusTuilyid) 1, 2 eaglieurdHsaillmbas Semyuid Cumy
Osmelien  eUTHB6T  @Ldh  OCBTERILTTH6T. AHILIY — JBHG6

13.09.2006 BxHuled 1,2 eFHieuTHden, eursHlsaild OUBBIS
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OamewiL  uHey FH  SLe  H.2,00,000/-b0 wBBID  LHelsvevTS
Geuemiewileney UFHe FH &L6T  1H.9,31,000/- & CoTHSHD .
11,31,000/- 1wl B> OGords SHomgulds HTensullsd aIfe]  melHal
Qemeitem  aUTHBEHID, 1, 2 AHTQUTHHEDHD  FOWHHHIH 6HTeNwI{H
DSHELY  HeOJUl  HWBEHTH  QUUHHHHL  aIJ6e)  mSHSHIH
Qsmeiten  FIOWH GBI B 6ufe) meUbHBILLL . Ceusielensy  F{H
SL6  USHTD LB S QUUBHHHL  auJey  MHUHHSHID
SiFmen 1, 2 eIHieuTHEH6T IFID HHbU UUDL SHSUIULH ol L)
HeoJl RLIUBHHMS oaidsd OCFuleusBg 20.10.2008 Gz gluisd
SILQITHIFTH  aUTFHHeT GFauhaul  @.2,00,000/-ujld (Ryewi® 6V FLD)
I, 2 egieunglsen OuBp OCETERILTTSH6T.  SHlewywl  UUBSLILIY
uTéa eh.11,89,000/- L. B0 1, 2 ei@ieurdHsefid eurTdldet 1 aimL
BTVHBHIBG6T CFNHH HewJwl USHTD 611pg euTmias  Cameiten
Couemii(pld  sTamioYlD HlewIW @RULBHHHHL el  O\BmeI{HeiTenTi el
OHTLIHSH eUPSHGHMT OFTHH  13.09.2006 BHd (PFHeL 6UTHH6N
QFID QHHH UHUMS OHTLAHFH SewIul @QUUBSHD (LIQUID 6l6D]T
U FHHCer CBHTLTHSH GOUTH60H 360 MUH S Ol meiTer
QUTWIGITHAWITS I, 2 oegieurgleer el OB TEmTL T &H6IT.
SIHEIILIG OENRIED QULDE & 6WI &F Q&FTHSH60 QUIT ) 6111 631
SWLUNSHHIBEH 1, 2 eIFHiaurdHder WTOHTmH  E6ML 6hF60HEHLD
CQFUIHH SDHLWTH. QUTHHBEDHID QUPHGHMIF FTHmS OHTLAThHHI
selallly Sl CFuemeiiuyd @RS FUTHIHH 60 meuHd I  O\FHeienent
LDHGH6M60 IS GHSHI QUHBIBTTH6IT.

14D e1gliourdl 2 L 60plensy Faysfluibd E6060TO60  LOMHSHSHINILOD6TUT60

FolFmaulsd @mbHH UHHTT. DS UMD LO[HSHSHIEN

OQFeveyd@  uewmild  CHemeullLl L&l 110 eiHieursHlda@ et
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gOMewiL T GFweOLL B eI BH.SiIFHeL aBISH DieUTHEHID, 2-1D
AHTUTHUID UTHBWeNT FhHHH HewJwl @UUBSHHH0 6CFaIHSH
Goueminigul LT &HlemTul HIMBHUT6D ¢.1,00,000/- oL (pLd
CFaushaIoTml CaslLmiselr. iFHerLig 30.03.2009-10 Gz Hlufled &IbLID
o S oI wpellwer Cumids o @bHwr Slewen HTCFTemev 616w
090333-eoiLig  1.50,000/-(1p1d,  GQpmHHILOTS  6H.50,000/-1pD  UH
QreHHd  @H.1,00,000/-1b  OFsubFHwensd OCuBmis GCsTew(  2-1b
aglieura 30.03.2009 Cxa @m 18H 611pdH CaTBHHI6TNTH.

UTH BT  UTHH  Hewgw  OHTendenul SHWTITH  MeUHIHIH
Carewi® 1, 2 eFHicurdHseld CFsubHul Senguwl USHTD 61108
ammidl  O&smelten  Hwmgmes  @Qlusnd 1, 2 efHieunglseiLb
O fallggHeur. 1-1b 6185t eum glu T edt LS LD& & 6T
CeueMBI 1960  GMULSHTEL DIQUTHET  QIHSHHID QITHEH6T  CHTHLD
Brefled Syl uUThS OHTendemwl GUBBIS OBHTewNIH  SHlenulll
USHSHTD  WPrdheH OHTHEHS SWIITS 2 _6TeNHTE  Fapll  DIHen6
o BFHI uBsHUSBE& 20.07.2009 BHg 1-b eFHieurdHullesr Leui
gOmewI_ (B, 2-10 eIGHFeUTHUD, @ STV BLIgl] 2 L GILIQHNSD
61108  OBTHHHIGNONTTHET.  DHETEL  UTHBEHD  OILITBIEHLOU L 65T
UTeh® Hlenguld OHTENBUILT HUITITH nalHHIH OCdTeni(hy SHlengulld
CuUBBIGH Qs meier CBHTLHG Suwimi blemevuien RAmHS
AUbHTTH6T. SHBHenLUled 10 eunHob@ 1, 2 aFHiaurdHedd S
Goueminigul SHeuTllLIL L HOpmCmmL_(h & 60185(6TH > (&) 600TL_T 60T
SHTEVAIMTWNB  (PIQUJD Hmeutullsd 1, 2 erFHiouralsst YHUISHeHIH
CBTHHS HTEOSHTOHID CFUIH QlbH STTeIHHTe0 Couml  euidluiless
10 eurd  Fepsld  HHIDSIBHHD  @.6T610.6T6301:34/2009  QUIDSHEND
HTHBD  CFWISTT. DHD Heveweuuled @RmbEH UHHMBSEH. 1-1D
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arHeb@d 1, 2 agieurdHsst &5 Geusvinguws Heoli L LGyrGmTL_(h
BLAIBMEN  AGHVSED  alpdHG HTHH0  LFiHmsd  alCrmsid
OamewiL 1,2 eigiourglasl HBOUTH &Hewyw @QUUBSILIY BLHD
(LPETENT  LOMISHBIWTHENT. DIBHTEL QUTHEH6IT SenFuill UHSHTD 6110
CupeusBEd 1, 2 eagiaundsendd 06.07.2013-b CsHd @
Sl eI I NeorTisbeir.”

15. From the othi varthamana letter extracted in Ex.A4 affidavit, it is
evident that the said promissory note was executed for the security purpose alone
and there is no separate money transaction as alleged by the plaintiff. The contract
and the transaction between that the parties are othi only, wherein the plaintiff had
paid Rs.2,00,000/- and Rs.8,80,000/- on 13.09.2006 and 14.09.2006 for which the
possession of suit land was handed over to the plaintiff and the plaintiff was
permitted to pluck the coconuts for three years in lieu of the interest. Hence, this
Court is of the considered opinion that the plaintiff had not come out with clean

hands and had not stated the entire transaction between the parties in the plaint.

16. A feeble attempt was made by the Learned Counsel appearing for the
plaintiff to drive a point that the promissory note was executed entirely on

different transaction. The same cannot be true, since even as per the plaintiff the

plaintiff had paid Rs.2,00,000/- on 13.09.2006 and mortgage was executed. Then
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Rs.8,80,000/- (Rs.4,40,000/- + Rs.4,40,000/-) was paid on 13.09.2006 and on
14.09.2005 based on Othi Varthamana Letter (however the plaintiff is claiming
Rs.9,31,000/- by adding interest to the aforesaid two amounts), then Rs.2,00,000/-
was paid on the date of sale agreement i.e. on 20.10.2008, then Rs.1,00,000/- was
paid on 30.03.2009 (Rs.50,000/- cheque and Rs.50,000/- cash) for medical
expenses of the 1% defendant totally 13,80,000/- paid. Even according to the
plaintiff as per the plaint filed in O.S.No.33 of 2014 (this is another suit filed by
plaintiff for specific performance), based on the aforesaid payments the balance
Rs.10,89,000/- is payable by the plaintiff to conclude the sale. If the plaintiff’s
claim that the promissory note transaction is separate and different transaction is
accepted, then the plaintiff would have claimed and stated that he had paid almost
the entire amount as per the sale agreement if the promissory note amount is taken
for the balance sale consideration. And only meager amount of Rs.2,09,000/- is
payable. But the plaintiff had claimed in O.S.No.33 of 2014 that the balance of
Rs.10,89,000- is payable by the plaintiff to complete the sale. From this it is
evident that the promissory note amount is not a separate transaction. The point
can be analyzed in another angle. If the plaintiff’s claim is allowed based on the
promissory note along with interest, then permission to take the coconut produce
from the land in lieu of the interest would become unjust enrichment by the

plaintiff. Infact the plaintiff had admitted in the O.S.No0.33 of 2014 that the suit

https://www.mhc.tn.govlilgfu?d%



property is still in the possession of the plaintiff and in such case the plaintiff is
still taking the coconut produce from the land (but on a later date the defendant
through an injunction order had taken possession of the land). Therefore, this
Court is of the considered opinion that the transaction between the parties is Othi
and the claim of the plaintiff that the promissory note is separate and independent

transaction is false.

17. In the affidavit filed in I.A.No.44 of 2013, the defendant had narrated
the sequences of events and the change in the terms of contract between the
parties. And had stated that the promissory note was executed by the defendants
only for the purpose of security. The Trial Court had taken the part of the affidavit
and had held since the defendants had admitted the execution of the promissory
note, hence suit promissory note is true and the defendants are liable to pay the
amount. But the Trial Court failed to consider the complex contract and the
complexity of the terms of the contract between the parties. If the complexity of
terms of contract is taken into account, then it would be evident that the suit

promissory note was executed for security purpose only and the true transaction is

Othi.

18. Further when the promissory note was dealt in the “othi varthamana

https://www.mhc.tn.govzﬁ)fu?d%



letter’ and the parties have agreed that the said amount of Rs.8,80,000/- along
with Rs.2,00,000/- shall be loan amount, for which interest is not payable by the
defendant and lease amount is not payable by the plaintiff and in lieu of interest
the plaintiff i1s granted possession and to take the coconut produce. From the
above terms of contract, it is evident that the promissory note has merged with the
contract in “Othi Varthamana Letter”. In other words, the promissory note cannot
stand independently, when the terms of contract in “Othi Varthaman Letter” states
that “after repayment of the loan of Rs.10,80,000/- the plaintiff should hand over
the loan documents, promissory notes and othi varathamana letter”. Infact the
promissory note had merged with the othi varathamana letter and new terms of
contract is in othi varathamana letter, hence the othi varathamana letter alone will
prevail. The above proposition is supported under Section 62 of Indian Contract
Act, 1872 wherein the provision states the contract between the parties is
substituted by new terms of contract, then the old contract becomes inexecutable.

The said provision is culled out hereunder:

“S. 62. Effect of novation, rescission and alteration of contract.—If the
parties to a contract agree to substitute a new contract for it, or to rescind

or alter it, the original contract need not be performed.”

Hence, the promissory note was old contract, which is substituted by new contract

https://www.mhc.tn.govzr]/fu?d%



under “Othi Varthamana Letter” and the old contract under promissory note need

not be performed and it becomes inexecutable.

19. Further, the said “Othi Varthamana Letter” was substituted by sale
agreement, hence the old “Othi Varthamana Letter” becomes inexecutable. If that
is so under section 62 the plaintiff cannot rely on the old contract under
promissory note and / or the ‘Othi Varthanmana Letter” and seek any relief, since
the contract between parties had changed from promissory note to “Othi
Varthamana Letter”, then again it is changed to Sale Agreement. Now only the

Sale Agreement alone would prevail.

20. Based on the discussions the first point of consideration whether
plaintiff had proved the execution of the said promissory notes for the alleged
transaction, i1s answered that the promissory note was executed for security
purpose alone and the real transaction between the parties is Othi transaction.
Also, the suit promissory notes are not executed as independent money transaction
and hence the suit filed as such cannot be entertained since the same is hit under
section 62 of Indian Contract Act. As far as the second point for consideration that
whether the contract between the parties was modified subsequently, in such

circumstances, whether the plaintiff is entitled to the relief of recovery of money
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based on the said promissory note is concerned this Court is of the considered
opinion that the suit promissory note was old contract, which is substituted by
new contract under “Othi Varthamana Letter” and the old contract under
promissory note becomes inexecutable. Further the said “Othi Varthamana Letter”
was substituted by sale agreement, hence the old “Othi Varthamana Letter”
becomes inexecutable. Hence under section 62 the plaintiff cannot rely on the old
contract under promissory note and / or the ‘Othi Varthanmana Letter” and seek
any relief, since the contract between parties had changed from promissory note to
“Othi Varthamana Letter”, then again it is changed to Sale Agreement and now
only the Sale Agreement alone would prevail. Already the plaintiff had filed suit
in O.S.No.33 of 2013 for specific performance and the suit ought to be contested

as per law.

21. However it is stated that the said suit was left for dismiss for default and
now petition had been filed to restore the same. But it was brought to the notice of
this Court that the said suit is filed on 17.07.2013 and the sale agreement is on
20.10.2008, then the suit ought to have been filed on or before 19.10.2011, then
the suit which is filed on 17.07.2013 is barred by limitation. Even it is agreed that
the parties had entered into extension of sale agreement dated 20.07.2009, which

the defendants deny, then also the suit is barred by limitation since the suit ought

https://www.mhc.tn.govzﬁlfu?d%



A.S.(MD)No.112 of 2022

to have been filed on or before 19.07.2012, but the suit was filed on 17.07.2013,

hence the suit is barred by limitation.

22. Infact the plaintiff is aware of the limitation period for both the
promissory note and sale agreement, which is evident from the averments stated in
suit filed for specific performance. And the relevant paragraph is culled out
hereunder:

“QUTEHlde  UTHS SHewgul OCHTendenul HWUTITH  melHHIH
Caremi® 1, 2 eFicurdHeeld OCFabHul Sengul USHTD 61108
ammig  O&meTen  HWMITE QdLUmsd 1, 2 eaFHlicurdHsei b
Qs feldH 6. 1-1b SEARIEAINE CLOSOTBI D& 61T
CeuaiBTL 1960  @QBUILIHTED  DIUTH6IT  MbHHID eUTHEB6T  CHMIHLD
Brefdled Sewyuwl LUTHS OCFHTendenwl OUBLBIS OETewi® — dlenyuliLl
USHSHTD  (PIdHeH OBTHHS SWTITS 2 _6TeNHTH  Fapll  HN6
2 pFHI uBsHNSBE& 20.07.2009 Bxgl 1-b eFHieurHullesr uLeui
gJOewI_ (B, 2-10 eIGHTUTHUD, @ HTev BLIgll] 2 L 6ILIQHNSD
61108  OBTHHHIGNENTTHET. DSHTEL  UTHBEHD  OILITBIEHLOU L 65T
UTdhesl SHemguld CHTendUL 6T HWTITH MeuHHIH OCBTew(H SlenFulld
QuBmIsH Qmeitern QHTLTHS! SWImT Blemsvuilen Ambal
QUHSHTTH6NT. HMBMLUTEL 1-1b euTHHE 1, 2 eIHieursHdd 5
Goueminigu Sl L Yegm@mm_ B & 60185(6TH 5 (&) 600TL_T 60T
SHTEVIMHTUWNB  (PIQUJd Hmeutullsd 1, 2 erFHiourglast UHULNSHSHIH
CBThHsd STEOHTOHLD CFUIH 6ubdH STIeIHHT0 Couml eufluileins
10 eurd  Fpsld  BHHIDSIBHHED  ¢.6T610.6T6001:34/2009  QUIDSHEND
HTHH60  CFUISTT. FHQD Heveweuuled GSBmbdH QIHSBSH. 1-1D
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arHeb@d 1, 2 agieurdHsst &5 Geusvinguws Heoli L LGyrGmTL_(h
BLAIBMEN  AGHVSED  alpdHG HTHH0  LFiHmsd  alCrmsid
OamewiL 1,2 eigiourglasl HBOUTH &Hewyw @QUUBSILIY BLHD
(LPETENT  LOMISHBIWTHENT. DIBHTEL QUTHEH6IT SenFuill UHSHTD 6110
CupeusBEd 1, 2 eagiaundsendd 06.07.2013-b CsHd @
Sl eI I NeorTisbeir.”

From the above it is evident that the defendants were forced to execute sale
agreement, hence when the time had come for extension of period, the defendants
had had refused to execute any extension agreement. According to defendants the
alleged extension agreement dated 20.07.2009 itself is false and created. When the
defendants failed to execute extension of time of sale agreement, left with no
option the plaintiff had filed the suit to recover money under promissory note.
Hence the aforesaid facts would indicate either the plaintiff is entitled to the loan
amount or to the relief of specific performance. Since the limitation period is over

as stated supra, then the plaintiff is entitled to only return of loan amount.

23. Now comes the interest portion for the said loan transaction. In the
written statement filed by the defendant in O.S.No0.40 of 2015 (in this suit the
plaintiff herein is the defendant in the said suit) had specifically pleaded that the

for the said loan transaction plaintiff is not liable to pay any lease amount and the
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defendant is not liable to pay any interest for the said loan transaction, in lieu of
the same the plaintiffs are entitled to pluck the cultivated coconuts in the suit
property. Further, the plaintiff had also stated that he and his brother Ansari are in
possession of the suit land for the loan, the possession was handed over from
13.09.2006 and in lieu of the interest, the plaintiff was permitted to take the
agricultural produce. (However, subsequently the possession is with the
defendants based on an injunction order). But the Learned Counsel for the
plaintiff submitted that the agricultural produce yielding was not profitable.
Further the defendants had agreed to sell the property, hence the plaintiff was
under the impression that the land would balance the profits. After hearing the
arguments regarding interest, this Court is of the considered opinion that the
plaintiff is entitled to interest for the said loan amount since in cultivation of
agricultural produce always ups and downs happens. Instead of calculating
whether the profits could balance the interest portion, this Court fixes the rate of
interest as 7.5% per annum. Therefore, the plaintiff is entitled to 7.5% interest for
the period from13.09.2006 the date of loan till the date of this judgment i.e.
13.11.2024. Thereafter, the plaintiff is entitled to 6 % interest from 14.11.2024

until the date of payment.

24. In the result, the appeal is disposed of with a direction to the
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defendants / appellants to pay the loan amount of Rs.10,80,000/- with 7.5% per
interest per annum for the period from13.09.2006 the date of loan till the date of
this judgment 13.11.2024, thereafter 6% interest from 14.11.2024 till date of
actual payment. The said amount shall be paid within a period of three months
from the date of receipt of the copy of this judgment. On receipt of such payment
the plaintiff is directed to hand over the suit promissory notes to the defendants,
cancel the mortgage deed, cancel the varthamana letter and cancel the sale
agreement. The judgment and decree passed in the Judgement and Decree, dated
13.08.2019, passed in O.S.No.34 of 2009 on the file of the Learned Additional
District and Sessions Judge, Theni at Periyakulam is modified as stated supra. No
costs. The C.M.P.(MD)No0.9825 of 2024 and C.M.P.(MD)No.1666 of 2024 are

allowed and C.M.P.(MD)No0.3873 of 2022 is closed.

13.11.2024
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To

1.The Additional District and Sessions Judge,
Theni at Periyakulam.

2. The Section Officer,
Vernacular Records,
Madurai Bench of Madras High Court,
Madurai.
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