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Vs.
The State of Tamil Nadu,
Represented by its
Thenkarai Police Station,
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Theni.
(Crime No.430 of 2014) ... Respondent/Complaint

Prayer: This Criminal Appeal is filed under Section 374 of Cr.P.C., to call for
the records of the judgment dated 17.02.2020 in S.C.No.87 of 2016 on the file
of the Mahila Fast Track Court, Theni in Crime No430 of 2014 on the file of
the respondent police and set aside the same and acquit the appellants/accused

Nos.2 & 4.
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the respondent police and set aside the same and acquit the appellants/accused
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The State of Tamil Nadu,

Represented by its

Thenkarai Police Station,

Theni District,

Theni.

(Crime No.430 of 2014) ... Respondent/Complaint

Prayer: This Criminal Appeal is filed under Section 374 of Cr.P.C., to call for
the records of the judgment dated 17.02.2020 in S.C.No.87 of 2016 on the file
of the Mahila Fast Track Court, Theni in Crime No430 of 2014 on the file of

the respondent police and set aside the same and acquit the appellants/accused

Nos.2 & 4.
For Appellant : Mr.J.Lawrance
For Respondent : Mr.RMS.Sethuraman
Additional Public Prosecutor
JUDGMENT
DR G. JAYACHANDRAN.J.
AND
C.KUMARAPPAN.J.

The above criminal appeals have taken together, as all of them arising
out of the single order passed by the learned Sessions Judge in S.C.No0.87 of

2016 against the four accused.
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2.The criminal appeal in Crl.A(MD)No.165 of 2020 was filed by the
first accused, and the criminal appeal in Crl. A(MD)No.111 of 2020 was filed
by the second and fourth accused and Crl. A(MD)No.112 of 2020 was filed by

the third accused.

3.There are four accused in these cases. The first accused is the
husband of the deceased. The second accused is the mother of the accused and

third and fourth accused are the brother and sister of the first accused.

4.1t is the case of the prosecution that the first accused and the
deceased got married on 26.10.2014. The first accused is a person of salacious
nature and used to torture the deceased sexually. It is also the case of the
prosecution that all the accused have harassed the deceased by demanding
dowry. While so, the first accused has left the deceased in her parental home on
30.10.2014 at about 06.30 p.m. Thereafter, in the intervening night between
30/31.10.2014 at about 00.30 hours, the deceased committed suicide.
Immediately, after the occurrence, the deceased was taken to the hospital. On
receipt of information from the hospital, the Sub-Inspector of Police(P.W.7)

reached the Government Hospital, Periyakumal and received a complaint from
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the mother of the deceased viz, Ameena Begum and registered the FIR on
31.10.2014 at about 02.30 hours in Crime No0.430 of 2014 under Section 174

Cr.P.C.

5.According to P.W.7, immediately after the registration of the FIR,
she had forwarded the copy of the FIR to the Executive Magistrate and to the
Investigating Officer. On receipt of FIR, P.W.13-Investigating Officer took the
case for investigation and visited the scene of occurrence at about 03.45 p.m.,
and has also prepared observation Mahazar and rough sketch in the presence of
one Farakatthulla and P.W.5-Jiavur Raghman and has also recorded the
statement of P.W.1-Abdul Kalam Asath and P.W.3-Afsalkhan and other
witnesses. After enquiring the witnesses, he altered the FIR on 01.11.2014 from
Section 174 Cr.P.C., to Sections 498(A) and 306 IPC. In furtherance thereto,
the first accused was arrested and remanded to judicial custody. He has also
made arrangements for postmortem. During the investigation, he came to know
that the deceased has committed suicide on account of demand of dowry.
Hence, he again altered the FIR from Section 306 IPC to Section 304(B) IPC.
Thus, after completion of investigation, he laid a charge sheet before the

concerned Magistrate Court.
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6.Before the trial Court, the prosecution relied 13 witnesses, 14
documents and one material object. On behalf of the accused, they relied upon

one witness as D.W.1 and two documents were marked as Ex.D.1 and Ex.D.2.

7.The trial Court, after having considered the oral and documentary
evidence, has convicted all the accused for an offence under Section 304(B)
IPC. However, in respect of the first accused life imprisonment was imposed

and to the other accused, 10 years of rigorous imprisonment was ordered.

8.Aggrieved with the said order, all the accused have preferred the

instant criminal appeals.

9.The learned Senior Counsel appearing for the appellants would
vehemently submit that there was only 5 days from the date of marriage and the
date of occurrence. Thus, the deceased lived with the first accused only for five
days, and that the deceased had stress as she had a love affair during the college
days and that the instant marriage was solemnized by her parents against her
wish. It is the further submission of the learned Senior Counsel that when the

deceased was with the accused, she was living happily and such factum could
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be elicited through the prosecution witnesses. It is also the case of the learned
counsel for the appellants that there is no proof for demand of dowry and that,
there are numerous reasonable doubt in the prosecution case. However, the trial
Court, without appreciating the evidence in its right perspective, has convicted
all the accused wrongly. Hence, he prays to interfere with the order of the trial

Court.

10.Per contra, the learned Additional Public Prosecutor would
vehemently contend that all the witnesses had spoken about the salacious
conduct of the first accused, which factum could be elicited through the
postmortem doctor, who has found so many injuries near the private part of the
deceased. According to the learned Additional Public prosecutor, the witnesses
had categorically spoken about the demand of dowry. Therefore, it is the
submission of the learned Additional Public Prosecutor that the findings
recorded by the trial Court is well merited. Hence, he prays to dismiss the

appeals.

11.We have given our anxious consideration to either side

submissions.
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12.If we go by the facts of the case, the matrimonial bond of the
deceased and the first accused were short lived to a period of five days only. To
put it differently, it last only for 120 hours. Within this 120 hours of the marital
life, the deceased committed suicide. Therefore, in order to find out the truth of
the prosecution case, it is the duty of this Court to scan the trajectory and

proclivity of this 120 hours.

13.Before we get into the disputed factual aspects, it is an admitted
fact that the marriage took place on 26.10.2014. On the next day, viz.,
27.10.2014, the deceased and the accused came to the deceased's parental home
where the first accused and the deceased stayed there upto 28.10.2014 evening.
Though there were certain vague reference about the contusion on the face of
the deceased found, while she was in her parental home through the evidence of
P.W.3, and that up to 28.10.2014 evening both the deceased and the first

accused were together happy and had no complaint against each other.

14.Therefore, now the case narrow down to find out the conduct of
the parties between 28.10.2014 evening till the deceased decided to commit

suicide.
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15.1t is the specific case of the prosecution that all the accused had
demanded dowry with the deceased and denigrated her. Apart from that, the
first accused being a person of salacious nature has also caused sexual torture to

the deceased.

16.In order to understand the requirement of ingredient to prove the
charge under Section 304(B)IPC, this Court deems it appropriate to extract
Section 304(B) IPC.

“/304B. Dowry death.-- (1) Where the death of a
woman is caused by any burns or bodily injury or occurs
otherwise than under normal circumstances within seven years of
her marriage and it is shown that soon before her death she was
subjected to cruelty or harassment by her husband or any relative
of her husband for, or in connection with, any demand for dowry,
such death shall be called "dowry death", and such husband or
relative shall be deemed to have caused her death.
Explanation.For the purposes of this sub-section, "dowry" shall
have the same meaning as in section 2 of the Dowry Prohibition
Act, 1961 (28 of 1961).

(2) Whoever commits dowry death shall be punished
with imprisonment for a term which shall not be less than seven

years but which may extend to imprisonment for life.] ”
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17.A harmonious reading of Section 304(B) IPC would mandate that
to bring home the charge under Section 304(B) IPC the following mandatory
ingredients has to be proved by the prosecution.

“(i)the death of the woman was caused due to burns,
bodily injuries or due to unnatural circumstances.

(ii)the death should be within 7 years of marriage.

(iii)lt is shown that soon before death victim was

subjected to cruelty or harassment by her husband or any relative
of the husband.

(iv)the cruelty or harassment was for or in connection

with any demand of dowry.”

18.All the prosecution witnesses during the chief examinations have
stated that there was a dowry demand and that there was a sexual torture caused
to the deceased. The findings of the trial Court i1s pulsuated with nature of
injury sustained by the deceased and carried away with the same without gone
into the essential requirements to prove the charge under Section 304(B) IPC.
In order to attract charge under Section 304(B) IPC, apart from bodily injuries
or unnatural circumstances of the death, such death should have proximate and

live link with the harassment of the accused on account of the demand of
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dowry. Therefore, before this Court proceed further towards the injuries
sustained by the deceased, it is appropriate to find out whether the prosecution

has proved the demand of dowry.

19.At this juncture, it is pertinent to mention here that under Section
304(B) of IPC there is a presumption in favour of the prosecution that if any
unnatural death have taken place, within a period of 7 years of marriage, it must
be presumed that the same is dowry harassment. But, still such existence of
dowry harassment has to be proved by the prosecution. But such proof is not
beyond reasonable doubt, but only based upon the preponderance of

probability.

20.In this connection, in order to exfoliate the truth, let us appreciate
the evidence of the prosecution witnesses. If we look at the evidence of
prosecution, they relied upon P.W.1-Abdulkalam Aasath and P.W.3-Afsalkhan,
who are the brothers of the deceased and P.W.2-Ajis, who is the father of the
deceased. The prosecution also rely PW.4 who is the relative of the deceased.
Only through these four witnesses, the prosecution attempts to prove the

demand of dowry and the dowry harassment. If we harmoniously look at the
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evidence of the above witnesses, no doubt in their chief examinations, all of
them have invariably stated about the demand of dowry and the denigration
faced by the deceased. According to the prosecution witness, the deceased was

perturbed, while she was in her parental home.

21.But, whether such evidence inspires the confidence of this Court
that too with the degree of proof based upon preponderance of probability, has
to be analyzed. In this regard, as we have discussed elsewhere in the order, up
to 28.10.2014 there was no complaint against the accused. Such factum could
be established through P.W.3's evidence. The P.W.3 though has stated about the
dowry harassment and other incidents, during his cross-examination he has
categorically admitted that up to 28.10.2014 there was no complaint and the
deceased was resplendent and stayed happily in their house. For ready
reference, this Court deems it appropriate to extract the admission made by

P.W.3, who 1s none other than the brother of the deceased:

.............. 26.10.201410 G%%  FHopwon CHHBGH 1IDG
28.10.201410 G585 SBya] audy Dyt BT SIS  (PHed 6l Su)ID
oT6Ighl  ABBTaYD oIfube afl’ped &medt SDwmbemisdr. Dyotid UB6D
2k Dy SehHsrisdt. ANCUTH AlauTsdt FHCHTFOTE SB®HEHTTHT

S 0 1011 ES VIO TGYi5Y: 1 1) s 171 —
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22.Apart from that, the learned Senior Counsel for the appellants has
also invited the attention of this Court in respect of the admission made by
P.W.1, who is another brother of the deceased. For ready reference this Court
deems it appropriate to extract the relevant admission for easy analysis of this
case.

“CamLm” PufLb  Bmedt  BL_beaubenm  erpd  GHTHEHCH6I.
SHeuTgl orsiieofl_(b ST L OUGD Dhsusooid HT6dl GIFTebed GIFT6LED  KUH AT
CamlLm&wir  psdiums  oTIpdy  GHToOIL_MTH6T.  Dd6eb  BIedl  LLESHFH
uritdgh aif! eredimi e 1Pm@& @BCUIPHH CUTL CL 6. 2910 GCHd [BiTedr
wrFT  gund  aflphed  CUITCTeIT  6IedimTed 301D 6% BRI
CurGeornrin.  BUeID oIl DOMaDd  CUITCITID.  BIHIGAT  CFOIMBH DS
STT0ID  6I60I%I _ShleDd  6IhiGemean  UTTH  CoudiBlD  6I60iM  GFTEIIGIHIT6D
IBMHIBET  GF6OICMITID.  6T60IHI  HHhledS Ul  6I60IH  dn NP L % 3010 GCahd
&HTemeufed  SLOMT 8  LosoPwenal’sd  6T6Ighl SHhlend  6IBIGmaT  Fn (T LiT.
5ol augbeumil ChHmL_Lm &wir afFmyemsoufsd 1j&Her &psnip 29.10.2014 (D
Cadwetimi Bya) sreoih  Hhieds  1Tomuled  Gbgh CossTalul B _BTID
SII&H  DbomayD oleigh Shims afl lphHd CUTCNTD oI 2 6TaTshm
SIGOIMITED @ 6o, DhG HLBES  Fbusubsnd ubiy  erergh  lumeysb
CaTameCUSUTD GHTLIT OHTadiBG  CIFTeICITD. oTe0lgh AT  ANCUTFH
oariflsb  Debsmed BITRIBHT GFTeL6VAD 6I60I%H _HHewd LOMINTsTenaT  HebevsIT
STEOIMID _SHHIcHBMUW  [HEDOLLWITH  UMTEHH  GHTTaMTT  6T6dim  dn_nY60rmiT.
afWITIPsdT  Di6BIMI  6T60I%HI _SHlsDBedUW  6ITubsT afl 1peb afl" B &’ GFsdimi
ol LTt eredimi  Gedl  GIFmeveSUP(H BHCmedr.  oredledl’_ 1D GHTemeCUS UL
_Shlen®BenU _HeOUL WTEH  UMTEHEH GBI  or6diml  dn_nfeormi. afi’iped bz

afGausnHd 15 BIOL_58M& psdteonT ominfsiiemar 10" BID  Heofwimas  subg
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® 61 SHhiemB 10 aUBL BIGET Dhe0lTYID LOOID LOTMID 6D  BITHH M BB
2 601 &ShlDBmU DM  GHTETRC6I  6160IM  Fo Y6OITT 6I60IMITED 2 siTeNg)
oTeOIgl  Hhlend  Hebgnfuf’sd L SGD CUTH  PMAUDT  BTHHEBTIT.
BT DNUFTIOTEH 61605 SHhlenbbE &HMmLosonDd HL_585CsnTD. 60N 6b
Smpoood (pohs 1Pm@&D wrpd afmibuasbemsoGusiiml &Umel WaH FhHawib
AITRIGNTT  6I60IMI @ 6TaThT  6l6dIMTed 2 il oleoigl Gufwinnm  iigied
wgdet  olelgH Shlsnd olcolg  Guifwiur afi"ohHd subs 2 L el sleig
Shlend UTTHS 2 RsdT CuedT GHRHH &L  CLsdl [Hedl FTH  CUITHECsi

ST &n_nPuPb BT,

23.Even P.W.2, who is the father of the deceased has admitted that

the first accused is a man of good behaviour. Such admission could be

established through the following evidence of P.W.2:

“OIaml  eTeig  D®HET  GQUITH  GATELEIDTL LTedl.  <DFml
Wi afdFmyemcuufsd 29.10.201410 Gx8 sty Dyey  1PeormuPsd
GLHSsTs Chilal’ul” G STabd H6eI%h STWTGID DAaT afl’lhHd Cumd
Fbususbend  Chaiiaful’ B oleiib® OHTmeCUSUTD  GEHITL T  GHITadTL_
Gurgl ominPsitemen  [HebevAaT  6T6NMID H60I% _SHHlsDBMU  [H6D6OLILY LITH
umTHGH GHITTaUTT 6160 CIF el HTH GFTeOUTH HEMTT 6IedIMITed gl
2 i &mell. @Hs  afupdend  eyedt  Belt DT srafLpid
wereuifufL_pd  5&506dIm P F Ty smsooruf’sb GIFIT6b VAT 6LEMEVGLIGITMITED
LD6OTI5 60LD F1fuf’sbevITLoeb Db H&HBTeD B afLIyLD GFIT6LEY

. ”
(P19 WA 6DEMED.

https://lwww.mhc.tn.gov.in/judis



Crl.A(MMD)Nos.111, 112 and 165 of 2020

24.To crown it all, the following admission would also support the
case of the appellants that the deceased had impregnable love and affection
with her friend and not happy with the marriage that is the reason why, she
attempted suicide even in the appellants' residence. The same is fortified from

the following admission of P.W.2:

“srooigyl 1omst 1PonmuPed Glods aPUTHMS 1pHd TP BHEH
afl" (B  ole0idhl Lokl  LoDMID  LoewedIalB@®h  SHBaued  GFTeDEY  DleiTHsiT
UTTSESTTHAT  oTedmID B _HHIMeL 6I6I%GI DB  6T60Ihd GBS

. . . . . .
@pevID GIFT6OTGONTIT 6T6OIMITeD  Fif & medr.

25.The prosecution also relies P.W.4 evidence, who is none other
than the relative of the deceased. She was only hearsay evidence and her
evidence does not inspire the confidence of this Court. However, her statement

is only projecting the alleged sexual torture caused to the deceased.

26.1t is the case of the appellants that the deceased faced with the
dichotomy of having love with her friend, and had to lead a life with another
man viz., the first accused. From the evidence of P.W.1, it emerges that only to
avoid the opprobrium to his parental home, she had accepted the marriage. But

still she was not in a position to pursue the marriage by trancending her past
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memory, which turn into her first attempt for consumption of phenyl in the

accused house.

27.The first attempt of suicide is undisputed fact. In view of the
above attempt, it would have prompted and necessitated the first accused to
safely keep the custody of the deceased with her parents. From the evidence of
P.W.1, it comes to our light that the first accused took all the efforts for the safe
stay of her deceased wife as she was being perturbed. Though the prosecution
has projected a case that the deceased had a feeling of rancour against the first
accused and their family, the evidence of P.W.1, P.W.2 and P.W.3 as extracted
herein above, would run counter to the prosecution case and would only
probablise the case of defence theory of compulsion against the deceased to

join the appellant forgetting her past affair.

28.No doubt, there is a injury to the deceased, but who caused such
injury is the question to be considered. But unless there is a proof of demand of
dowry, and proximity and live link of that demand the death will not attract
Section 304(B) IPC. As already stated up to 28.10.214 both the deceased and

the first accused lived happily. The witnesses came to know about the demand
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of dowry, when she arrived her parental home on 30.10.2014. But, even before
that the deceased attempted for suicide. No one impute such attempt with the
demand of dowry. Such finding draws strength from the evidence of P.W.1 and
P.W.2. Therefore, this Court hold that the evidence of P.W.1, P.W.2 and P.W.
3 regarding the demand of dowry does not inspire the confidence of the Court
and their statement is parrot like saying. Therefore, this Court is of the firm
view that the endogenous vistage of Section 304(B) of IPC qua the demand of
dowry has not been proved by the prosecution even within the parameter of

preponderance of probability.

29.The next aspect, for which, there is a overwhelming evidence
through P.W.1 to P.W .4 is in respect of sexual torture by the first accused by
biting on the chest, back and other places of the deceased. It is not stated in the
evidence that the deceased was beaten up by the accused, but there is a pointed
and specific allegation that there was a sexual torture by way of biting the
deceased on various places. In this connection, the prosecution relied upon the
postmortem report, in which, the following injuries are found:

“The following ante mortem injuries were noted over the

body:-
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1)Dark Red coloured contusion of size 2.5cms x 1.5cms
seen over the left cheek

2)Dark Red coloured contusion of size 2 cms x 2 cms seen
over the left shoulder.

3)Dark Red coloured contusion of size 2 cms x 2 cms seen
over the left shoulder below injury no.(2)

4)Dark Red coloured contusion of sixe I cm x 1 cm seen
over the right cheek.

5)Dark Red coloured contusion of size Icm x Icm seen
over the front of the right forearm.

6)Dark Red coloured contusion of size 3cms x 3 cms seen
over the left gluteal region.

7)Dark Red coloured contusion 3cms x 2 cms seen over
the modial aspect of the left leg.

8)Dark Red coloured contusion 3cms x 3cms seen over the
lateral aspect of the left leg.

9)Dark Red coloured contusion of size 4cms x 2 cms seen
over the medial aspect of the right thigh.

10)Dark Red coloured contusion of size 4 cms x 1.5 cms
seen over the medial aspect of right leg.

11)Dark Red coloured contusion of size 2cms x 2.5cmz
over the medial aspect of right leg below injury No.10

12)Dark Red coloured contusion 2cms x 2 cms seen over
the lateral aspect of the right leg.

13)Dark Red coloured contusion of size Icm x I cm seen
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over the outer aspect of the lef elbow.

14)Dark Red coloured contusion of size 2cms x 2cms seen
over the right loin.

15)Dark Red coloured contusion of size 2cms x 2 cms seen
over the right loin.

16)Dark Red coloured contusion of size 2.5cms x 1.5 cms
seen over the left loin.

17)Dark Red coloured contusion of size 2cms x 2cms seen
over the middle of the back.

18)An oblique incomplete ligation mark of [5cms in
length, 2cms in breadth was found on front and sides of neck,
leaving a gap of 8 cms at the back of the neck.

Anatomical Landmarks:-An oblique ligation mark of
length 12.5c¢ms was situated S8cms below the right mastoid process,
8 cms below the chin and 2cms below the left mastoid process and
6.5 cms above the supra sternal notch.

On bloodless dissection of the neck:The base of the
ligation mark was hard, pale, glistening and parchment like. There
was no extravasation of blood either on the superficial or deep
planes of the neck.

19)0n Dissection of abdomen:-

Dark Red coloured peri-renal contusion of size 6 cms x
Scms seen over right kidney.

Dark red coloured peri-renal contusion of size 7 cms x 5

cms was seen over left kidney.”

https://lwww.mhc.tn.gov.in/judis



Crl.A(MMD)Nos.111, 112 and 165 of 2020

30.In the said injuries, the injuries Nos.1 to 17, are contusion injuries
and these are all the injuries projected as a sexual torture through bite. But, the
learned counsel for the appellants would contend that when a specific case of
biting was projected, in the absence of any bite mark in the body of the
deceased, the question of incriminating the first accused with the alleged

injuries will not at all surface.

31.We are in full agreement with the above submission. If we look at
all the evidence, such as consuming phenyl by the deceased, in turn, the attempt
of the accused to arrange the safe stay of the deceased in her parental home, and
fervent plea made by the first accused to P.W.1, to take care of her wife, to top
of it all, the promise of the first accused to P.W.1 that he would reunite with the
deceased, if she forget her past life, in the back ground of absence of bite mark
on the body of the deceased would cumulatively project that there was a

possibility of causing injuries to the deceased by somebody else.

32.Therefore, this Court 1s of the firm view that as found herein

before, there is a reasonable doubt over the proof for demand of dowry by the

accused. Further there are also reasonable doubt exist in respect of the
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connection between the first accused and the alleged injuries found on the
deceased body. Therefore, this Court is of the firm view that the benefit of such
reasonable doubts has to be given to the accused. But the trial Court without
appreciating the evidence in its right perspective landed in to a wrong

conclusion which needs interference by this Court by allowing these appeals.

33.In the result, the Criminal Appeals are allowed and the judgment
dated 17.02.2020 passed in S.C.No.87 of 2016 by the learned Sessions Judge,
Fast Track Mahila Court, Theni, is hereby set aside and the accused is acquitted
from all the charges and set at liberty. Bail bond, if any, stands cancelled. Fine

amount, if any, paid, the same shall be refunded to the accused.

(GJ.,J) (CK.J)
28.03.2024
NCC:Yes/No
Index:Yes/No
Internet:Yes/No
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