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S.A.(MD)No.229 of 2020:
1.Mallika

2.Parvathi (@ Parameshwari  : Appellants/Respondents 1 & 2/Plaintiffs

Vs.

1.Sengamalaselvi : 1" Respondent/Appellant/6™ Defendant

2.Balasubramaniam

3.Vijayaraj

4 Muthulakshmi

5.Selvi alias Chellammal

6.Selvaraj

7.Ramar : Respondents 2 to 7/Respondents 3 to 8/
Defendants 1 to 5 & 7

PRAYER:- Second Appeal filed under Section 100 of the Code of Civil
Procedure against the judgment and decree made in A.S.No.49 of 2016,
dated 03.10.2019, on the file of the Additional District Court,
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Srivilliputtur, reversing the judgment and decree made in O.S.NO.83 of
2009, dated 26.08.2016, on the file of the Subordinate Court,

Srivilliputtur.

S.A.(MD)No.230 of 2020:

1.Mallika
2.Parvathi (@ Parameshwari  : Appellants/Respondents 1 & 2/Plaintifts

Vs.

1.Ramar : 1" Respondent/Appellant/7™ Defendant

2.Balasubramaniam

3.Vijayaraj

4 Muthulakshmi

5.Selvi alias Chellammal

6.Selvaraj

7.Sengamalaselvi : Respondents 2 to 7/Respondents 3 to 8/
Defendants 1 to 6

PRAYER:- Second Appeal filed under Section 100 of the Code of Civil
Procedure against the judgment and decree made in A.S.No.50 of 2016,
dated 03.10.2019, on the file of the Additional District Court,
Srivilliputtur, reversing the judgment and decree made in O.S.No0.83 of
2009, dated 26.08.2016, on the file of the Subordinate Court,

Srivilliputtur.
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For Appellants : Mr.M.Thirunavukkarasu
(in both appeals)

For Respondents: Mr.M.P.Senthil
(in both appeals) for R.1 and R.3

: No Appearance

for R.2 to R.5
: R.6 — died — memo recorded

COMMON JUDGMENT

These Second Appeals are directed against the common judgment
passed in A.S.Nos.49 of 2016 and 50 of 2016, dated 03.10.2019, on the
file of the Additional District Court, Srivilliputtur, reversing the
judgment made in O.S.No.83 of 2009, dated 26.08.2016, on the file of

the Subordinate Court, Srivilliputtur.

2. The suit is for partition.

3. For the sake of convenience and brevity, the parties will

hereinafter be referred as per their status/ranking in the original suit.
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4. Admittedly, the plaintiffs and the defendants 3 and 4 are the
sisters of the defendants 1 and 2 and are the children of Ramasamy
Konar. The case of the plaintiffs is that the suit properties originally
belonged to their father Ramasamy Konar as his self-acquisition, that the
said Ramasamy Konar died intestate in or about 1993 leaving behind the
plaintiffs and the defendants 1 to 4 to succeed his property, that since the
plaintiffs and the defendants 1 to 4 being the Class — I heirs of the
deceased, they are entitled to get 1/6™ share in the suit property, that the
fourth defendant's earlier suit in O.S.No.88 of 2004 was dismissed for
default, that the plaintiffs came to know during the third week of May —
2009 that the fourth defendant along with the defendants 1 and 2 have
created some unregistered documents in favour of the defendants 5 to 7
treating the property to be their exclusive property and that therefore, the
plaintiffs were constrained to file the above suit for partition, claiming

2/6" shares in the suit property.

5. The defendants 1 to 4 — brother and sisters of the plaintiffs had

remained exparte.
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6. The defence of the defendants 5 to 7, who are the subsequent
purchasers, is that the deceased Ramasamy Konar and his sons —
defendants 1 and 2 constituted a joint Hindu family of which the said
Ramasamy Konar was the kartha, that the said Ramasamy Konar
purchased the suit properties with the help of the ancestral nucleus and as
such, the suit property and all other properties belonged to the joint
Hindu family and as such, the deceased Ramasamy Konar and his sons
were entitled to get 1/3 share in the joint family properties, that the said
Ramasamy Konar duing his life time conducted the marriage of his
daughters by giving jewels and seers etc., as per their family status with
the income derived from the joint family properties, that the plaintiffs
and the defendants 3 and 4 in the year 1996 demanded share in the
undivided 1/3 share of their father in the joint family properties including
the suit property and hence, an oral partition was held in the presence of
the plaintiffs and the defendants 3 and 4, wherein they had agreed to
receive money in lieu of their respective shares, that they have entered
into an arrangement that the first defendant has to pay amounts to the
defendants 3 and 4 and the second defendant has to pay to the plaintiffs

in lieu of their shares, that the first defendant was allotted with an extent
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of 1.23 ' Acres in the southern half out of the total extent of 2.47 Acres
and the second defendant with northern portion of 1.23 7 Acres with an
undivided half share in the well, electric motor, pumpset etc., that in
pursuance of oral partition, the second defendant paid amount to the
plaintifts, but since the first defendant could not pay the amount to the
defendnats 3 and 4, he executed a registered sale deed dated 21.05.1996
in respect of 22 cents in the eastern side out of 1.23 %2 Acres allotted to
him, that the second defendant, on 05.01.2004 sold the entire extent of
1.23 Y2 Acres allotted to him in the oral partition to the fifth defendant,
who in turn sold the property to the sixth defendant, that the first
defendant, on 30.08.2006 sold 1.01 % Acres of land to the seventh
defendant, who is the husband of the sixth defendant, that the defendants
6 and 7 since their purchase have been in possession and enjoyment of
the suit property by mutating revenue records in their favour and that
since the plaintiffs are not having any share in the suit property, the suit

1s liable to be dismissed.

7. The fourth defendant, in the earlier suit filed in O.S.No.88 of
2004, on the file of the District Munsif Court, Srivilliputtur (O.S.No.283

of 1998, on the file of the Subordinate Court, Srivilliputtur) claiming
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partition in respect of five items of the properties, whereas the plaintiffs

have filed the present suit in respect of second schedule of property in

0.S.No.88 of 2004.

8. The defendants 5 to 7 have taken additional defence that since
the other four schedules shown in O.S.NO.88 of 2004 were not added in
the present suit, the suit is bad for partial partition. The said defendants
have also taken a defence that though the present plaintiffs were partites
to the suit in O.S.No.88 of 2004, they have not made any claim with
respect to the properties therein and as such, the present claim of the

plaintiffs is barred by the doctrine of constructive res judicata.

9. The plaintiffs in their reply statements have taken a stand that
their father Ramasamy Konar purchased the present suit property, vide

sale deed dated 31.07.1948.

10. The learned trial Judge, upon perusing the pleadings of both
parties, has framed the following issues:
(1) Whether the plaintiffs are entitled for preliminary decree of

partition as prayed for?
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(2) Whether the oral partition as alleged by the defendants is true?
(3) Whether the suit is bad for partial partition?

(4) To what othe reliefs?

11. During trial, the plaintiffs have examined the second plaintiff
as P.W.1 and exhibited 5 documents as Exs.A.1 to A.5. Though the fifth
defendant has adopted the written filed by the sixth defendant, remained
exparte at the trial. The defendants 6 and 7 have examined themselves as
D.W.1 and D.W.2 respectively and exhibited 8 documents as Exs.B.1 to
B.9. The learned trial Judge, upon considering the pleadings and the
evidence both oral and documentary and on hearing the arguments of
both sides, vide judgment and decree dated 26.08.2016, has granted the
relief of preliminary decree by declaring that the plaintiffs are entitled to
get 2/6"™ share in the suit property. Aggrieved by the granting of
preliminary decree, the defendants 6 and 7 have preferred separate
appeals in A.S.Nos.49 of 2016 and 50 of 2016 and the learned Additional
District Judge, Srivilliputtur, upon considering the materials available on
record and on hearing the arguments of both sides, has passed a common

judgment dated 03.10.2019 by allowing the appeals and thereby setting
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aside the judgment and decree passed by the trial Court and
consequently, dismissed the suit. Challenging the impugned common
judgment and separate decrees, the plaintiffs have preferred the present

Second Appeals.

12. At the time of admission, the following Substantial Question of
Law came to formulated:
“ Whether the lower appellate Court is right in allowing the appeal

holding that the suit is bad for partial partition?”

13. After hearing the arguments of both sides, the following
Substantial Question of Law came to be formulated:

“ Whether the first appellate Court is right in allowing the appeal,
when the defendants 6 and 7 failed to prove the alleged oral partition

between the plaintiffs and the defendants 1 to 4?”

14. At the outset, it is pertinent to note that the fourth defendant in
the present suit has filed a suit against the present plaintiffs and the
defendants 1 to 3 and 5 claiming partition in O.S.No0.283/1998, on the

file of the Subordinate Court, Srivilliputtur and subsequently the said suit
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came to be transferred and was taken on file in O.S.No0.88 of 2004, on the
file of the District Munsif Court, Srivilliputtur in respect of five schedule
of properties alleging that all the properties came to be owned by her

father Ramasamy Konar as his separate and self acquired property.

15. The second defendant in the present suit as well as in the
earlier suit in O.S.No.88 of 2004 and the fifth defendant in the present
suit who was the sixth defendant in the earlier suit have filed written
statement, but subsequently, since the fourth defendant herein (the
plaintiff in O.S.No.88 of 2004) has not turned up for the trial, the said
suit was ordered to be dismissed for default on 17.10.2005. After the
dismissal of the said suit in O.S.No0.88 of 2004, the plaintiffs herein who
were the defendants 3 and 4 in the earlier suit have filed the present suit
claiming partition in respect of one schedule of proprty which was shown
as second schedule in O.S.No.88 of 2004 alleging that the present suit
property came to be owned by their father separately. Though the
plaintiffs have not stated as to how their father had become the separate
and absolute owner of the suit property in the plaint as well as in the first
reply statement filed in the year 2010, in the second reply statement filed

in February — 2016, they have raised a pleading that the suit property
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came to be purchased by their father vide sale deed dated 31.07.1948 and

at the trial, the same came to be exhibited as Ex.A.5S.

16. The contesting defendants have taken a specific defence that
the suit property and other properties were owned by the Hindu joint
family consisting of the deceased Ramasamy Konar and his two sons the
defendants 1 and 2, which was headed by kartha Ramasamy Konar. To
put it in short, the plaintiffs have claimed that the suit property is the
separate and self-acquired property of their father, whereas according to
the defendants 6 and 7, the suit property was a joint family property of

the deceased Ramasamy Konar.

17. It is settled law that there is no presumption of a property being
joint family property only on account of existence of joint Hindu family
and the one who asserts has to prove that the property is a joint family
property and that if the person so asserting proves that there was nucleus
with which the joint family property could be acquired, there would be
presumption of the property being joint and the onus would shift on the

person who claims it to be the self acquired property to prove that he
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nucleus that was available.

admit

joint family ancestrally and the relevant portions are extracted hereunder

18. The second plaintiff as P.W.1 in her cross-examination would

that the properties shown in the earlier suit were belonging to the

for better appreciation:

plaintiffs, the present suit property came to be purchased by Ramasamy
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“usmipn amphileb o sitar 3B SUSD GFTIEHSG HPUTH aledy 1
2 WgHaundsst ugd 2 siengl oI6IMITed DG UFDUDT GIFTHFH
GO, s anphbded o sten Seugh Hufed GITSHID 1 2
WrHaund’sst  augd o siiengl oredimiTed Fifl&meir. ... o1 601
DINUT - FHTHTTHAT AL Hu g "G GBIOubSed Huded o siten
CaTH GBS 1L Tald GFTHHIHHA uTdHS Wi L_g oreimmed Fameor.
ABa Gurg GGy /[ yitafs GInsSed ol _Hbend & BITBITH
WamBEGD s IPiPafoenfseons  3/1  ul@g  undSuiu G

Chhss sreiimmsd Fifgmer.”

19. No doubt, as rightly pointed out by the learned Counsel for the
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Konar vide Ex.A.5 sale deed, but as rightly pointed out by the learned
Counsel for the contesting defendants, the joint family was owning
ancestral properties. Even according to P.W.1, all the properties came to
be owned by the joint family properties ancestrally. In view of the above,
as per the settled legal position, the burden gets shifted to the plaintiffs to
prove that the suit property was purchased by their father with his own
funds and not with the help of the income derived from the joint family
property. But admittedly there is absolutely no pleadings or evidence in

this regard.

20. It is not in dispute that Ramasamy Konar had died in the year
1993. According to the plaintiffs, since their father had died intestate
leaving behind his self acquired property, being Class — I heirs, the
plaintffs and the defendants 1 to 4 are entitled to get 1/6™ share each. But
according to the defendants 6 and 7, after the death of Ramasamy Konar,
there was an oral partition in the year 1996 in the presence of the
plaintiffs and the defendants 3 and 4, wherein the sisters had agreed to
receive the amounts in lieu of their shares, that the defendants 1 and 2
were allotted 2 share each in the suit property and the first defendant had

agreed to pay the amounts to the defendants 3 and 4 whereas the second
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defendant had agreed to pay the amounts to the plaintiffs in lieu of their
shares and that in pursuance of the same, the second defendant paid
amounts to the plaintiffs, but since the first defendant could not pay the
amount, he executed a sale deed in respect of 22 cents out of 1.23 Acres
allotted to his share in favour of the defendants 3 and 4, that
subsequently the defendants 1 and 2 have alienated the portions of the
property to the defendants 5 and 7 and that the above aspects would go to

show that oral partition was acted upon.

21. The learned trial Judge, by observing that the contesting
defendants have miserably failed to prove the oral partition, has granted
the preliminary decree as sought for by the plaintiffs. As rightly
contended by the learned Counsel for the contesting defendants, the main
issue to be decided is as to whether there was an oral partition in the year
1996. It is pertinent to note that the plaintiffs have themselves produced
and exhibited the copies of the written statement filed by the defendants
2 and 5 in the earlier suit in O.S.N0.88 of 2004. The plaintiffs' brother —
second defendant in the present suit as well as in the earlier suit has filed
his written statement under Ex.A.3 wherein he has specifically pleaded

about the oral partition and the way in which the same came to be acted
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upon. It is necessary to refer the following passages in the written

statement filed by the second defendant:

“Budd CITSSIGHmN GUTYIGS anmd mhnd GHIST 1Py aeumauPes
SBUUGITT  Smeoomer 17601 1996 — D  ediGauThSdS  oaifleb
cuifwenit®sit  (psdi]  aumHGTY UTSD  GFhwiu’ L eor. A& DS
Cymoamf& smeormifsdl  Gueadr  EBEHD  BeLHH  GHT6dL_60IT. Nd56b
Guedr  L0EBEDEESH INTHEHOL_ W U _HDGTW  CHTMHMUW  LIs0IDTH
CHTHRSSHON .  ~astiBLD. ST T T T R T & % 3] o (C DNUITH6TT
CITHSHIGad U@ ~HUS5 s Lmg eleoayd ~ud  plebsiuL L gl
ST D anFsGh 50 Prfansdsan 6hs BT aphdsr 1
Pr&eundy  uveond  GFNHS “aloiiBlD el 3 whmibd 4
WySaundsamsr  wohn 1PpHurSsanbs S  Cha BT 1Pgssumsun
usold  GFeNIHG ~eudiBID  I6IMID  IBEBTTTILL L_GI.  DsksuTn
~uf pessiulims  ChET  amd! 2 LuL Dismeraudn b
6J DMIBGBIT600TL_60I1T.

7. Gha B anphbdsdt 1D 1PySaundumsran® amdb@ip 510
Wy&Saundd pdHHI0L SfSSBID IBCHTOIL Ll UlD CIYSHHTLOHS
AHDEH GLTE 210 HuFd GCITHEFHES Daubbd @HIBBIUL L
uTEHEeD b uGSew  Hyuwrs  uhsTd  ude Il
CaTHSHITTaTTTHA.  WHSD  Syuhudbsyd  sreomymhae ursainoS
amdy 1 (pHed 5  1PgHaundsensbd ComLufed oaiflsh smaudbg ~ud

uTsD  GFlFH  GHmadi_dsil gl ulsdsmsdl  eyDUL” L Gl DbHS
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&rw  Pauoudssmsor  UTTaPL L P %6 2 06D _&60160LDAb6TT

199

Gaiflu)ib.

22. The fifth defendant in the present suit, who is the purchaser
from the second defendant has also filed written statement reiterating the

oral partition pleaded by the second defendant in his written statement.

23. The learned Counsel for the plaintiffs would submit that since
the earlier suit was dismissed for default, the averments raised in the
written statement filed in the earlier suit cannot be taken as admission for
the present suit. As already pointed out, one of the sisters has filed the
earlier suit claiming partition in respect of more properties alleging that
the properties were the self-acquired properties of their father and in that
proceedings, one of the brothers has filed a written statement taking a
specific stand that after the death of their father, oral partition was held in

the year 1996.

24. At this juncture, it is necessary to refer the decision relied on
by the learned Counsel for the contesting defendants in S.R.Srinivasa

and others Vs. S.Padmavathamma reported in 2010(5) CTC 364, where
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would provide the best proof of the facts admitted and the relevant
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passages are extracted hereunder:

https://iwww.mhc.tn.goy/ iR Qs

“31. It is undoubtedly correct that a true and clear admission
would provide the best proof of the facts admitted. It may
prove to be decisive unless successfully withdrawn or proved
to be erroneous. The legal position with regard to admissions
and their evidentiary value has been dilated upon by this
Court in many cases. We may notice some of them.

32. In the case of Narayan Bhagwantrao Gosavi Balajiwale
v. Gopal Vinayak Gosavi (1960) 1 SCR 773 it was observed
as follows:

"An admission is the best evidence that an opposing party
can rely upon, and though not conclusive, is decisive of the

matter, unless successfully withdrawn or proved erroneous."

33. In the case of Nagindas Ramdas v. Dalpatram Ichharam,
(1974) 1 SCC 242, it has been observed.:

"Admissions, if true and clear are by far the best proof of the
facts admitted. Admissions in pleadings or judicial
admissions, admissible under Section 58 of the Evidence Act,
made by the parties or their agents at or before the hearing
of the case, stand on a higher footing than evidentiary
admissions. The former class of admissions are fully binding
on the party that makes them and constitute a waiver of

proof. They by themselves can be made the foundation of the
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rights of the parties. On the other hand, evidentiary
admissions which are receivable at the trial as evidence, are
by themselves, not conclusive. They can be shown to be

wrong."

34. The aforesaid two judgments along with some other
earlier judgments of this Court were considered by this Court
in the case of Gautam Sarup v. Leela Jetly,(2008) 7 SCC 85
wherein it was observed as follows:

"16.A thing admitted in view of Section 58 of the Evidence
Act need not be proved. Order 8 Rule 5 of the Code of Civil
Procedure provides that even a vague or evasive denial may
be treated to be an admission in which event the court may
pass a decree in favour of the plaintiff. Relying on or on the
basis thereof a suit, having regard to the provisions of Order
12 Rule 6 of the Code of Civil Procedure may also be decreed
on admission. It is one thing to say that without resiling from
an admission, it would be permissible to explain under what
circumstances the same had been made or it was made under
a mistaken belief or to clarify one's stand inter alia in regard
to the extent or effect of such admission, but it is another
thing to say that a person can be permitted to totally resile

therefrom."”

"28. What, therefore, emerges from the discussions made
hereinbefore is that a categorical admission cannot be resiled

from but, in a given case, it may be explained or clarified.
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Offering explanation in regard to an admission or explaining
away the same, however, would depend upon the nature and
character thereof. It may be that a defendant is entitled to
take an alternative plea. Such alternative pleas, however,

cannot be mutually destructive of each other."

25. The learned Counsel would also rely on the decision of the
Hon'ble Apex Court in Ahmedsaheb (dead) by Lrs., Vs. Sayed Ismail
reported in (2012)8 SCC 516, wherein the Hon'ble Apex Court reiterated
the legal position that admission of a party in the proceedings either in
the pleadings or oral is the best evidence and the same does not need any

further corroboration.

26. Even assuming that the averments raised in the written
statement filed in the earlier suit cannot be taken into consideration, as
rightly pointed out by the learned Counsel for the contesting defendants,
the second plaintiff — P.W.1 would categorically admit the oral partition
and the relevant portion is extracted hereunder:

e 2 —ib Hamd anrgm.cw.360  GameLeSujsiian  afanymei
Fif&medl  oledimmed  FIEHTeO.  UT.FT.<.360 UTPT 660 HUdled

CITSHHIBHmaT  GUTMISHS aumdy  whmid  Chse 1WyHaumsuisr  &Hans
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&SIeoLomeorl 19601 199660 @arft GUIfweniTHsiT (pedr] sumhGOTY LTS
Grhwiu’ L& or60ipid D&eb Crmoaml) ~&meontifsdl GLsdr DHBEHID
He0b S GBIT600TL_60TIT eI 60ImID SEYA GLI6o0T 0SB BEHHG
DaTEapdbGH i U g GCHTMHMW UoTH GHTHBBILL ~6aldiLg W
oTIMIDE ~LoDEHTONHB CITHHHBATD U G B BB L TH  6I6Iml
~uf  pssiul L g eI Dseiiuy  anEESDS 5D
19y &5 B B1D ChHs suLpH 6D 1—1p 1Py &lsum gy’ L1so0rLD
Camihsaniihd  sledmID® 38 & pHandsarmenr  pbm
Wydaurdsansbdd Chae BT 1TTSuTH ST Uoond GIMBHSH ~eusdi(BLD
6T 60l U BCHTsTeniIIL LI 6T S Dic)MeNT ~ud
Lo BBIuL L 6nd =T IY: Mg 2 Lu DN606016)(b (D
QUYBCHTOL_60IT  6I6dim  GIFTebeIILL (BeiTengl  oledimmed  Frilgmeol.
AIT.IT.<9H.3 urym  Ted Chas anpsbdlstt 100 1Pgsumdumsorsui
aATESGD 510 Wrsumsd  phHieol FfsEsD  UYSCHTOIL UL
usorld  GFMHHTIOED  DBDG GLTE 21D sSuded aund
RSHIBSILL L U5 857601 (b UGS emul G 370)) JITIT)
usdpiuge) Gsii% OCHTHESHMTT oledinid K Hoyull USHS YLD
olediml GBS UTHMID suTd 1 pHed 5 1PFHaundsa Goor_ufed
oariflsb  emaubHHl ~ud umTHED CFlGH CHTOL_&60T g l1LemL_uPebdmedrt
UL & eredimid o miu’ Bsitangl  eleiimmed  FiflHmedl. 1996 6D
BeoL_GUbm urshSeir 1PrTH  CITHmS GUITNISHHIOL 196D  GHEOTLITHLD

iPPaPemeniPebsona ~uir ung 1.23 2 6aatiiGid 80mbs Sonn S
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ubyes” @  1fifafemuisbeormrs ~uft  umd ul@d 1D 1PgSuTsEe
PBHIGHIUL LG oleipd BHs urhewTf ursshdled Che 1Prms
Bufed Gamhaomer e ubsd utd om 1.23 2 GsaiiGid 860

9 _sitem &sooml LoHYHID

uby G Bo Iffalmeonisbeons  umd ulGdb 2 1PgSnsSG
ITHIGOTILOWTS HIBBIUL L_FHI 6T6iDTed FUebed. ccoeeeeenes

AUT.IM.<Dh.4 60 GFTebedujsitan  affauy”sHer  FHMei.ANHEH suphaled 11D
Wralaums? aumhiewT uTHHa’sd DNUbESH oL 5B CIFTHEHHT6

HeOFud CHTHHEHBTH GFTO s 6Isiipmed Figmedr.”

27. Considering the above, as rightly contended by the learned
Counsel for the contesting defendants, the learned first appellate Judge
has given a finding that there was oral partition and in that partition, the
defendants 1 and 2 were allotted with 2 share each in the suit property,
that the second defendant had paid amounts to the plaintiffs in lieu of
their shares and that the first defendant had executed a sale deed in
respect of 22 cents in favour of the defendants 3 and 4 instead of the

amounts agreed to be paid.
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28. It is settled law that when an oral partition of joint family
property is pleaded, its veracity could be decided by the subsequent
conduct of the parties to the alleged partition, more particularly how the
properties have been dealt with by the parties after the alleged partition.
As already pointed out, in the present case, the second defendant has paid
amounts to the plaintiffs in lieu of their shares and the first defendant had
given 22 cents of land which was allotted to his share to the defendants 3

and 4 in lieu of the amount that was agreed to be paid.

29. It is pertinent to note that the second defendant sold the entire
extent of 1.23 '2 Acres allotted to his share to the fifth defendant vide
sale deed dated 05.01.2004, who in turn sold the suit property to the sixth
defendant vide three sale deeds under Exs.B.1 to B.3. It is not in dispute
that the first defendant after giving 22 cents of land out of 1.23 %2 Acres
allotted to him in the oral partition to his sisters, sold the remaining
extent of 1.01 72 Acres to the seventh defendant vide sale deed dated

30.08.2006 under Ex.B.8.

30. The seventh defendant has also produced and exhibited the
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copy of the settlement deed executed by the first defendant in favour of
his children dated 10.12.2009 under Ex.B.9 wherein also the first
defendant has referred that the suit property was owned by his father
ancestrally and a portion of the same was allotted to him in the oral
partition. As rightly contended by the learned Counsel for the contesting
defendants, it is evident from the admission of P.W.1 that their father
Ramasamy Konar had got ancestral properties, that her father Ramasamy
Konar and the defendants 1 and 2 constituted a joint Hindu family and
the said family owned ancestral properties including the suit property and
that her father and two brothers were entitled to get 1/3 share each in the

undivided properties of the joint family.

31. As rightly contended by the learned Counsel for the contesting
defendants, it is clearly evident that the plaintiffs received the amounts
from the second defendant in lieu of 1/3 share in the 1/3 share of their
father, that they did not question the alienations made by the defendants
1 and 2 as evidenced by Exs.B.6 to B.8 and that the above would go to
establish the oral partition, which came to be accepted in Exs.A.3 and A.

4 and as admitted by the plaintiffs.
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32. Now turning to the technical objection that the suit is bad for
partial partition, according to the contesting defendants, in the earlier suit
in O.S.No.88 of 2004, five schedule of properties were included and the
present plaintiffs having remained exparte in the said suit and having
admitted that the other properties are in the hands of the defendants 1 and
2, they have filed the present suit only with regard to the suit property

and as such, the suit is hit by doctrine of partial partition.

33. It is settled law that once a partition is proved or admitted, the
presumption is that all joint property was partitioned or divided. The
Hon'ble Supreme Court in the case of Kesharbai alias Pushpabai
Eknathrao Nalawade (dead) by Lrs., and another Vs. Tarabai
Prabhakarrao Nalawade and others reported in (2014)4 SCC 707,
relied on by the learned Counsel for the contesting defendants, has
observed as follows:

“It is a settled principle of law that once a partition in the
sense of division of right, title or status is proved or
admitted, the presumption is that all joint property was
partitioned or divided. Undoubtedly the joint and undivided
family being the normal condition of a Hindu family, it is
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usually presumed, until the contrary is proved, that every
Hindu family is joint and undivided and all its property is
joint. This presumption, however, cannot be made once a
partition (of status or property), whether general or partial,

is shown to have taken place in a family.”

34. In the case on hand, as already pointed out, the plaintiffs have
admitted the oral partition and more importantly in the earlier suit, five
schedule of properties were added, but after the dismissal of the said suit,
the plaintiffs have filed the present suit claiming partition in respect of
one item of property. As rightly contended by the learned Counsel for
the contesting defendants, the plaintiffs have not offered any reason or
explanation as to why the other properties were not added in the present
suit or that the present suit property was excluded earlier. At the same
time, the learned trial Judge has rightly applied the decision in the case of
Karuppiah and another Vs. C.Muniyappan and others reported in
2014(2) CTC 706 to the position that alienee cannot raise the plea of

partial partition.

35. In the present case, the contesting defendants 6 and 7 who are

the purchaser from the defendants 1 and 2 cannot contend that the suit is
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bad for partial partition. Moreover, the learned first appellate Judge has
nowhere given a finding that the suit is bad for partial partition. But the
plaintiffs have raised grounds as if the first appellate Court has given a
finding that the suit is bad for partial partition and on that basis, the

Substantial Question of Law came to be formulated.

36. Now turning to the next technical objection that the suit is
barred by the principle of constructive res-judicata, it is the case of the
contesting defendants that the plaintiffs and the defendants 1 to 4 in the
present suit are parties to the earlier suit and all the joint Hindu family
properties including the suit property were included therein, even
assuming without admitting the case of the plaintiffs and even according
to the case of the plaintiffs, the plaintiffs being the defendants 3 and 4 in
the earlier suit did not claim their allotted 1/6™ share each in the said suit
properties including the suit property in the present suit by way of
counter claim and they remained exparte and that therefore, the present
suit filed by the plaintiffs is clearly barred by doctrine of constructive

res-judicata and the suit is liable to be dismissed.
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37. Section 11 of the Code of Civil Procedure embodies the
doctrine of res-judicata and it enacts that once a matter is finally decided
by a competent Court, no party can be permitted to re-open it in a
subsequent litigation. It is a legal doctrine that prevents the Court from
re-examining the case that has already been decided. It is pertinent to
note that the decision of a Court will operate as res-judicata only if it is
given on the merits of the case. If the suit is dismissed due to absence of
jurisdiction or want of prosecution, then such a dismissal will not operate

as res-judicata.

38. The rule of constructive res-judicata has been incorporated in
explanation VI to Section 11 C.P.C., which provides that all those matter
that ought to have been made as a ground of defence or attack in a suit,
but were omitted, will also be deemed to have been directly or
substantially in issue in such a suit. To put it in other way, if a party fails
to raise a reasonable ground of defence or attack during a suit, then such
an issue is presumed to have been decided against the defaulting party.
In the case on hand, according to the contesting defendants, the plaintiffs

herein, who are the defendants in the earlier suit have not claimed that
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they are entitled to get 1/6™ share each as claimed in the present suit and
that since they have failed to claim, the present claim is barred by

constructive res-judicata.

39. As already pointed out, the doctrine of res-judicata as
contemplated under Section 11 C.P.C., can be invoked only if the earlier
litigation 1s decided on merits. In the present case, the earlier suit in
0.S.No0.88 of 2004 came to be dismissed for default and as such, the
principle of res-judicata or rule of constructive res-judicata cannot be
made applicable. Hence, the Substantial Questions of Law are answered
in favour of the contesting defendants and against the plaintiffs.
Considering the above, the learned first appellate Judge has rightly come
to the decision that the plaintiffs are not entitled to get the relief and
rightly set aside the judgment and decree passed by the trial Court.
Consequently, this Court concludes that the common judgment and
decrees passed by the first appellate Court in A.S.Nos.49 of 2016 and 50
of 2016, dated 03.10.2019, on the file of the Additional District Court,
Srivilliputtur, are liable to be confirmed and as such, the Second Appeals

are liable to be dismissed.
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40. In the result, both the Second Appeals are dismissed,
confirming the common judgment and decrees passed in A.S.Nos.49 of
2016 and 50 of 2016, dated 03.10.2019, on the file of the Additional
District Court, Srivilliputtur. Consequently, the connected Miscellaneous
Petition is also dismissed. The parties are directed to bear their own

Ccosts.
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