C.M.A.(MD).No.1156 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Reserved on 15.11.2023 : Pronounced on 23.02.2024

CORAM:

THE HONOURABLE MR.JUSTICE RMT.TEEKAA RAMAN
AND
THE HONOURABLE MR.JUSTICE P.B.BALAJI

CMA(MD) No.1156 of 2023
and
CMP(MD) No.15485 of 2023

J.Lakshmanan ... Appellant/ Petitioner
Vs.

K.Sasikala ... Respondent/Respondent
PRAYER: Civil Miscellaneous Appeal is filed under Section 19(1) of the
Family Courts Act, 1984 against the Judgment and Decree passed by the
Family Court, Theni in HMOP.No.357 of 2022, dated 17.10.2022.

For Appellant : Mr.R.Santhanam

For Respondents : Mr.S.Malaikani

JUDGMENT

RMT.TEEKAA RAMAN, J.

The unsuccessful husband is the appellant herein. The appellant

filed a petition for divorce on the ground of cruelty under Section 13(1)

https://lwww.mhc.tn.gov.in/judis

1/15




C.M.A.(MD).No.1156 of 2023

(1a) of the Hindu Marriage Act in H.M.O.P.No0.49 of 2018 before the Sub
Court, Periyakulam, Theni and later, it was transferred to Family Court,

Theni and renumbered as H.M.O.P.No0.357 of 2022.

2. For the sake of convenience, the parties are referred to as per

their ranking before the Trial Court.

3. The short facts leading to the filing of this appeal are as
under:

3.1. The marriage between the parties was solemnized on
12.06.2002 at. Vasuki Thirumana Mahal, Periyakulam and initially, they
set up their matrimonial home at Murugamalai. Subsequently, they have
shifted the family to Poosaripatti. Out of the wedlock, two children were

born, namely, Kaviasri and Vasikaran.

3.2. The husband alleged that the wife has not co-operated to
lead the matrimonial home and used to utter false words and thereby, he
was subjected to mental cruelty. The husband was working as a tailor at
the time of the marriage and at the instance of the wife, they shifted the
matrimonial home to Poosaripatti, where, the wife refused to perform the

duties and he supported her in contesting as ward councilor in the said
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Panchayat and thereafter, he got a job in the Transport Corporation and
the respondent was not behaving like a dutiful wife and hence, he has

filed the application for dissolution of marriage on the ground of cruelty.

3.3(a) A counter statement of the wife was filed before the
Family Court. The factum of the marriage and the son and daughter born

to them were admitted.

3.3(b) It is the specific plea of the wife in the counter statement
that at the instance of the husband, the mother of the wife has purchased a

land and availed a bank loan and constructed a house at the cost of Rs.

10,00,000/-

3.3(c) The wife also contested the election for the ward member
and she was elected as a councillor. Since the husband was not behaving
properly with the fellow councillor, it has created a ruckus and created
unpleasantness, while she was discharging her duty as a councillor and
because of that, she has moved over to Poosaripatti, wherein, the husband
came in contact with one lady by name, Nagaratnam and thereafter, the
petitioner/husband was not living with the said Panchayat and thereafter,

he got a job in the Transport Corporation and the respondent was not
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respondent/wife.

3.3(d) Resultantly, the respondent/wife filed a complaint before
the Nilakottai All Women Police Station and sensing the same, the
husband has sent a notice (Ex.P.3), dated 14.01.2016 for restitution of
conjugal rights and invited her to live with him, for which, the wife has

also sent a reply (Ex.P.4) dated 25.01.2016.

3.4. After the petitioner/husband got a Government job in the
Transport Corporation, he decided not to live with the respondent but
intended to remarry another lady of his choice and hence, he filed
H.M.O.P.No.23 of 2016 for restitution of conjugal rights and the same
was dismissed for default, which was marked as Ex.P.2 and thereafter,
having left with no other option, the respondent/wife filed maintenance
case in M.C.No.9 of 2017 on the file of the learned Judicial Magistrate,
Nilakkottai and also filed G.W.O.P.No.41 of 2019 on the file of the
Principal District Court, Theni for visitation rights of the minor child and
in order to avoid the maintenance, the husband filed the present petition

and hence, she prayed for dismissal.

4. During the trial, the petitioner/husband examined himself as

https://lwww.mhc.tn.gov.in/judis

4/15




C.M.A.(MD).No.1156 of 2023

PW.1 and also examined PW2 and PW3 and marked Ex PI to Fix P.12 On
the side of the respondent/wife, she examined herself as R.W.1 and also
examined another person RW-Andavar (independent witness) and no

document was marked.

5. On consideration of both oral and documentary evidence, the
Family Court has come to the conclusion that neither the physical cruelty
as stated by the petitioner nor the cruelty of any shock was exhibited by
the wife against the husband and consequently, dismissed the same and

hence, the appeal.

6. Heard the learned counsel for the petitioner/husband and the

learned counsel for the respondent/wife.

7. The point for consideration is whether filing of maintenance
case under Section 125 of Cr.P.C., before the learned Judicial Magistrate.
Nilakkottai and filing of G.W.O.P.No.41 of 2019 before the learned
Principal District Court, Theni would amount to false accusation and
filing of a criminal case, warranting divorce on the ground of a cruelty as

defined under Section 13(1)(ia) of the Hindu Marriage Act?
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8(a). From the evidence of P.W.1 and R.W.1, it is disclosed that
initially, the husband has filed H.M.O.P.No0.23 of 2016 on the file of the
Sub Court, Periyakulam for dissolution of marriage and the same was
dismissed for default. An explanation is being advanced that there was a
mediation and in the mediation, it is decided not to prosecute the said
O.P. Had there been any such mediation, it should have been withdrawn
and not allowed to be dismissed for default. Be that as it may, since the
earlier order in H.M.O.P.No.23 of 2016 was dismissed for default, the
same is not on merits and the same does not amounts to res judicata. It is
to be stated that P.W.2 has spoken about certain loans said to have been

raised by the petitioner in construction of the house.

8(b). R.-W.1-wife, in her evidence, has categorically stated that
on the date of the marriage, i.e., 12.06.2002, the petitioner was working
as a Tailor and her parents have purchased the plot in her name at the
instance of the husband and they also availed loan from Dindigul
Mahendra Bank and constructed a house. Thereafter, the father of the
wife has purchased an Auto and he drove the Auto for some time and

subsequently, he sold the same and remained unemployed at home.
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8(c). It 1s the specific evidence of the wife that with the consent
of her husband, she had contested for a ward councillor post in the
panchayat election and as the husband is picking up quarrel with the
other councillor and the ward members, they decided to go back to
Murugamalai Town. Thereafter, she has spent Rs.3,00,000/- in getting the
husband, the post of driver in the Tamil Nadu State Transport
Corporation and by pledging the jewels in Nilakottai Pandian Rural
Bank, she has mobilized some funds to meet the demands of the husband

in order to secure a job in the Transport Corporation.

8(d). Yet another specific evidence of R.W.1 (wife) is that the
petitioner/husband has developed illicit relationship with one
Nagaratnam which resulted in the husband living separately with her and
hence, she filed a complaint before the All Women Police Station,
Nilakottai. He has agreed that after Pongal, he will come and restore the
marital life. However, without doing so, the husband has filed
H.M.O.P.No.23 of 2016 for restitution of conjugal rights and the same
was dismissed. Subsequently, M.C.No.19 of 2017 for maintenance filed
by the wife was closed. The husband lived for only one month.

Subsequently, he taken her to the Sub Registrar Office at Periyakulam
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and asked her to settle the property in his name in respect of Poosaripatti
village house for which, she was not willing and she was subjected to

physical cruelty and therefore, she came to her parental house.

8(e). It is the pleading and specific evidence in her chief
examination and in respect of the version of R.W.1, certain answers had
been elicited during the cross examination of P.W.1. We are of the
considered opinion that the husband has admitted the averments made by
the wife, which reads as under:

Uergdmognigmyi oerfled [T 601 BHBELD
alLgB@flw G iomengl  eledigl  OTOWTT  6IHTOIHTTHH G
SIS OBTHHH S ID 6IIBTeL FAHTEN. DIBIG HLIQU|6TT6N
L 19BE 6T TLDEDIGHTIT Quuwiflev 0@ BT @Gevmenr
emLienTeiFle0 Bevmedt eummisl &l &L 19Cesil 6TedimBTe0 6 &L 19
WYHH LIB&HHTen Geomer eurmias Geored.

@GLomLig il HHHL mIb Gl & 62606001 356N 61T
THITOMIBHTTTHET  SLIQUPIPHSHTT  6160MBT60  [BT6ISHT6N &L Ig
(1WP19 &HECH60T. &H6)6M60T SL_19UISHBEHT6 T & ST
oL LD  @6Vemev.  GIHTOMISTIALID 2 _6lT6eNH. Db
FOWHSH0 eIHToaHTyT omym g CHiThHedsd mleiiml  eumit®
s edleograds CHiThHl 6THHBLILILLITT 6I6IBIeL &FiflHTeo.

BIell  eIHToaIHTIT  2mfled 2 6o BOBIH
HOGNFIO(HL6N  GMULL  SHBHBTMI  LOBBID  FleuHLe 6L L
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HBBTW SHTTOIOTS DBIGE GlUilHHS (LPIQUITLDED 6160 DETTT 60T
WPIHELMmeY  bEGHEG — CIHTODISTR]  DDPSHSH b
GWIbHEH6.

THTOEISHTIT  oarfled BTHFHH6MD 6T60Im  ©ILI6TOT 66T
oleh@ OFHMUD. JAHTIOMISTIT 6T6ilenel HBTH UTTHMBHUNED
Sl  CETHMWILGHHINSHTHED CFThHEHl UTp  OWISHMTIT
oty QUTUIWLTS  FnmIsl@men  eletipmsy  Filulssv.  6T6ll LG
THTOMIBHTIT  DbFH BIBTHAHEMD 6160113  GILITTEIL 60T 616G,
ST HOISHTLITL o 6I6NSHTHELD [HIT60T GHiThal QUMLD
BIIUSTEHOD  HeVHCHTL DL DWHFH BT — HTEIED
BleneoidHHev UMt  OsThHHH 2 _ewienlodHrer.  GuTeSFTT
ST  DIMIPHFHI STHTOMISTIHL N GBLOUD BLHdH 6CFT6060
FBIMTH6IT. BT  HOWTE iy UTTHEH  HHDU bS]
SMIPHH CFLHTH FnPFOFaBm6. DHLIBEH B 6IHIOD
UTTHBTIDED  6T60dH  QUpHBMBEhT  cpsvld  16.01.2016  Siediim
Caibal oumpaBapmifl CrmL_1e6rd DI I Cevredr. DbSH
SVNISHG ISHTDISHTIT  HIlidled eIGUTHID G&FTHaHI  6umD
SWTT  e16iiml  Fopfl UHD SpSlelliy DIDILLNITTEH6T.  S60T6L
BT6T HHOU DADPHH 6UbFH GHOBLULD BLSHSHTO6D 61&.611D.¢.L1.
23-16  6IiB  QUPHMSB  FPHLD  HHIOAIBHIHL  HTHEH6D
Q&FuIBa 6.

QpBHmLuled  HevdBHTL mL  BHHHHIMB  HHEUT
bAHSIBHH0  61D.8.9-17  Geuenimbgld  Csmfl o161 15
THTOMIBHTIT  aupd& OHTBHHTT. CoBuy  eSeuTeTDF LD
CamhHs UwbH OBTenih CFThadl  euTHEHTMHID  DenIOTeD
goygiones  Cudl GCaihbdl eumbDUSHTE  Fnl 19FOFeIH  30-11-17
(PG H6L 22-6-18 auemy (PIHeM60 HBMeL SRHeUdLD GUTDEISHTH
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GbwUD BLHHCaD. @FHieuemny elemdFid GCsmhl  HTHH60
Ceuly eapd@ Howu  CuBelsLeNsy  6IHIBTEL  DIHILMBNS
Caflwrgl.  egliToaisTyT Quwiflsd 2 sfem el L BUSBE
Ut  usHHID  uPHbdH  CeEThHHE  GFTeLed  Guflw@end
FTTUSHUTENT  DIVINNVSHHBE  THTOMISHTIN]  DIDPSHI
Qb SLLTWILGSHS UHbH OBTHHD FnnllGerei  6T6iMT6ED
gifluwsvev.

[HIT63T BT BB FLOUHSHLOTSH 6T TLDEDIGHTIIT
Quflw@end Smeusd FHeweowH Hev UsSMT EThHHSHTT. Gomuig
st Foubsons olgFtlsHsdled @GBwU LIFFFamen  6IemIgHT6e0
H&HILDETMBLD ELPEVLD BT HH1H O\ B T6IT(ETHRIGH 61T 616013
afemisSH el et (emphasis supplied)

9(a). Thus, this Court finds that in the cross examination, P.W.1-
husband has admitted that the mother of the wife gave a settlement of the
land and the wife has constructed the house by raising the loan and
further, he alone repaid the amount and the wife was elected in the
panchayat board election as ward councillor and the dispute between the
husband with the other ward councilor was also admitted and further, he
also admitted that he knows the person by name. Nagaratnam and also
admitted the complaint given by the wife before the Nilakottai All
Women Police Station. The nature of the complaint is that the petitioner

had illicit relationship with the said Nagaratnam, resulted in the
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complaint, the police have advised them to have a peaceful life and
furthermore, exchange of legal notice. filing of H.M.O.P.No.23 of 2016

and M.C.No.19 of 2016 as averred by the wife in her pleadings and

evidence of R.W.1 are duly admitted in the cross examination of P.W.1.

9(b). Furthermore, with regard to the physical assault said to
have been made by the husband on the wife, which resulted in
registration of the complaint before the Nilakottai All Women Police
Station, the same was also admitted by P.W.1 in the cross examination
and thus, this Court finds that the version of the wife both in her
pleadings as well as in her evidence as R.W.1 are for living separately
was due to the fact that the husband was not treating the wife properly
and he was maintaining an illicit relationship with one Nagaratnam and
subsequently, filing of the criminal complaint and filing of HMOP and
filing of the maintenance case, withdrawal of the case at the instance of
the family members and compulsion made by the husband and causing
physical injury upon the wife for non-registration of the house in his
name, resulting in filing of the complaint before the Nilakottai All
Women Police Station would clearly demonstrate that the wife was not
given a congenial atmosphere at the matrimonial home and thereby, she

was forced to go back to her mother's house to live separately. When the
https://lwww.mhc.tn.gov.in/judis
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wife has made such an attempt for reunion to restore the matrimonial life
with the husband, it appears from the evidence that PW.1 (husband), is
having his own emotions of life and also having an illicit relationship
with one Nagaratnam and hence, in such circumstances, a legally wedded
wife cannot be expected to live with her husband along with a woman of

his choice under the one and the same roof.

9(¢). In such circumstances, the wife is justified in leaving her
husband. Such an action cannot be termed as refusal for restitution of
conjugal rights. It is a duty cast upon the legally wedded husband to
provide a congenial atmosphere at the matrimonial home to the wife so as
to live a peaceful life. In the instant case, by way of admission in the
cross examination, it is elicited that the husband has not at all provided
any congenial environment for the wife to live in the matrimonial home
and action of the appellant as narrated supra would demonstrate that he is
exhibiting male chauvinism and unable to stomach the fact that her wife
has been elected as a panchayat ward councilor and wanted to sell the
property given by the wife's mother, in which, she had constructed the
house by availing loan from a private bank and repaid the same and
hence, we find that the action of the wife in filing the maintenance case

and also filing the Guardian O.P. stands legally justified and the same
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cannot be termed as cruelty.

9(d). The wife is exercising a legal right. It is not a case of
falsehood. But it is a case to protect her right as enshrined in various
women's laws and hence, on the above factual matrix as could be seen
from the evidence, the action of the wife is fully justified and the
husband, taking advantage of the separate living of the wife, has come
forward with this case for remarrying another person of his choice as

could be seen from the examination of P.W.1.

9(e) Hence, none of the actions of the respondent amount to
cruelty as envisaged in Section 13(1)(ia) of the Hindu Marriage Act and
however, on evidence, it appears that the husband alone has committed
the same against the wife and thus, the case of the wife stands established
from the cross examination of P.W.1 and R.W.2 and thus all is not well
with the husband and he, with an eye to remarry another person, appears
to have filed this H.M.O.P. and we find that there is no cruelty committed

by the wife. The husband is not entitled for dissolution of marriage.

10. Accordingly, this Civil Miscellaneous Appeal is devoid of

merits and it is dismissed with cost of Rs.5,000/- to be payable to the
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High Court Legal Services Authority, Madurai Bench of Madras High
Court, Madurai, within a period of eight (8) weeks from the date of
receipt of a copy of this order. Consequently, connected miscellaneous

petition is closed.

(T.K.R.,J.) (P.B.B..J.)
23.02.2024
NCC : Yes/No
Index : Yes/No
sji
To

1.The Family Court, Theni.

2.The Section Officer,
V.R.Section, Madurai Bench of Madras High Court,
Madurai.

https://lwww.mhc.tn.gov.in/judis

14/15




https://lwww.mhc.tn.gov.in/judis

15/15

C.M.A.(MD).No.1156 of 2023

RMT.TEEKAA RAMAN,J.
AND
P.B.BALAJIL J.

SJI

Pre-Delivery Judgment made in
CMA(MD) No.1156 of 2023

23.02.2024




