S.A.(MD)No.693 of 2005

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

DATED: 25.04.2024

CORAM:

THE HONOURABLE MR.JUSTICE S.SOUNTHAR

S.A.(MD)No0.693 of 2005

1.Nainar (Died)
2.Petchiammal
3.Udayakumar
4.Logammal

5.Rathi

6.Kannan

7.Devika ...Appellants
-Vs-

Sekar ... Respondents

(Appellants 2 to 7 were brought on record as legal representatives of the deceased

first appellant vide order of this Court, dated 25.04.2016.)

PRAYER: Second Appeal is filed under Section 100 of the Code of Civil
Procedure, to set aside the judgment and decree passed in A.S.No.76 of 2004,
dated 25.02.2005 on the file of the Principal Subordinate Court, Tenkasi
confirming the judgment and decree in O.S.No0.237 of 2001, dated 16.02.2004 on
the file of the Additional District Munsif Court, Tenkasi.
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For Appellants  : Mr.V.Meenakshi Sundaram
for Mr.C.Vakeeswaran

For Respondent : No appearance
skkosksk

JUDGMENT
The plaintiff in the suit is the appellant herein. The suit is for declaration of
title and injunction. The trial Court dismissed the suit. The first appeal filed by
the plaintift was partly allowed by granting a decree for declaration of title and
injunction in respect of a property covered by S.No.366/4 with an extent of

0.00.38 hectares. Aggrieved by the same, the plaintiff is before this Court.

2.According to the plaintiff, the suit property originally belonged to one
Dharmar and he sold the suit property to one Chelliah (@ Sankaralinagm and his
wife Parvathy Ammal under a sale deed, dated 23.07.1955. Thereafter, the said
Chelliah @ Sankaralinagm and Parvathy Ammal sold the suit property to the
plaintiff on 05.04.1969. It was claimed by the plaintiff that he had been in
possession and enjoyment of the suit property by paying land tax to the
Government from that date onwards. The plaintiff also claimed right over the suit

property by adverse possession. It was further stated that the defendant had no
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right or claim over the suit property and he attempted to interfere with the
possession of the southern vacant portion of the suit property and hence, the

plaintiff was constrained to file a suit for declaration of title and injunction.

3.The defendant had filed his written statement denied the measurements
mentioned by the plaintiff. It was the case of the defendant that the plaintiff was
entitled to only 0.00.38 hectares of property in village S.N0.366/4 and the claim
made by the plaintiff more than the extent mentioned in his patta was not
maintainable. It was further averred in the written statement that the property lies
east and south of the plaintiff's property with S.No0.366/5 belonged to
Vadakathiamman Temple and the same has been in possession and enjoyment of
worshipers of the said Temple. It was the specific case of the defendant that
neither the plaintiff nor his predecessor-in-interest enjoyed the property with the
measurement found in the sale deed in favour of the plaintiff. The defendant also
claimed that the plaintiff had no right or possession over the property in
S.N0.366/5 belonged to the Temple and the suit filed by the plaintiff without

impleading the worshipers of the Temple was not maintainable.

3/10

https://lwww.mhc.tn.gov.in/judis



S.A.(MD)No.693 of 2005

4. Before the trial Court, the plaintiff was examined as PW-1 and three
documents were marked on his side as Ex-Al to Ex-A3. On behalf of the
defendant, he was examined as DW-1 and one independent witness was examined
as DW-2 and three documents were marked as Ex-B1 to Ex-B3. The Advocate

Commissioner's report and plan were marked as Ex-C1 and Ex-C2.

5.The trial Court, on appreciation of evidence available on record, came to
the conclusion that the plaintiff failed to prove his title over the suit property and
hence, dismissed the suit. Aggrieved by the same, the plaintiff preferred an
appeal in A.S.No.76 of 2004 on the file of the Principal Subordinate Court,
Tenkasi. The first appellate Court found that the plaintiff was entitled to the relief
prayed for in respect of a lesser extent situated in village S.No0.366/4 with an
extent of 0.00.38 hectares. Not satisfied with the limited decree granted by the
first appellate Court, the plaintiff has come before this Court by way of this

second appeal.

6.The learned Counsel appearing for the appellant submitted that the

plaintiff has purchased the suit property under Ex-A2 with specific measurements

4/10

https://lwww.mhc.tn.gov.in/judis



S.A.(MD)No.693 of 2005

and hence, the Courts below ought not to have refused the relief of declaration of
title and injunction based on the lesser extent shown in the revenue document by
ignoring the measurements found in the title document of the plaintiff. The
learned Counsel further submitted that the title documents of the plaintiff in Ex-
Al and Ex-A2 would prevail over the revenue documents produced by the

defendants under Ex-B1 to Ex-B3.

7.A perusal of Ex-A2, the sale deed in favour of the plaintiff would suggest
that he purchased a property with the following description:
Lsudled  @emi.  sgewienl.  FLi%H — BPOLIGITENHT6D
BTLS PO  apfieer  CB@medleveTengi  Blp  GlbuaTensmed
LIGhFTUWISSIICUTTE  36UHh  UTTIQEVIGTIONS  o6medT 6L (B&bEhIp6»

IOTITHENS  BTCOUTUIHNTHSDID BIPHS O6./biToemL eufl.360 6. M
BRHBHED  BMVISG — (WPEIILISBUPEITSN  [BDL.  LITeNSHSSBLD  CIBME
&6V GIITEHLOTET  1DewedT &l (BBl  Comeh  bSHHHHI  LOTL 60T
LONMBGLD UL SSHLOTe  1oewenT  BIPBIoeD  HEFFHUPLD  10.LSHSID
QB6T 60 HEFSFHUPIPeVLD 13.LBTAPemIDd 2616  1pemeotu jidl ]

8.A perusal of the description of the property found in the title deed of the
plaintiff would suggest that no survey number is mentioned in the title document.
When the plaintiff was examined as PW-1, he clearly admitted the survey number

of the property on the south of his property is S.N0.366/5. He also admitted that
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he was given patta in respect of S.No0.366/4 based on his possession. Further, he
deposed that earlier the property on the south of his property belonged to one
Natha Maadan and the Vadakathiamman Temple, which is situated on the
southern side, was a family Temple of Natha Maadan. The relevant portion of

PW-1's evidence reads as follows:

Lletsiispiemr_w1  QFngHme — QBME& — DBDBO b
QUL BBHPIIDID6T  CHMele) 261161 SbsH  Boraied
[bHBSHIOTL 65T  &BLOLISPIBSH LTSBWII L CHTOHToN. Db
Caxreile0  LmOCLITEHBID  eDemov. LuCLm @GP0 HiTedr
2 616N LcCLm  BIOUT QBT Caomailey @ pHBD
Tl BI_SHFle0 FTGeu BIOLIT  GBHMLITS]. bS5 CHralleviss
Clsmem  ONpTgHID  BlewL Wikl — Jbsb Comeilefled HLD 6IHID
TBWINSHI B UITHI.  DbDH MPUITE CLTHS InlQUINTHET Db
Caoraflemev @GLoLlBourniidsen.  1982&epLisrenibmenr b5 Coraislsy
Flomev  meUSBLILIL (HOVTNTHL.  DIBMBS  (LPEUeTeD FlemeV BlewL UITE].
Llgsleuns)  CurL Berier  6IHITUPBSHMINUI  LUQSSSBILILITTESCSH60T.
6T60TENI6ML_ (L] CFTS DB BIPSHBI6VILD, ClBmBVILD 366/5
CFTSHSHI BLIISTE  BILIQUI6TTE6TT6.  6TETDIGWL LI {DILIUSH BB
SGHSTHBELITEV, LI LT CIBTBHSHDBIGNTNTIHEN. 6TeoleDiewl_Ul GIILITHDS
QUPBIGLIIL L. FTC6 366/4 LILLT GBTBSHIGNENTIST.  6T60TdhEh
QUPBIGLILIL L [BSHBLD BleVASBI 1 STl S_BIH6D LIHIEIE HH6D
L1.5.FT.24.1 6I0TenI6ML_ U DIDILINISDIVIGNTNT  CIFTHBHIBG — HiTewed

CLir(h®ICmeor. 6TEIsIWL_ U @ SHPBIBG CBmE&  LUSBLD
[bHBIDTL DI EHLD CFair UGB UITTE)HGLD CIFTHSLOT6OT
LCLT @D DITHEBML U B SHPO  6Teideh 2 _[Mfewip  eIhiD
BI6WL_UITE]. [BIT60T OIFT6VEVEHTRIQUI B ey

DIUTHEIHML_ UL BI_SHHleOHTe 366/560 @bdbBImg).[]

9.A perusal of PW-1's evidence would suggest that the plaintift clearly
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admitted that he was given patta in respect of S.N0.366/4 based on the property in
his possession. He also further admitted that the Vadakathiamman Temple, which
is situated on the southern side of the suit property, was constructed in the
property of Natha Maadan, which lies in S.N0.366/5. The learned Counsel for the
appellant vehemently contended that at the time of Natham Nilavari Survey, a
portion of the property belonged to the plaintiff was carved out and annexed with
the survey number on the southern side of the suit property and therefore, the
plaintiff was given patta with a lesser extent. However, PW-1 in his evidence
clearly admitted that patta for S.N0.366/4 was given to the plaintiff only based on
his possession. He also clearly deposed that he was not claiming any right over

the property of Natha Maadan, where the Temple is situated.

10.By taking into consideration the well pronounced admission of PW-1,
the first appellate Court came to a definite conclusion that the plaintift was
entitled to declaration of title and injunction in respect of lesser extent of property
covered by S.No0.366/4. The title document does not contain any survey number.
Based on the southern boundary description mentioned in the title document of

the plaintiff and also the admission of PW-1, the first appellate Court came to the
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conclusion that the plaintiff was entitled to declaration and injunction only in

respect of a lesser extent available in S.No.366/4.

11.The said factual conclusion reached by the first appellate Court is based
on proper appreciation of evidence available on record and the same is not
vitiated by any perversity in appreciation of evidence. Therefore, I do not find
anything to interfere with the factual findings reached by this Courts below.
Finding no substantial questions of law, the Second Appeal stands dismissed. No

COSts.

25.04.2024
NCC : Yes/No
Index : Yes/No
Internet : Yes/No
cmr

To
1.The Principal Subordinate Judge, Tenkasi.

2. The Additional District Munsif, Tenkasi.

3.The Record Keeper,
V.R.Section,
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Madurai Bench of Madras High Court,
Madurai.
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S.SOUNTHAR, J.
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25.04.2024
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