S.4.(MD).No.361 of 2009

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

DATED: 23.10.2024

CORAM:

THE HONOURABLE MRS.JUSTICE S.SRIMATHY

S.A.(MD).No.361 of 2009

I.Arumugam (Died)
2.Rakkammal
3.Ramakrishnan
4.Banumathi
5.Jeevanandem
6.P.Radhalaxmi
7.Venthamarai Selvi

(Appellants 2 to 7 are brought on record as LRs
of the deceased sole appellant as per Court order
dated 14.09.2018 in CMP(MD)No0.5563 of 2018
in SA(MD)No.361 of 2009)

/Vs./
1.Soundarammal (Died)
2.Vellaisamy (Died)
3.Rukmani
4 Nagajothi
5.Kalidasan
6.Suseela
7.Senthil
8.Ramu

(R1 deceased memo USR No0.3353/14 is recorded

vide order dated 04.09.2014 made in SA(MD)No.
361 0f 2009)

1/10

https://lwww.mhc.tn.gov.in/judis

... Appellants

...Respondents



S.4.(MD).No.361 of 2009

(Respondents 6 to 8 are brought on record as LRs
of the deceased 2™ respondent vide Court order
dated 09.08.2023 made in CMP(MD)Nos.4084 to
4086 of 2019 in SA(MD)No.361 of 2009)

PRAYER: Second Appeal filed under Section 100 of the Civil Procedure Code,
aggrieved by the Judgment and Decree dated 23.01.2009 made in A.S.No.52 of
2008 on the file of the Subordinate Court, Ramanathapuram, confirming the
Judgment and Decree dated 27.03.2008 made in O.S.No.16 of 2002 on the file of

the District Munsif Court, Ramanathapuram.

For Appellants : Mr.S. Vellaichamy
R1 and R2 : Died (Steps taken)
For R3 to RS : Mr.K.N.Thampi
For R6 : M/s.Suseela

For R7 : Mr.Senthil

For R8 : Mr.Ramu

Advocate Commissioner : Mr.K.Pragash Ganapathy

skkoskoskosk

JUDGMENT

The present second appeal is filed by the plaintiff against the
Judgment and Decree dated 23.01.2009 passed in A.S.No.52 of 2008 on the file of

the Subordinate Court, Ramanathapuram, confirming the Judgment and Decree
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S.4.(MD).No.361 of 2009

dated 27.03.2008 passed in O.S.No.16 of 2002 on the file of the District Munsif

Court, Ramanathapuram.

2. The plaintiff in the suit is the appellant herein and the defendant in
the suit is the respondent herein. Pending suit appeal the plaintiff and defendant
died and their legal heirs are impleaded as parties. For the sake of convenience,

the parties are referred as plaintiff and defendants, as per the ranking in the suit.

3. The suit 1s filed for declaration injunction restraining the
defendants from interfering in the suit property. The suit was dismissed, aggrieved
over Appeal Suit was filed by the plaintiff and the same was dismissed. Hence the
present second appeal is preferred. The present second appeal was admitted on the
following substantial questions of law:

“A) Whether the Courts below are right in dismissing the suit of the
appellant when he establishes the existence of suit lane through the
report of the Advocate Commissioner?

B) Whether the Courts below are right in dismissing the suit of the
appellant when his vital right to the water would be lost when the suit is not

decreed?”
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4.The brief facts as stated in the plaint is that the suit property was
purchased through sale deed, dated 08.01.1993 marked as Ex.A1 wherein the

measurement and the four boundaries are stated as under:

“QFrsHGl elub

QmoprSLID flig, SITOBTHUID 19, W6 STEVIST, SITOBTSLTD
2 iy Qewewt g1 uHeudd CHell Ll Lewid GHepl  CHelul L ewild
HrmosFHe0  ewag  Agmod, FJGeu  BLY 321/16@& Uehewd  Gomdhs
allerogenid  2.41.0 OamsEBLmEE gHHJ 5 Wb, Faih 9560
sBCuTemmW  FlgelageiLg — FFGeu  mLT  321/1.A-  &@E  UehwF
alevgjenid  2.09.5 OamsCLmb@® gHs] S5 @mbH OB 17-60
SHRIBEHHEG SHemJwd CETBHIMULS L LbHD  HOUYTWD, 15  Houy
Wenm 1 @aimis@ euLLgb  HpCsd g 66 BILSSTHBI  CFHeiryJd
HpBsd oI 66  JWPUSHHTH,  HPYJD  OFHeieu 60 g 62
IBUSHFH  Qrewi, Gwedyrd  OFeTOUILEd g 59,  MDUSOSHTEILIGI
SIeNY6NTeNGHIHG OTHHF FHT g 3993 &@& OFeiih 9 FHT Sy 69
R6LG! CFIBID, DBILUSHOSHTEILISH FHIT MQUID BTETEGHLOTEL SNUTLD

QULHG ... OFhHend Cayemen OFHeiennibGHTIIL

A& ... FHATHAFBG uUTHHwioren emag FJ6eu  erewt.321/1A-61
LG Lehnd

OpB& ... mag FHHATHIHBGI uThHHwiorer Fj6eu  elevr.321/1A-601
LG Lehend

CoB@... emEmeNTeL LU IQHBGID  &Sp6owsd 10 ubEH — Sig
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S.4.(MD).No.361 of 2009

DIB6V(IP6ITeN  Ggeiteul_Bsomgul GQUTHINLTENSUID FHATHBHIBE LTHIUILDT60T
mag  FJ6eu etemwr. 321/1A-601 UGH LEheHFUID SBHBESOTLULLFHI. DO
BevD QIFTUISHHIBE OTUIGS6V60TH DM HevD. GLOELEHEMIL.  &lenTulF

CFTHH6 HMBTEL OFHIIL] .27512.00”

5. In the measurement, it is stated that on the Northern side, East-
West Road is 66 feet, on the Southern side East West Road is 66 feet, on the
Eastern side North South Road is 62 feet and on the western side North South
Road is 59 feet. The plaintiff is claiming the aforesaid extent based on the sale
deed 08.01.1993. On the other hand, the defendant has claimed that the small strip
of portion belongs to him. In fact, the defendant has claimed on the southern end
boundary of the defendant property, wherein he has planted palm trees. Since
there is dispute in measurement of the property, therefore, this Court appointed an
Advocate Commissioner afresh. In the Advocate Commissioner's report, the

following sketch 1s shown:
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Area Sale deed dated Actual Field Different between

08.01.1993 Constructed area | Measurement the sale deed and
Book actual construction
Westemn 59 feet 57.31 feet 58 feet 1.6%feet
oortion of | 17.98 meter 17.47meter 17.67 meter 0.51 meter
North-South
Eastern 62feet 60.36feet 61.02 feet 1.64feet
portion of | 18 89meter 18.4 meter 18.6 meter 0.49meter
North-South
i
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6. As on the field the plaintiff is in enjoyment of 60.36 feet on the
eastern side. As per FMB, on the eastern side 61.02 feet is there for Survey No.
321/14. But as per the sale deed, 62 feet was sold to the plaintiff. Likewise on the
western side, on the field, the plaintiff is in enjoyment of 57.31 feet. As per the
FMB, the plaintiff is entitled until the 58 feet but as per the sale deed, an excess of

1 feet is granted, thereby, 59 feet was granted to the plaintiff.

7. On perusal of the 1% Advocate Commissioner's report and the
present Advocate Commissioner's report, (X) marked portion in the 1% Advocate
Commissioner's report would indicate palm trees planted by the defendant. In the
said Advocate Commissioner's report, there is a space between the B-C.
Likewise, there is a space in between C-D on eastern side and one Kovalan was in
enjoyment of the property. A strip from C-D until (X) marked portion belongs to
the plaintiff. Even the present Advocate Commissioner's report also says there is
a lane on the northern boundary of the plaintiff's lane. However, the revenue
records shows that a portion is classified as anadheenam, that is why in the FMB
sketch on the western side 1 feet from 59 feet is shown as anadheenam. Likewise,

in the eastern side from FMB, it is 1.02 feet until 62 feet and in the FMB, it is
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shown as anadheenam.

8. Therefore, this Court is of the considered opinion that in the sale
deed, the excess portion is sold to the plaintiff, which is classified as anadheenam,
which the plaintiff is not entitled to. The plaintiff is entitled to on the western side
until 58 feet which coincides with the FMB sketch on the eastern side. The
plaintiff is entitled to 61.02 feet which coincides with the FMB sketch. This
Court is of the considered opinion that admittedly the plaintiff is entitled to land
but not the extent the plaintiff is claiming but a lesser extent as explained supra.
Consequently the plaintift is entitled to declaration and injunction for the extent as
stated supra. Therefore, the substantial questions of law are answered in favour of

the plaintiff to the extent stated supra.

9. Since, the plaintiff is no more, the legal heirs of the plaintiff shall

be entitled to the property as stated supra.

10. With the above said observations, the second appeal is disposed

of. The Judgment and Decree dated 23.01.2009 passed in A.S.No.52 of 2008 on
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the file of the Subordinate Court, Ramanathapuram and the Judgment and Decree
dated 27.03.2008 passed in O.S.No.16 of 2002 on the file of the District Munsif

Court, Ramanathapuram is modified as stated supra. No costs.

23.10.2024

Index : Yes/No
NCC : Yes/ No

Tmg
TO:
1. Subordinate Court, Ramanathapuram.
2. District Munsif Court, Ramanathapuram.
3.The Section Officer,
VR Section,

Madurai Bench of Madras High Court,
Madurai.
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S.SRIMATHY, J.

Tmg

Judgment made in
S.A.(MD)No.361 of 2009

Dated:
23.10.2024



