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PRAYER:- Appeal Suit - filed under Section 96 with Order 41 Rule 1 of 

CPC, to set aside the judgement and decree dated 30.08.2010 made in 

O.S.No.53 of  2009  on  the  file  of  the  Additional  District  Judge (Fast 
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Track Court), Dindigul and allow this first appeal.

For Appellant : M/s.N.Krishnaveni
Senior Counsel
for Mr.P.Thiagarajan

For Respondent : Mr.Shangar Murali (R2)

R1-Died

JUDGMENT

(Judgment of the Court was delivered by DR.ANITA SUMANTH, J.)

The appellant is the unsuccessful plaintiff and has challenged 

judgment and decree dated 30.08.2010 passed in O.S.No.53 of 2009 by 

the  Additional  District  Court  (Fast  Track  Court),  Dindigul.  The 

submissions of Mrs.N.Krishnaveni, learned Senior Counsel on behalf of 

Mr.P.Thiagarajan, learned counsel on record on behalf of the appellant 

are set out below.

2. The parties had entered into an agreement for sale of the 

property  at  jpz;Lfy; gjpt[ khtl;lk;. jpz;Lfy; ,iz? II. 

rhh;gjptfk;.  jpz;Lfy; tl;lk;.  brl;oehaf;fd;gl;o fpuhkk; 
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rh;nt vz;/92y; bcw/4/11/0y; tlnky;gf;fk; (suit  property). The 

suit property ad-measured 1.12.0 acres 2.75 cent and housed a building 

thereupon. Possession  of  the  suit  property  had  earlier  been  with  the 

Appellant as he had been running a Teacher’s Training Institute therein.

3.  The  parties  had  executed  an  agreement  of  sale  on 

21.06.2006  (marked  as  Ex.A1  by  the  Appellant)  agreeing  upon  sale 

consideration of Rs.50 lakhs towards the sale. Rs.10 lakhs had been paid 

upfront  as  advance  and  the  balance  consideration  of  a  sum of  Rs.40 

lakhs was to be paid within six months and the sale registered thereafter 

without demur.

4.  The  sale  agreement  records  that  there  were  no 

encumbrances over the suit  property and if there were to be any such 

encumbrances,  the  vendor  would  clear  the  same  at  his  cost  and 

responsibility.  The parties agreed to be legally bound by the clauses in 

the agreement which includes the timelines set out as well.

5. On 27.01.2007, the parties had entered into an agreement 

for  extension  of  time  and  enhancement  of  consideration,  marked  as 
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Ex.A2 by the appellant, and the relevant clauses provide as follows:

1tJ kw;Wk; 2tJ ,U ghu;l;ofspd; rk;kjj;jpd; 
ngupy; fle;j 2006 $%d; khjk; 21tJ njjpapy; 
nghlg;gl;l  fpiua  xg;ge;j  gj;jpuk;  fle;j 
ork;gu;  22k;  njjpa[ld;  (22/12/2006) 
Kotiltjhy; ,e;j fpiua xg;ge;j gj;jpuj;jpd; 
fhyf;bfLit nkYk; ,d;iwa njjpapypUe;J 6 
khj';fs;  ePoj;J mjhtJ tUk;  $%d;  khjk;; 
30k;  njjpf;Fs;  (30/06/2007)  gj;jpug;gjpit 
bra;Jbfhs;tbjd rk;kjpj;J  ehsJ njjpapy; 
Vw;fdnt  epu;zapj;j  bkhj;jj;  bjhif  U:/50 
yl;rj;Jld;  ,d;iwa  njjpapy;  U:/15  yl;rk; 
(rhkhd;fs; cl;gl) nru;j;J Mfbkhj;j fpiua 
bjhifahf  U:/65  yl;rk;  Kot[  bra;ag;gl;L. 
Vw;fdnt  Kd;bjhifahf  21/06/2006  md;W 
buhf;fkhf  bfhLf;fg;gl;l  U:/10.50.000  (U:gha; 
gj;J  yl;rj;J  Ik;gjhapuk;)  kw;Wk;  ,d;iwa 
njjpapy;  bfhLf;fg;gl;l  IrpIrpI  t';fp 
fhnrhiy  vz;/  867497.  U:/4.50.000  (U:gha; 
ehd;F  yl;rj;J  Ik;gjhapuk;).  IrpIrpI  t';;;fp 
fhnrhiy vz;/867498. U:/5.00.000 (U:gha; Ie;J 
yl;rk;) Mfbkhj;j Kd;bjhif U:gha; 20 yl;rk; 
nghf kPjp U:gha; 45 yl;rj;jpy; tUfpd;w Vg;uy; 
khjk;  10e;  njjp  md;W  U:/15  yl;rk;  1tJ 
ghu;l;o  2tJ  ghu;l;oaplk;  bfhLj;J 
tut[  itj;Jf;  bfhs;tbjdt[k;  kPjpbjhif 
U:/30  yl;rj;ij  tUfpd;w  $%d;  khjk;  30e; 
njjpf;Fs;  1tJ  ghu;l;o  2tJ  ghu;l;oaplk; 
bfhLj;J fpiuak; bra;J bfhs;s ntz;oaJ/ 
2tJ ghu;l;o  brhj;jpd;  ngupy;  VnjDk;  t';;fp 
fld;.  jdp  egu;  fld;.  muR  fld; 
VnjDk;  ,Ug;gpd;  mjid 2tJ ghu;l;o  jd; 
brhe;j brytpy; jPu;j;J ju ntz;oaJ/
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(Translation of the operative portion is as follows:)
‘Whereas,  with  the  consent  of  parties  1  and  2,  the  
expiration of this deed of sale agreement, entered into on  
21st June 2006, since this set to expire by 22nd December 
(22.12.2006),  having been extended for 6 months further  
from  this  day,  on  an  agreement  to  get  the  document  
registered  by  30th June  (30.06.2007),  the  total  sale  
consideration  amount  having  been fixed  at  Rs.65  Lakhs,  
which is inclusive of Rs.50 Lakhs, being the total amount  
already  arrived  at,  and  Rs.15  Lakhs  (including  the  
articles), on this day, out of this balance amount of Rs.45  
Lakhs, by taking into account, the total advance amount of  
Rs.20  Lakhs,  which  included  Rs.10,50,000/-  (Ten  Lakhs  
and Fifty Thousand), already paid in cash on 21.06.2006  
as  an  advance  and  Rs.4,50,000/-  (Four  Lakhs  and  Fifty  
Thousand) paid through ICICI Bank Cheque No.67497 and  
Rs.5,00,000/-  (Five  Lakhs)  paid  through  ICICI  Bank 
Cheque No.867498, a sum of Rs.15 Lakhs, are covenanted  
to be paid by the 1st party to the 2nd party to be kept  in  
credit and the 1st party shall get the sale executed by and 
within  13th June forthcoming on payment  of  the  balance 
amount  of  Rs.30  Lakhs  to  the  2nd party.  The  2nd party  
covenants  to  make  good  and  discharge  any  bank  loan,  
personal  loan  or  Government  loan,  chargeable  to  the  
property, if there is any, at his own costs. The consideration 
thus stood enhanced by a sum of Rs.65 lakhs.

6.  Before the lower Court as well as in the preliminary stages 

of  hearing  of  the  appeal  suit,  the  Appellant  had  contended  that  the 

amounts stipulated as advance had been paid to the respondent by way 

5/42

https://www.mhc.tn.gov.in/judis



A.S.(MD)No.6 of 2011

of cash and two cheques that had not been presented by the respondent. 

The respondent had countered, for his part, that the cheques had been 

presented, but dishonored. At the hearing on 22.09.2022, the respondent 

had  been directed  to  produce  the  dishonored  cheques  along with  the 

return slips from the bank.

7.   Learned  counsel  for  the  Respondent/R2,  Mr.Shangar 

Murali confirms today that the cheques are not available. As regards the 

component  of  the consideration  stated  to  have been paid  in  cash,  no 

receipt of acknowledgement has also been produced by the Appellant, 

though specifically directed.

8.  Mr.Murali adds that the submission to the effect that the 

cheques were dishonoured had, in fact, been made in error. There was no 

question of the respondent even presenting the cheques as the receiving 

bank had been well aware of the poor financial position of the Appellant, 

and had thus simply handed the cheques back to the respondent upon 

their  presentation.  The  respondent  would  maintain  that  it  was  public 

knowledge that the Appellant had been at the answering end of litigation 
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initiated by various persons for impropriety in his financial dealings.

9. As regards the alleged cash payment, the respondent would 

point out that the chief examination does not contain any reference to the 

same and it is only in the cross examination that, for the first time, the 

appellant makes reference to the alleged cash payment. This is factually 

correct and thus, this Court does not, on a consideration of the pleadings 

and the evidence  find  any justification to  accept  the position  that  the 

appellant has made a cash payment of Rs.9.5 lakhs or any amount at all 

towards the sale consideration.

10.  In  light  of  the  inability  of  the  both  parties  to  produce 

evidences to establish the payment of consideration by cash (appellant) 

and the cheques and return slips (respondent), the question of whether at 

all  there  has  been  compliance  with  the  terms  of  the  document  dated 

27.01.2007 is fraught with doubt and learned counsel would agree that 

there is a stalemate in this regard. 

11.  The suit  property had been mortgaged by the defendant 

with the Tamil Nadu Mercantile Bank and the dues had been settled and 
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the mortgage lifted in 2009. This is an admitted position. While so, the 

appellant had issued a legal notice on 01.07.2007, in response to which 

the respondent had filed O.S.No.428 of 2007 seeking a bare injunction as 

against  the appellant from interfering with the respondent’s ownership 

and possession of the suit property. 

12.  The  injunction  suit  had  came  to  be  dismissed  on 

04.07.2007, as against which, Appeal Suit in A.S.No.71 of 2012 had been 

filed. The appeal had been allowed exparte on 23.10.2013. The appellant 

has chosen not to pursue the matter further and thus the litigation with 

respect  to  the  injunction  sought  for  by  the  respondent  has  attained 

finality as on 23.10.2013. Learned counsel concur on the position that as 

on date, possession of the suit property is with the respondent.

13.  The  pleadings  make  reference  to  the  owner  of  the  suit 

property being a Trust. However, the respondent draws attention to the 

relevant claims in the Trust Deed that vest the power to transfer, sell or 

buy property in the trustees. There appears to be no dispute that the Trust 

was fully empowered to deal with the suit property as were the trustees 
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(Article 10 clause 6(e) of the Trust Deed). There is thus, no necessity to 

deal with this aspect of the matter any further. The grounds of appeal that 

have  been raised  by the  appellant  qua  the  suit  property  being  a  trust 

property are thus not pursued by either party. 

14.  The issues framed by the trial Court are as follows:

‘1/  21/6/2006  k;  njjpapl;l  fpiua 
cld;gof;ifg;go  thjp  nfhUk;  Vw;wij  Mw;Wf 
ghpfhuk; fpilf;fj;jf;fjh? 

2/  27/1/2007  k;  njjpapl;l  fhy 
ePl;og;g[  cld;gof;ifg;go fpiua ghf;fpj;  bjhif 
vd;gJ U:/54.50.000-? vd;gJ rhpah?

3/  27/1/2007  k;  njjpa  xg;ge;jg;go 
brhj;jpd;  RthjPdk;  thjpaplk; 
xg;gilf;fg;gltpy;iy  vd;gJk;.  ,d;W  tiu 
RthjPdk;  gpujpthjpaplnk  cs;sJ  vd;gJk; 
cz;ikah?

4/  2/7/2007  k;  njjpa  gpujpthjpapd; 
mwptpg;g[f;Fg;  gpd;dnu  thjp  jhthr;brhj;ij 
mj;JkPwp  Mf;fpukpj;Jf;bfhz;lhh;  vd;gJ 
cz;ikah?

5/ thjp tHf;fpw;F tHf;F K:yk; cs;sjh?
6/ thjpf;F fpilf;ff; Toa ntW ghpfhuk; 

vd;d?'
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15. The third issue framed relates to possession of the property 

which admittedly is now with the respondent. The fourth and fifth are 

general in nature, in relation to the relief that the appellant are entitled to. 

The  first  and  second  issues  relate  to  the  agreements  that  had  been 

executed between the parties, being the original agreement as well as the 

agreement  for  increase  of  consideration  and  extension  of  time  for 

remittance of the same. 

16. This aspect of the matter assumes importance for the reason 

that the payments are under a severe cloud and thus the contracts itself 

become  unenforceable  in  light  of  the  fact  that  the  parties  have  not 

adhered to the timelines under the contract.  The parties have admitted 

that they are bound by the terms agreed upon, including the timelines 

stipulated,  which  thus  form  the  essence  of  the  contract.  In  such 

circumstances,  the  non-adherence  to  the  terms,  and  the  timelines 

stipulated, would itself render the contract unenforceable. 

17.  In  the  case  of  Mrs.  Saradamani  Kannappan  V. 

S.Rajalakshmi & ors.1 wherein reference is made to earlier judgements of 

1  [2011 (4) CTC 640]
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the Supreme Courts including the judgement in  K.S.Vaidyanadam  and 

others  V.  Vairavan2 the  Supreme  Court  considered  the  impact  of  the 

parties  to  a  contract  not  adhering  to  the  terms  stipulated  therein, 

specifically  relating  to  the  timelines  contained.  In  the  latter  case,  the 

Hon'ble Supreme Court had stated as follows:

It has been consistently held by the courts in  
India, following certain early English decisions, that in  
the  case of  agreement  of  sale  relating to  immovable  
property,  time  is  not  of  the  essence  of  the  contract  
unless specifically provided to that effect.  In the case  
of urban properties in India, it is well-known that their  
prices have been going up sharply over the last  few 
decades  -  particularly  after  1973.  We  cannot  be  
oblivious to the reality and the reality is constant and 
continuous  rise  in  the  values  of  urban  properties  -  
fueled by large scale migration of  people from rural  
areas to urban centres and by inflation.  Indeed, we are  
inclined to think that the rigor of the rule evolved by 
courts that time is not of the essence of the contract in  
the  case  of  immovable  properties  -  evolved  in  times 
when prices and values were stable and inflation was 
unknown  -  requires  to  be  relaxed,  if  not  modified,  
particularly  in  the  case  of  urban  immovable  
properties. It is high time, we do so.

18. The following principles were laid down, awaiting a fuller 

2  [1997 (1) CTC 628 (SC)]
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adjudication of the issue of how the principle of time being the essence, 

is to be understood, construed and applied:

(i) Courts, while exercising discretion in suits for specific  
performance, should bear in mind that when the parties  
prescribe a time/period,  for  taking certain steps or for  
completion  of  the  transaction,  that  must  have  some 
significance and therefore time/period prescribed cannot  
be ignored.
(ii)  Courts  will  apply  greater  scrutiny  and  strictness  
when considering whether the purchaser was `ready and 
willing' to perform his part of the contract.
(iii)  Every  suit  for  specific  performance  need  not  be 
decreed merely  because  it  is  filed  within  the  period  of  
limitation  by  ignoring  the  time-limits  stipulated  in  the  
agreement. Courts will also `frown' upon suits which are 
not  filed immediately  after  the breach/refusal.  The fact  
that limitation is three years does not mean a purchaser  
can wait for 1 or 2 years to file a suit and obtain specific  
performance. The three year period is intended to assist  
purchasers in  special  cases,  as  for  example,  where the 
major  part  of  the  consideration  has  been  paid  to  the  
vendor  and  possession  has  been  delivered  in  part  
performance,  where  equity  shifts  in  favour  of  the  
purchaser.  

19.  In  Desh  Raj  and  others  v.  Rohtash  Singh3,  the  Court 

reiterated  the  social  and  economic  considerations  that  arose  in  cases 

3  [2023 (1) MWN 403]
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involving the plea of specific performance. The earlier premise, that time 

was not of the essence in contracts relating to immovable properties, had 

been relevant in an era when the market value of immovable property 

was  stable  over  several  years  and  did  not  undergo  frequent  market 

fluctuations. No prejudice would be caused to the vendor financially in 

such circumstances. 

20.  However, over the last half century there has been a steady 

increase  in  prices  of  real  estate  and  in  K.S.Vaidyanadam  and others  

(supra), there was a shift in judicial perception such that time should be 

taken to be the essence of the contract in view of the steep increase in the 

prices of  real  estate  over  the years (also see judgment  in  M/s.Citadel  

Fine  Pharmaceuticals  v.  M/s.Ramaniyam  Real  Estates  P.  Ltd.  & 

Another4). 

21.   In  this  case  as  well,  there  is  no  doubt  that  time is  the 

essence  of  the  contract.  The  argument  advanced  on  behalf  of  the 

respondent is thus that the Appellant had not performed, and had never 

4  [2011 (9) SCC 147] 
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been ready to perform, his part of the contract. In such circumstances, the 

plea of specific performance fails.

22.  Faced with  this  position,  the  appellant,  while  reiterating 

that he was ready at all points in time to perform his part of the contract, 

raises a preliminary objection to the effect that there is no issue that has 

been framed with regard to readiness and willingness and hence it cannot 

be raised at this distance of time. 

23.  The  Respondent  would  argue  that  the  issues  framed, 

especially Issue 1, are broad enough to encompass the aspect of readiness 

and  willingness.  Moreover,  there  has  been  sufficient  reference  in  the 

pleadings, including in his written statement, as well as in the evidence 

and the impugned order, for the Appeal Court to take note of this aspect 

of the matter and render a finding. 

24.  Going  a  step  beyond,  Respondent  challenges  the 

maintainability  of  the  suit  itself  stating  that  O.S.53  of  2009  was  not 

maintainable in light of the bar under Order 2, Rule 2 of the Code of 

Civil Procedure (CPC). Order 2 Rule 2 reads as follows:
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‘ORDER II
FRAME OF SUIT
1.……

2.Suit to include the whole claim. – (1) Every suit shall  
include the whole of the claim which the plaintiff is entitled  
to make in respect of the cause of action; but a plaintiff  
may relinquish any portion of his claim in order to bring  
the suit within the jurisdiction of any Court.

(2)Relinquishment of part of claim. – Where a plaintiff  
omits to sue in respect of, or intentionally relinquishes, any  
portion of his claim, he shall not afterwards sue in respect  
of the portion so omitted or relinquished.

(3)  Omission  to  sue  for  one  of  several  reliefs.  –  A 
person entitled to  more than one relief  in  respect  of  the  
same cause of action may sue for all or any of such reliefs,  
but if he omits, except with the leave of the Court, to sue  
for  all  such reliefs,  he  shall  not  afterwards  sue  for  any  
relief so omitted.’

25. According to him, the first suit, O.S.428 of 2007 ought to 

have included the prayer for specific performance as well. He argues that 

the suit filed in 2009 was belated as the cause of action for the prayer of 

specific performance had arisen in 2007 itself.  In any event,  once the 

Sale agreement itself stood cancelled by virtue of non-compliance of the 

conditions  for  payment,  it  is  not  enough that  specific  performance be 

sought without challenging the cancellation itself. 
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26.  The two issues that  have thus to be addressed are as  to 

whether the bar under Order 2 Rule 2 will stand attracted and whether, in 

fact,  the  Appellant  has  satisfied  the  requirement  of  readiness  and 

willingness. 

27. We advert to the legal issue first. In Rathnavathi and anr. V.  

Kavita Ganashamdas5 the Court was concerned with the challenge to the 

maintainability of the suit on the bar contained in Order II, Rule 2 of the 

Civil  Procedure  Code  (CPC).  Very  similar  to  the  present  case,  the 

allegation  in  that  case  as  well,  was  that  the  plaintiff  had  sought 

permanent  injunction  against  the  defendants,  consciously  omitting  to 

seek the relief of specific performance in that suit itself.   

28.  It was only in the second suit filed was there was a prayer 

for specific performance, which, according to that respondent, was hit by 

the rigour of Order II Rule 2.  Other points were also raised, with which 

we are not concerned. In the context of the bar under Order II, Rule 2, 

the  Court  took  note  of  the  judgment  in  Gurbux  Singh  V.  Bhooralal6 

wherein parameters had been laid down as to how such a plea was to be 

5  [2015 5 SCC 223]
6  (AIR 1964 SC 1810)
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invoked. 

29.  The Court held that in order that a plea of bar under Order 

II Rule 2 succeed, the defendant who raises the plea must satisfy three 

positions. The first is that the later suit be in respect of the same cause of 

action as that on which the previous suit was placed, the second was that 

in respect of that cause of action the plaintiff be entitled to grant of relief 

and the third that, being entitled to multiple reliefs and seeking only one 

such relief, leave ought to have been obtained from the Court to sue at a 

later stage for the relief for which the second suit had been filed.  

30.  Reference was made to the judgment in  Virgo Industries  

(Eng.) Private Limited V. Venturetech Solutions Private Limited7  on this 

aspect, elaborating on what would constitute cause of action in order to 

determine the first test. The definition of ‘cause of action’ in Halsbury's 

Laws of England, (4th Edition) is as follows:-

‘Cause of Action’ has been defined as meaning simply a 
factual situation existence of which entitles one person to  
obtain from the Court a remedy against another person.  
The phrase has been held from the earliest time to include  
every fact  which is  material  to  be proved to  entitle  the  

7  ([2013] 1 SCC 625)
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Plaintiff  to  succeed,  and  every  fact  which  a  Defendant  
would have a right to traverse. 'Cause of action’ has also 
been taken to mean that particular action on the part of  
the  Defendant  which  gives  the  Plaintiff  his  cause  of  
complaint, or the subject-matter of grievance founding the 
action, not merely the technical cause of action.

31. The Court found that the bar contained in Order II, Rule 2 

was not attracted as a distinction was found in the cause of action for 

filing  the  two  suits.  They  state  that  as  far  as  the  suit  for  permanent 

injunction  was  concerned,  it  was  based  on  a  threat  to  dispossess  the 

plaintiff from the suit property, whereas, the cause of action for filing the 

suit  for  specific  performance  was  based  on  non-performance  of  the 

agreements between the parties. 

32.  As the cause of action was different in the two cases, they 

could well have been filed simultaneously. In the case of an injunction 

suit, the ingredients to determine the suit would be the existence of a 

prima facie case, balance of convenience and irreparable loss likely to be 

suffered by the plaintiff  as provided under Section 38 of the Specific 

Relief Act, 1963 read with Order 39 Rules 1 and 2 of CPC.  
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33.  In the case of the specific performance suit, the plaintiff 

would  be  required  to  plead  and  prove  continuous  readiness  and 

willingness to perform his part of the contract and further to prove that 

the  defendant  had  failed to  perform their  part  of  the agreement,  both 

stipulations contained under Section 16 of the Specific Relief Act.

34.  In State Bank of India V. Gracure Pharmaceuticals Ltd.8, 

the specific issue that arouse was the applicability of Order II, Rule 2 of 

the CPC. The suit had been filed by respondents claiming damages with 

costs and interest. 

35.  An  application  had  been  filed  by  the  appellant,  the 

defendant in suit, for rejection of plaint under Order VII, Rule 11 of the 

CPC.  The  District  Court  allowed  the  application  noticing  that  the 

plaintiff had filed a suit before the Delhi High Court on the same cause 

of action and hence, the subsequent suit was barred under Order II Rule 

2.  

36.   That  Order was set-aside in  appeal  by the High Court, 

challenging which the defendant in suit, that is, the State Bank of India  

8  (2013 (6) CTC 789)
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filed appeals before the Hon'ble Supreme Court. The Court dealt with the 

several  cases on that  point,  commencing from  Naba Kumar Hazra V.  

Radhashyam Mahish9  wherein it had been held that plaintiff cannot be 

permitted to draw the defendant to court twice for the same cause of 

action.  

37.  At paragraph 11 and 12, the Bench observes as follows:-

11. The above-mentioned decisions categorically lay down 
the law that if a plaintiff is entitled to seek reliefs against the  
defendant in respect of the same cause of action, the plaintiff  
cannot split up the claim so as to omit one part to the claim  
and sue  for  the other.  If  the cause  of  action  is  same,  the  
plaintiff has to place all his claims before the Court in one  
suit,  as  Order  2  Rule  2, CPC is  based  on  the  cardinal  
principle that defendant should not be vexed twice for the 
same cause.
12. Order 2 Rule 2, CPC, therefore, requires the unity of all  
claims based on the same cause of action in one suit, it does  
not  contemplate  unity  of  distinct  and  separate  cause  of  
action.  On  the  above-  mentioned  legal  principle,  let  us  
examine whether the High Court has correctly applied the 
legal principle in the instant case.

38.  After comparing the cause of action that arose in both the 

suits, the Court concluded that when the first suit for recovery of dues 

9  (AIR 1931 PC 229)
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was  filed  on  15.03.2003,  the  plaintiff  could  well  have  sought  for 

damages at that very time.  Citing Order II, Rule 2 which provided that 

every suit  shall  include the basis of the claim which the plaintiff  was 

entitled to make in respect of the same cause of action, the Court held 

that the plaintiff was not entitled to split that cause of action into two 

parts and file separate suits.  

39.  The object of Order II Rule 2 was to avoid multiplicity of 

proceedings  and not  to  vex the  parties  over  and  again  in  a  litigative 

process and such larger public interest must be achieved, they said, while 

allowing the appeal. The test would therefore be to examine the specifics 

of the cause of action espoused by the plaintiff in the two suits and come 

to a decision as to whether it would be appropriate to split the same into 

two separate suits.

40. Three Judges of the Hon’ble Supreme Court in Sri Gangai  

Vinayagar Temple and Another v. Meenakshi Ammal and Others10 dealt 

with the ambit and sweep of the principles of res judicata and Order 2 

Rule 2 of CPC (on the question of cost) and had this to state: 

10  [(2015) 3 SCC 624]
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15.As has already been reflected and commented upon, 
the tenants had filed an appeal only in respect of OS No.6  
of 1978, although common conclusions had been arrived at  
in  all  three  suits,  except  for  some  inconsequential  
differences. It is trite that the obligation and duty to frame 
issues is cast solely on the court which may, nevertheless,  
elicit suggestions from the litigating adversaries before it.  
Issues settled by the court under Order 14 CPC constitute 
the crystallisation of the conflict or the distillation of the  
dispute between the parties to the lis, and are in the nature  
of disputed questions of fact and/or law. While discharging 
this primary function, the court is expected to peruse the  
pleadings of the parties in order to extract their essence,  
analyse the allegations of the parties and the contents of  
the documents produced by them, and, thereafter, proceed  
to frame the issues.

16.In  our  opinion,  so  far  as  OS  No.5  of  1978  is  
concerned, the question of the title of the property would  
ordinarily  remain  irrelevant  to  that  litigation  for  two 
reasons:

16.1.Firstly,  Section 116 of the Evidence Act bars the  
lessee/licensee  from  constructing  if  not  concocting  a  
challenge vis-a-vis the title of the lessor/licensor, if it is the  
latter  who  has  put  the  former  in  possession  of  the 
demised/licensed  premises.  In  the  case  in  hand,  the  first  
lease  was  executed  by  Shri  Sethurama  Chettiar  and  the  
renewal  or  the  succeeding  lease  was  between  the  Trust  
through its President, Shri Sethurama Chettiar, on the one 
hand, and the tenants on the other. The tenants, therefore,  
stood  legally  impeded  and  foreclosed  from assailing  the  
title of the Trust,  as has been correctly concluded by the 
trial court, even though a specific issue had not been struck 
in this context in OS No.5 of 1978. There is no gainsaying  
that where parties are aware of the rival cases the failure to  
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formally  formulate  an  issue  fades  into  insignificance,  
especially  when  it  is  prominently  present  in  connected 
matters  and  extensive  evidence  has  been  recorded  on  it  
without demur.' 

41.  O.S.No.428  of  2007  was  initiated  on  09.07.2007  and 

paragraph 10 setting out the cause of action therein reads as follows:-

     “10.  Cause of action:

The cause of action arose when the plaintiff and 
Defendant entered into an sale agreement on 21.06.2006 
and on 27.01.2007 when the extension of sale agreement is  
made  between  them and  on  21.6.2006  when  possession  
delivered by the Defendant to Plaintiff, and on 23:12.2006  
when the Plaintiff got recognition for running Educational  
Institution from NCTE and on 1.7.2007 when the Plaintiff  
sent  legal  notice  to  Defendant  and  when  subsequently  
legal notice sent by the defendant to the Plaintiff and on 
6.7.2007  when  the  Defendant  and  his  men  and  agents  
unlawfully  entered  the  suit  premises  and  threatened  the  
staffs,  students  to vacate the premises and it  is  lawfully  
prevented by the Plaintiff and on subsequent dates where  
the suit  property  situate  in  Chettinaickenpatti,  Kallipatti  
Village,  Dindigul  Taluk  within  the  jurisdiction  of  this  
Honourable Court.”

42.   O.S.No.53  of  2009  was  initiated  on  24.06.2009  and 

paragraph 11 relating to the cause of action therein reads as follows:-

23/42

https://www.mhc.tn.gov.in/judis



A.S.(MD)No.6 of 2011

11/ thf;FK:yk; mJ  jhth  21/06/2006k; 
njjpapl;l  fpiua  mf;hpbkz;l;  mog;gilapy; 
gpd;  me;j  27/01/2007  fpiua  mf;hpbkz;l; 
ePl;og;g[  mog;gilapy;  jhth 
brhj;Jf;fis  ,e;j  thjpf;F  gpujpthjp 
U:/65.00.000-? (U:gha; mWgj;ije;J yl;rk;) f;F 
fpiuak; bra;J bfhLf;f xg;g[f;bfhz;l mjd; 
mog;gilapy;  gpujpthjp  ,e;j 
thjpaplk;  ,Ue;J  fpiua  mlthd;!; 
bjhifahf  U:/20.00.000-?  bgw;Wf;bfhz;L  6 
khj  fhyj;jpw;Fs;  cgajug;gpdh;fs;  nrh;e;J 
jhth  Vw;gLj;jpf;bfhz;l  fpiua cld;ghl;od; 
njjpapYk;.  mjd;  ePl;og;g[  cld;ghl;od; 
njjpapYk;  fpiua  ePl;og;g[  vf;fphpbkz;od; 
ruj;Jf;fspd;  gof;F  xg;ge;j  bfLt[f;Fs; 
fpiua  ghf;fp  bjhifia  gpujpthjpf;F 
brYj;jp ,e;j thjpapd; gj;jpu brytpy; jhth 
brhj;Jf;fis fpiuak; Koj;Jf;bfhs;s ,e;j 
thjp vg;nghJk;  Ready and Willing Mf ,Ue;J 
te;Js;s  xt;bthU  njjpfspYk;.  ,e;j  thjp 
jhth brhj;jpy; jdJ RthjPdj;ij ,ila{W 
bra;af;TlhJ vd bjhlh;e;J tHf;fpd; fle;j 
28/04/2009k;  njjp  tha;jhtpd;  nghJ  Jah;e;j 
jhth fpiua cld;gof;if mog;gilapy; ,e;j 
thjpaplkpUe;J  fpiua  ghf;fpj;  bjhifiag; 
bgw;Wf;bfhz;L ,e;j thjpapd; gj;jpubrytpy; 
jhth brhj;Jf;fis ,e;j thjpf;F gpujpthjp 
fpiuak;  bra;J  bfhLf;f  tPz;  fhyjhkjk; 
bra;J tUk;  fhyk;  bjhl;Lk;.  jhth fpiua 
cld;gof;if  ruj;Jf;fspd;gof;F 
bray;go  ,e;jg;  gpujpthjp  vg;nghJk; 
jahuhf ,Ue;J tUk; xt;bthU njjpfspYk;. 
Jhth brhj;Jf;fs;  ,Uf;Fk;  ,lkhd rK:fk; 
nfhh;l;L  rufj;jpw;Fl;gl;l  jpz;Lf;fy;  jhYfh. 
brl;oehaf;fd;gl;oapy; cw;gj;jp/
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43.  Translated, paragraph 11 reads thus:

Statement:  Based on the sale  agreement  dated 
21.6.2006  and  the  extension  of  the  sale  agreement  on 
21.7.2007,  the  defendant  having  agreed  to  sell  the  suit  
property to this plaintiff for Rs.65,00,000/- (Rupees sixty  
Five  lakhs  only),  and  on  the  basis  of  it,  the  defendant  
having  received  an  amount  of  Rs.20,00,000/-  from  the 
plaintiff  as  an  advance  for  the  sale,  the  beneficiaries 
together shall  pay the balance amount  to  the defendant  
within the stipulated period of this agreement as per the  
terms of the agreement within a period of 6 months on the 
date  during  which  the  sale  agreement  of  the  suit  was 
executed  and  on  the  date  on  which  the  agreement  was 
extended; and on each date the plaintiff has always been 
ready and willing to execute the sale agreement of the suit  
property at his/her own cost based on the distressed suit  
sale agreement during the adjournment on 28.04.2009 of  
the  suit  which  has  been  filed  by  the  plaintiff  for  not  
disturbing his/her possession over the suit  property,  the  
period  from  which  the  defendant  has  been  causing 
unnecessary  delay  in  executing  the  sale  of  the  suit  
property in favour of the plaintiff by the defendant at the  
cost of the plaintiff, after having received the balance sale  
amount from this plaintiff; and in each date during which  
this defendant is always ready and willing to act as per  
the terms and conditions of this suit sale agreement, the  
cause of action arose at the place, where the suit property  
is located in Chettinayakampatti,  Dindigul Taluk, within  
the jurisdiction of this court.   

44. Upon a comparison of the cause of action put forth in the 
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two suits we find that the plea of specific performance could well have 

been raised in 2007, even at the original instance. The sequence of events 

prior to the institution of the 2007 suit on 09.07.2007 reveals that legal 

notices  had  been  exchanged  between  the  parties  on  01.07.2007  and 

thereafter, all relating to the rival claim for possession of the property.

45. A copy of legal notice dated 01.07.2007 has been marked 

through D.W.1 as Ex.B1 and reads thus:

‘vdnt  rl;lg;go  eP';fs;  bfhLj;j 
ml;thd;!;  bjhifia  ,He;Jtpl;oUf;fpwPh;fs; 
vd;Wk;.  me;j brhj;ij bghWj;J j';fSf;F 
vt;tpj chpika[k;.  gpd; bjhlh;r;rpnah ,y;iy

vd;Wk;.  nkw;go fhyhtjpahd xg;ge;jk;  vdJ 
fl;rpf;fhuh;fis  ve;j  tifapYk; 
fl;Lg;gLj;jhJ  vd;Wk;.  ,dpnky;  me;j 
brhj;ij vkJ fl;rpf;fhuh; jd; tpUg;gk; nghy; 
kw;wth;fSf;F  tpw;gid  bra;Jbfhs;s 
chpatuhfpwhh;  vd;gij ,e;j nehl;lP!;  K:yk; 
mwpat[k;/ ’

46.  Moreover,  the plaint  filed  in  O.S.428 of  2007,  at 

paragraph (8) states as follows:

8)  Now,  in  the  Plaintiff ’s  K.V.K.  Teacher  Training  
Institute and K.V.K. B.Ed., Courses Several number of  
students  were  joined  in  the  academic  year  and 
undergoing studies. In the meanwhile the Plaintiff sent  
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legal notice on 1.7.2007 to Defendant to show that he is  
ready  and  willing  to  perform  his  remaining  part  of  
contract  provided the Defendant  should discharge all  
the  liabilities  attached  to  the  suit  property.  Having  
received the notice, but concealing the receive of notice,  
the Defendant sent  a legal notice on subsequent date  
accusing the Plaintiff stating that Plaintiff is failed to 
perform his part  of  contract  and so the agreement  is  
unenforceable  and  the  agreement  amount  is  forfeited  
etc. To that, the plaintiff sent reply notice through his  
counsel narrating the true facts, on 06.07.2007.

47. Thus, both parties were very much alive to the possibility 

of a plea for  specific  performance and there is  discussion in both the 

legal notice dated 01.07.2007 and the plaint filed in O.S.428 of 2007 on 

this account. The mortgage on the suit property had been lifted by the 

Bank only in 2009. However, the prayer of specific performance could 

well have been made even then and subject to the respondent clearing the 

loan.

48. The case of the Appellant has been to the effect that he has 

complied with his part of the contract and remitted the sale consideration 

in time. In such circumstances, there was nothing that stood in the way of 

the Appellant raising the plea of specific performance even at the time 
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when the first suit was filed and this should have been done at the very 

earliest point in time.

49. As regards the submission that no issue has been framed on 

this aspect, and thus, the aspect of readiness and willingness falls outside 

the  purview  of  examination,  we  disagree.  In  V.S.  Ramakrishnan  V.  

P.M.Muhammed Ali11  the challenge was to an order of the High Court 

that  had non-suited the appellant  by refusing to  go into the aspect  of 

readiness and willingness on his part. 

50.  The  Trial  Court  had  not  framed  a  specific  issue  on  the 

aspect of readiness and willingness and in the absence of the same, the 

Supreme Court was of the view that the High Court ought not to have 

non-suited the plaintiff. Ultimately, the matter was remanded for framing 

of  an additional  issue on  the aspect  of  readiness  and willingness  and 

decision thereupon.

51. There are a slew of judgments to buttress the position that 

the question of readiness and willingness is one which goes to the root of 

the  matter  especially  in  a  prayer  relating  to  specific  relief.  Being 

11  ([2022] Supreme (SC) 1144)
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discretionary  in  nature,  the  person  seeking  the  relief  would  have  to 

satisfy all ingredients of Section 16 including whether at all he was ready 

and willing to perform the contract. 

52.  In  P.Purushottam  Reddy  and  Another  v.  Pratap  Steels  

Ltd.,12 the Court dealt with the question of maintainability that was raised 

by the respondent for failure of the plaint to satisfy the requirement of 

Forms 47 and 48 of Appendix A of the CPC. 

53.  No issue had been framed for the simple reason that there 

was  no  plea  that  gave  raise  to  such  issue  in  the  written  statement. 

However, the Court held that the plea of readiness and willingness was 

covered by pleadings and despite such an issue not having been raised 

specifically by the parties, the Court were very much alive to the issue in 

regard to whether the ingredients of Section 16, specifically Clause (c) 

had been complied.

54.   The  Supreme  Court  held  that  the  High  Court  was  to 

examine whether the finding of the trial Court was sustainable or  not 

both in law as well as on facts. Being an appellate Court all questions of 

12  [(2002) 2 SCC 686]

29/42

https://www.mhc.tn.gov.in/judis



A.S.(MD)No.6 of 2011

fact and law were open before it. Thus, the High Court ought not to have 

remanded the matter in the absence of any material before it to warrant 

such remand but could have looked into the issue afresh itself.

55.   In  Balraj  Taneja  and  Another  v.  Sunil  Madan  and 

Another13, an appeal had been filed by the defendant in suit, who argued 

that the High Court had not been justified in passing a decree against 

them  for  specific  performance  merely  on  the  ground  that  written 

statement had not been filed on the date fixed. 

56.  The decreeing of the suit had been under Order 8 Rule 10 

of the CPC which provides for written statement. Sub Rule 5 specifically 

states  that  every  allegation  of  fact  in  the  plaint  shall  be  taken  to  be 

admitted if not specifically denied or denied by necessary implication. 

Sub Rule 10 stipulates that where a party from whom a written statement 

as  sought  fails  to  present  the  same  within  time,  judgment  shall  be 

pronounced by the Court as it thinks fit and so decreed. 

57.  In allowing the appeals and remanding the case for fresh 

decision by the High Court, the Bench held that the matter ought not to 

13  [(1999) 8 SCC 396]
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have  been  decided  solely  on  account  of  the  failure  to  file  written 

statement, but that the Clause (‘to pass judgment as it thinks fit’) places a 

responsibility  on  the  Court  to  deal  with  the  matter  in  a  holistic 

perspective. Thus, the conduct of the defendants in not filing a written 

statement  will  have  to  be  seen  in  the  context  of  the  conduct  of  the 

plaintiff over the years and other relevant factors as well. The bar under 

Order 2 Rule 2 is thus attracted in the facts and circumstances of this 

case.

58. On facts, the findings and conclusions of the trial Court at 

paragraph 29 are pertinent and read as follows:

29/  nkYk;  fpiua  ghf;fpj; 
bjhifia  brYj;Jtjw;F  jahuhft[k; 
tpUg;gkhft[k; ,Ue;jhh; vd;W thjp Fwpg;gpl;l 
nghJk;  mtUila  FWf;F  tprhuizapy; 
th/rh/M/1. 2 xg;ge;j njjpfspy; xg;ge;jj;jpy; 
fz;l  bjhiffs;  jd;Dila  t';fpf; 
fzf;fpy; cs;sJ vd;W fhl;Ltjw;F Mjhuk; 
cs;sJ vd;Wk;. jdf;F mwf;fl;lis rhh;gpy; 
ed;bfhilahsh;fsplk; gzk; th';fp jahuhf 
itj;jpUe;jhh;  vd;Wk;.  md;iwa  njjpapy; 
jd;Dila t';fpf; fzf;fpy; gzk; ,Ue;jJ 
vd;gjw;F  Mjut[  cs;sjh  vd;why;  mjw;F 
Mtzk;  ,y;iy vd;Wk;  xg;g[f;bfhz;Ls;shh;/ 
vdnt  thjpapd;  rhl;rpaj;ij  ,e;ePjpkd;wk; 
ghprPypf;Fk; nghJ xg;ge;j njjpapYk; mjw;F 
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gpd;dpl;l njjpfspYk; tHf;F jhf;fy; bra;a[k; 
fhyk;  tiu  xg;ge;jg;go  fpiua  ghf;fpj; 
bjhifia brYj;Jtjw;F mthplk;  nghjpa 
gzk;  ,y;iy  vd;gJ  bjspthfpwJ/ 
jd;Dila  t';fpf;  fzf;fpy; 
gzk; ,Ug;gjhf Fwpg;gpl;l nghJk; mjid 
ePjpkd;wj;jpy;  jhf;fy;  bra;atpy;iy/  nkYk; 
mwf;fl;lis  rhh;gpy;  ed;bfhilahshplk; 
gzk;  th';fp  jahuhf itj;jpUe;jhh;  vd;W 
Fwpg;gpl;l  nghJk;  mjw;fhd  Mjut[fs; 
vJt[k;  ,y;iy  vd;gija[k;  mtUila 
rhl;rpaj;jpnyna xg;g[f; bfhz;Ls;shh;/ vdnt 
jhthr;brhj;jhdJ  mU/fd/njdk;ik  Mr;rp 
mwf;fl;lisf;F  ghj;jpag;gl;lJ  vd;W 
bjhpe;jpUe;Jk;  me;jr;  brhj;ij  fpiuak; 
bra;tjhf  gpujpthjp  xg;g[f;bfhz;lhh;  vd;W 
Fwpg;gpl;L th/rh/M/1. 2 fpiua xg;ge;j';fs; 
Vw;gLj;jpf;bfhz;l  nghJk;  me;j  fpiua 
xg;ge;j njjpapy; Kd;gzk; brYj;jpa gpd;dh; 
fpiua  bjhifia  thjpahdth;  rpy 
fhuz';fshy;  xg;ge;jj;ij  epiwntw;w 
Koatpy;iy vd;W xg;g[f;bfhz;L th/rh/M/2 
fhy ePl;og;g[ bra;J vGjg;gl;l nghJk; mjd; 
gpd;tUk;  gpujpthjpf;F  chpa 
fhyf;bfLtpw;Fs;  bjhifia  brYj;jp 
xg;ge;jk;  gjpt[  bra;J  bfhs;tjw;F  thjp 
tpUg;gkhft[k;  jahuhft[k;  ,Ue;jhh;  vd;gJ 
thjp jug;gpy; epU:gpf;fg;gltpy;iy/

59. Thus,  the finding of  the trial  Court  is  to  the effect  that, 

there was no evidence that was produced at the time of trial to establish 

the submission that  the appellant  had procured the necessary funds to 

32/42

https://www.mhc.tn.gov.in/judis



A.S.(MD)No.6 of 2011

proceed with his part of the contract.  

60.  Order  XIV  deals  with  the  settlement  of  issues  and 

determination of  suit  on issues of  Law or  on issues agreed upon.  In 

specific, Rule 5 states that at the first hearing of the suit the court shall, 

after  reading  of  the  plaint  and  the  written  statements,  and  after 

examination under Order X Rule 2 ascertain the material propositions of 

fact or of law, in respect of which parties are at variance.  

61. The Court is to thereupon proceed to frame and record the 

issues on which right  decision of  the case appears to  depend.   In the 

present case, the issues framed are broad and the first issue could be read 

in a manner so as to bring within its ambit the issue of readiness and 

willingness of the appellant.

62. Admittedly there has been no specific issue framed on the 

aspect of readiness and willingness of the appellant.  It is however too 

well  settled  a  proportion  that  a  determination  on  this  issue  would  be 

fundamental to a decision in a suit for specific performance.  It would 

have  been  entirely  a  different  matter  perhaps  had  the  question  of 
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financial resources of the appellant not been called into question at the 

stage of trial.  

63. However, in this matter, the financial resources, or the lack 

of it, have certainly caught the attention of the Court and in para 29 of 

the trial court judgment extracted elsewhere, the learned trial judge has 

also referred to evidence and rival submissions in the context of whether 

at all the appellant has necessary funds to carry forward his end of the 

bargain.

64. In this context, we may make useful reference to Order XLI 

which deals with appeals from original decree and Rules 24 and 25 read 

as follows:-

Order XLI
Appeals from Original Decrees

……..
24.  Where  evidence  on  record  sufficient,  

Appellate Court may deter mine case finally.-  Where 
the evidence upon the record is sufficient to enable the 
Appellate Court to pronounce judgment, the Appellate  
Court  after  resettling  the  issues,  if  necessary,  finally  
determine the suit, notwithstanding that the judgment of  
the Court from whose decree the appeal is preferred has  
proceeded wholly upon some ground other than that on 
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which the Appellate Court proceeds. 

25. Where Appellate Court may frame issues  
and  refer  them  for  trial  to  Court  whose  decree  
appealed  from.-  Where  the  Court  from whose  decree  
the appeal is preferred has omitted to frame or try any  
issue,  or  to  determine  any  question  of  fact,  which 
appears  to  the  Appellate  Court  essential  to  the  right  
decision of the suit upon the merits, the Appellate Court  
may, if necessary. frame issues, and refer the same for 
trial  to  the  Court  from  whose  decree  the  appeal  is  
preferred and in such case shall direct such Court to  
take the additional evidence required;
and such Court  shall  proceed to try such issues,  and  
shall  return  the  evidence  to  the  Appellate  Court  
together  with  its  findings  thereon  and  the  reasons 
therefor  [within  such  time  as  may  be  fixed  by  the 
Appellate Court or extended by it from time to time]

65. In the present case, we are of the considered view that the 

evidence available on record would more than enable us to decide the 

issue of readiness and willingness of the appellant. The respondent has 

also drawn attention to public notices issued intimating that the appellant 

had  been  before  the  Debt  Recovery  Tribunal  on  account  of  recovery 

action  initiated  by  various  banks  for  outstanding  dues.  In  such 

circumstances, it was very evident that the appellant had no funds and 
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thus the question of his being ready and willing to pay is nothing but a 

farce. 

66. We also note that sufficient evidence has been recorded by 

the trial court based on the pleadings and evidence. We thus do not agree 

that Rule 25 would be attracted necessitating a remand of the matter to 

the file of the trial Judge.  

67. Rule 25 provides for a reference to an issue which the trial 

court has omitted to consider an issue and where additional evidence is 

required to be collated.  As stated earlier, the trial Court has not lost sight 

of statutory compliance with Section 16(c) and though an issue may not 

have been framed in as many words, the learned Judge has adverted to 

the aspect of readiness and willingness sufficiently in detail.

68.  In  P.Daivasigamani  V.  S.  Sambandan14.  readiness  and 

willingness, it was reiterated, was not one but two separate elements of 

human behaviour. Readiness means the capacity of the party to perform 

the contract, including his financial position to pay the purchased price. 

Willingness refers to the intention of the party as a purchaser to perform 

14  ([2022] AIR (SC) 5009)
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his part  of the contract,  such as  scrutinizing the conduct of the other 

party as well as other attending circumstances.  

69.  Readiness  and  willingness  must  thus  be  seen  to  be 

continuous  as  condition  precedents  for  the  grant  of  relief  of  specific 

performance. The expression cannot be interpreted as a straight-jacket 

formula and reference is  made by the Court  to  the judgment  in  Syed 

Dastagir V. T.R.Gopalakrishna Setty15, where three Judges of the Hon'ble 

Supreme Court held that compliance of readiness and willingness has to 

be established in spirit and substance and not merely in letter and form.  

70.  Furthermore, the Court held that it was not necessary that 

the parties deposit  the requisite amount in the Court, but it must aver 

performance of or readiness to perform the contract according to its true 

construction.  Thus,  readiness  and willingness  will  require  not  a  mere 

pleading, but establishment of the same by way of credible evidence.

71.   Appellant  has  submitted  that  he  had  annexed  with  the 

plaint  a  lodgement  schedule  for  deposit  of  the  sale  consideration. 

However, though the matter had been heard in extenso by the Trial Court, 

15  (1996 (6) SCC 337)
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the  lodgement  schedule  was  never  acted  upon and the  Appellant  was 

never called upon to deposit the sale consideration. 

72.  This  cannot  however  lead  to  an  adverse  conclusion,  as, 

with the filing of the lodgement schedule, he had established that he was 

ready and willing to perform the contract. We are of the considered view 

that the mere filing of a lodgement schedule cannot enure to his benefit 

as there must be something over and above, to indicate both readiness 

and  willingness.  Had  the  Appellant  really  been  in  possession  of  the 

funds,  there  was  nothing  standing  in  the  way  of  him depositing  the 

amount before the trial Court or even in Appeal. He has not chosen to do 

so and must suffer the consequences. 

73.  In Ferrodous Estates (Pvt.) Ltd. V. P.Gopirathinam (Dead) 

& Ors.16 it  was  held that  it  fell  within the discretion  of  the Court  to 

decide as to whether specific performance is to be granted.  Though the 

relief is discretionary, such discretion has to be exercised soundly and 

reasonably, guided by judicial principles.  Thus, the court must consider 

the conduct of the parties in a holistic fashion to come to the conclusion, 

16  ([2020] AIR (SC) 5041)
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as to whether the plaintiff was ready and willing and so entitled to the 

grant of the discretionary remedy.  

74.  In  G.Sunil  Panickar  v.  G.N.Gomathy  and  another17 the 

factual findings were that the appellant had not established readiness and 

willingness  to  pay  the  balance  sale  consideration.  To  be  noted 

incidentally  that,  the  issues  framed  by  the  Trial  Court  have  been 

extracted by the Division Bench and a specific issue is found to have 

been  framed  at  that  stage  as  to  whether  the  plaintiff  was  ready  and 

willing to perform his part of the contract.

75.  In  S.Ravi and others v. P.Navaneetharaj & others18, this 

Court  has  held  that  non-framing  of  an  issue  is  fatal,  referring  to  the 

judgment in  Shivaji Balaram Haibatti v. Avinash Maruthi Pawar19. The 

Supreme Court  has  held  therein  that  parties  to  the  suit  cannot  travel 

beyond the pleadings and Court cannot record findings on issues that are 

not part of the pleadings.

76.   In  Elango  v.  K.Kamalaveni  (died)  and  16  others20,  the 

17  [2023 (2) CTC 1]
18  [2021-5-L.W.1.]
19  [(2018) 11 SCC 652]
20  [2023 (2) CTC 535]
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Division Bench of this Court reiterated the mandatory duty cast upon the 

plaintiff to lead credible evidence to establish readiness and willingness 

as  the  relief  of  specific  performance  was  equitable,  and  discretionary 

relief  cannot  be mechanically  granted.  In that  case as  well,  a  specific 

issue had not been framed in regard to the readiness and willingness of 

the plaintiffs to perform their part of the contract.

77.  On the facts set out before them, the Bench found that the 

plaintiffs had not established readiness and willingness to perform their 

part of the terms of sale. A specific observation was made noticing that 

no  categoric  issue  had  been  framed  on  the  aspect  of  readiness  and 

willingness, similar to the present case.  In N.P.Thirugnanam (Dead) by 

LRS v. Dr.R.Jagan Mohan Rao and others21, the principle of continuous 

readiness and willingness was reiterated. 

78. Upon a detailed consideration of the matter and the ratio of 

the  decisions  relied  upon,  we  are  of  the  unambiguous  view  that  the 

Appellant has not discharged the burden of proving that he was ready 

and willing to fulfil his part of the Agreement at any stage of the matter. 

21  [(1995) 5 SCC 115]
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79. This appeal is dismissed. No costs. 

[A.S.M.J.,]  &  [R.V.J.,]
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