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PRAYER:- Appeal Suit - filed under Section 96 with Order 41 Rule 1 of
CPC, to set aside the judgement and decree dated 30.08.2010 made in
0.S.No.53 of 2009 on the file of the Additional District Judge (Fast
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Track Court), Dindigul and allow this first appeal.

For Appellant : M/s.N.Krishnaveni
Senior Counsel
for Mr.P.Thiagarajan
For Respondent :  Mr.Shangar Murali (R2)

R1-Died

JUDGMENT

(Judgment of the Court was delivered by DR.ANITA SUMANTH, J.)

The appellant is the unsuccessful plaintiff and has challenged
judgment and decree dated 30.08.2010 passed in O.S.No.53 of 2009 by
the Additional District Court (Fast Track Court), Dindigul. The
submissions of Mrs.N.Krishnaveni, learned Senior Counsel on behalf of
Mr.P. Thiagarajan, learned counsel on record on behalf of the appellant
are set out below.

2. The parties had entered into an agreement for sale of the
property at &lagi(h&Hs0 LBl TULLLD, DlwihHn Qemen- 11,

FMUBlouBID, Dlawi(hHev UL, OCFLQBIWSSATUL LY ST
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FiGou e1ewr.9260 Gl2_m.4.11.060 6uLGevu&b&In (suit property). The
suit property ad-measured 1.12.0 acres 2.75 cent and housed a building
thereupon. Possession of the suit property had earlier been with the
Appellant as he had been running a Teacher’s Training Institute therein.

3. The parties had executed an agreement of sale on
21.06.2006 (marked as Ex.Al by the Appellant) agreeing upon sale
consideration of Rs.50 lakhs towards the sale. Rs.10 lakhs had been paid
upfront as advance and the balance consideration of a sum of Rs.40
lakhs was to be paid within six months and the sale registered thereafter
without demur.

4. The sale agreement records that there were no
encumbrances over the suit property and if there were to be any such
encumbrances, the vendor would clear the same at his cost and
responsibility. The parties agreed to be legally bound by the clauses in
the agreement which includes the timelines set out as well.

5. On 27.01.2007, the parties had entered into an agreement

for extension of time and enhancement of consideration, marked as
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Ex.A2 by the appellant, and the relevant clauses provide as follows:

leug whmid 2eug @ uTilyseflel &g Sler
Cuilsh &sLBS 2006 2% wrHw 2leugk CaHHlullsd
GurLiulL  &leogw  QUUBS  USSIID  SLHS
lg FLOLIT 2210 C& BlujL6at (22.12.20006)
PRaIHLUSTS @BS SHogw QUUBS LSBT D6
STVSH6HHem Guan Qatsmpw CHHUNVmBS 6
WTEHRIGET  BlobdH BTG UMD  90°8T  LMSHLD
3010 0o &G a0 (30.06.2007) L& STl SH6w 61
Oaugbsnataubsar  Fuowdsds mBramg 6sHHlullsd
gn&Eeca  mlismullss  Curdssd Csrtes .50
WLFSFHILST  @Qaiommw  CHFHulled  m.15 el &Fld
(Fnoneiser o LuL) C&isHd H&CwIss &Slemgw
Oaremawns .65 l&d (e  GEFUWILL (b,
gnasain  aibstemaswrs  21.06.2006 sy
Corsers  Carpsdssiuce  im.10,50,000  (fmumd
UsE L FSHG Ruusmullgn)  wHmn  @eepw
6 & &plufled CI&BM(h B L o F| §180 65 &)
&r1eFmemev 1. 867497,  .4,50,000  ({mumd
BIeli& oldsHs Ruwusrulpn), HEDFL il
&TeFmemev  6161.867498,  ,.5,00,000 (fmumds b S
WLFL) H&HEITEHS PaT6STemss Humi 20 el &b
Curs 1P wmuml 45 L FSPl0 uHBlETm 6760
wrsw 106 658 ey  H.15 elFn g
urLig 26u g umriLiguiliin AEIICYES
augey oSS  CETaubsaayn  IISH0STE S
w30  iEsmPS umSlaim o°@  wrsw 306
Co & Gan loug) UL ig 26u g umriigullin
OarhdHH Sl GClFug Oasrarar  GCousmigw ).
2eugl  umilly Oardslar  Gurlsd gCeHeynh  oumiSHl
FHL 6, & 65f) LT FHL 6T, QT & HL_ 68T
gesmih  Qmuller  ysmer  2eug  UTFLY et
Oanbs CFvalled Sidsd & Coustigw ).
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amounts stipulated as advance had been paid to the respondent by way
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(Translation of the operative portion is as follows:)
‘Whereas, with the consent of parties 1 and 2, the
expiration of this deed of sale agreement, entered into on
21 June 2006, since this set to expire by 22" December
(22.12.2006), having been extended for 6 months further
from this day, on an agreement to get the document
registered by 30" June (30.06.2007), the total sale
consideration amount having been fixed at Rs.65 Lakhs,
which is inclusive of Rs.50 Lakhs, being the total amount
already arrived at, and Rs.15 Lakhs (including the
articles), on this day, out of this balance amount of Rs.45
Lakhs, by taking into account, the total advance amount of
Rs.20 Lakhs, which included Rs.10,50,000/- (Ten Lakhs
and Fifty Thousand), already paid in cash on 21.06.2006
as an advance and Rs.4,50,000/- (Four Lakhs and Fifty
Thousand) paid through ICICI Bank Cheque No.67497 and
Rs.5,00,000/- (Five Lakhs) paid through ICICI Bank
Cheque No.867498, a sum of Rs.15 Lakhs, are covenanted
to be paid by the I*' party to the 2™ party to be kept in
credit and the 1" party shall get the sale executed by and
within 13" June forthcoming on payment of the balance
amount of Rs.30 Lakhs to the 2™ party. The 2" party
covenants to make good and discharge any bank loan,
personal loan or Government loan, chargeable to the
property, if there is any, at his own costs. The consideration
thus stood enhanced by a sum of Rs.65 lakhs.

6. Before the lower Court as well as in the preliminary stages
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of cash and two cheques that had not been presented by the respondent.
The respondent had countered, for his part, that the cheques had been
presented, but dishonored. At the hearing on 22.09.2022, the respondent
had been directed to produce the dishonored cheques along with the
return slips from the bank.

7. Learned counsel for the Respondent/R2, Mr.Shangar
Murali confirms today that the cheques are not available. As regards the
component of the consideration stated to have been paid in cash, no
receipt of acknowledgement has also been produced by the Appellant,
though specifically directed.

8. Mr.Murali adds that the submission to the effect that the
cheques were dishonoured had, in fact, been made in error. There was no
question of the respondent even presenting the cheques as the receiving
bank had been well aware of the poor financial position of the Appellant,
and had thus simply handed the cheques back to the respondent upon
their presentation. The respondent would maintain that it was public

knowledge that the Appellant had been at the answering end of litigation
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initiated by various persons for impropriety in his financial dealings.

9. As regards the alleged cash payment, the respondent would
point out that the chief examination does not contain any reference to the
same and it is only in the cross examination that, for the first time, the
appellant makes reference to the alleged cash payment. This is factually
correct and thus, this Court does not, on a consideration of the pleadings
and the evidence find any justification to accept the position that the
appellant has made a cash payment of Rs.9.5 lakhs or any amount at all
towards the sale consideration.

10. In light of the inability of the both parties to produce
evidences to establish the payment of consideration by cash (appellant)
and the cheques and return slips (respondent), the question of whether at
all there has been compliance with the terms of the document dated
27.01.2007 is fraught with doubt and learned counsel would agree that
there is a stalemate in this regard.

11. The suit property had been mortgaged by the defendant

with the Tamil Nadu Mercantile Bank and the dues had been settled and

7/42

https://lwww.mhc.tn.gov.in/judis




A.S.(MD)No.6 of 2011

the mortgage lifted in 2009. This is an admitted position. While so, the
appellant had issued a legal notice on 01.07.2007, in response to which
the respondent had filed O.S.No.428 of 2007 seeking a bare injunction as
against the appellant from interfering with the respondent’s ownership
and possession of the suit property.

12. The injunction suit had came to be dismissed on
04.07.2007, as against which, Appeal Suit in A.S.No.71 of 2012 had been
filed. The appeal had been allowed exparte on 23.10.2013. The appellant
has chosen not to pursue the matter further and thus the litigation with
respect to the injunction sought for by the respondent has attained
finality as on 23.10.2013. Learned counsel concur on the position that as
on date, possession of the suit property is with the respondent.

13. The pleadings make reference to the owner of the suit
property being a Trust. However, the respondent draws attention to the
relevant claims in the Trust Deed that vest the power to transfer, sell or
buy property in the trustees. There appears to be no dispute that the Trust

was fully empowered to deal with the suit property as were the trustees
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(Article 10 clause 6(e) of the Trust Deed). There is thus, no necessity to

deal with this aspect of the matter any further. The grounds of appeal that

have been raised by the appellant qua the suit property being a trust

property are thus not pursued by either party.
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14. The issues framed by the trial Court are as follows:

‘1. 21.6.2006 [ CHIU L Hlemul
o Laiugdbanasliuy Tl CHETHL  gHmms  HpHmisk
UGy Hlenl &b D d b H?

2. 27.1.2007 Ty CHPHUI L &HIT6V
Bl o LaiuySasiuy Sogu urésld 65T
st gl (5.54,50,000/-  eteiugy  FMlwm?

3. 27.1.2007 1D CHPIW @UILIHSLILIY
O & & Dot &6UI & 6T LD 6un HluflL_th
QLILIEDL & SHLILL 660636V 6T6T LI &l 10, Qe 6601
&6UI & 6T LD Ny &leur slull_G1o 2 66N & 6T60T LI G LD
9_ 6501 6 LOWIM?

4, 2.7.2007 1D CH B iy &leun Hlufl ot
el &L LN edr 601 G 1y 6 &) S6UT &6 & & 60 &H
9 & S 2 S &IT1dl & &) & Ol ST LT 6T6OTLI &
9_ 6501 6 LOWIM?

5. gl aups&ElnG ps@ {fpsuh 2 6T ST?

6. wWTHSHG &HoLbEs dyw Geug UMMy
67601 6077"
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15. The third issue framed relates to possession of the property
which admittedly is now with the respondent. The fourth and fifth are
general in nature, in relation to the relief that the appellant are entitled to.
The first and second issues relate to the agreements that had been
executed between the parties, being the original agreement as well as the
agreement for increase of consideration and extension of time for
remittance of the same.

16. This aspect of the matter assumes importance for the reason
that the payments are under a severe cloud and thus the contracts itself
become unenforceable in light of the fact that the parties have not
adhered to the timelines under the contract. The parties have admitted
that they are bound by the terms agreed upon, including the timelines
stipulated, which thus form the essence of the contract. In such
circumstances, the non-adherence to the terms, and the timelines
stipulated, would itself render the contract unenforceable.

17. In the case of Mrs. Saradamani Kannappan V.

S.Rajalakshmi & ors.” wherein reference is made to earlier judgements of

1 [2011 (4) CTC 640]
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the Supreme Courts including the judgement in K.S.Vaidyanadam and
others V. Vairavan’ the Supreme Court considered the impact of the
parties to a contract not adhering to the terms stipulated therein,
specifically relating to the timelines contained. In the latter case, the

Hon'ble Supreme Court had stated as follows:

It has been consistently held by the courts in
India, following certain early English decisions, that in
the case of agreement of sale relating to immovable
property, time is not of the essence of the contract
unless specifically provided to that effect. In the case
of urban properties in India, it is well-known that their
prices have been going up sharply over the last few
decades - particularly after 1973. We cannot be
oblivious to the reality and the reality is constant and
continuous rise in the values of urban properties -
fueled by large scale migration of people from rural
areas to urban centres and by inflation. Indeed, we are
inclined to think that the rigor of the rule evolved by
courts that time is not of the essence of the contract in
the case of immovable properties - evolved in times
when prices and values were stable and inflation was
unknown - requires to be relaxed, if not modified,
particularly in the case of wurban immovable
properties. It is high time, we do so.

18. The following principles were laid down, awaiting a fuller

2 [1997 (1) CTC 628 (SC)]
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is to be understood, construed and applied:

reiterated the social and economic considerations that arose in cases

(i) Courts, while exercising discretion in suits for specific
performance, should bear in mind that when the parties
prescribe a time/period, for taking certain steps or for
completion of the transaction, that must have some
significance and therefore time/period prescribed cannot
be ignored.

(ii) Courts will apply greater scrutiny and strictness
when considering whether the purchaser was ‘ready and
willing' to perform his part of the contract.

(iii) Every suit for specific performance need not be
decreed merely because it is filed within the period of
limitation by ignoring the time-limits stipulated in the
agreement. Courts will also frown' upon suits which are
not filed immediately after the breach/refusal. The fact
that limitation is three years does not mean a purchaser
can wait for 1 or 2 years to file a suit and obtain specific
performance. The three year period is intended to assist
purchasers in special cases, as for example, where the
major part of the consideration has been paid to the
vendor and possession has been delivered in part
performance, where equity shifts in favour of the
purchaser.

19. In Desh Raj and others v. Rohtash Singh’, the Court

3 [2023 (1) MWN 403]
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involving the plea of specific performance. The earlier premise, that time
was not of the essence in contracts relating to immovable properties, had
been relevant in an era when the market value of immovable property
was stable over several years and did not undergo frequent market
fluctuations. No prejudice would be caused to the vendor financially in

such circumstances.

20. However, over the last half century there has been a steady
increase in prices of real estate and in K.S.Vaidyanadam and others
(supra), there was a shift in judicial perception such that time should be
taken to be the essence of the contract in view of the steep increase in the
prices of real estate over the years (also see judgment in M/s.Citadel
Fine Pharmaceuticals v. M/s.Ramaniyam Real Estates P. Ltd. &

Another?).

21. In this case as well, there is no doubt that time is the
essence of the contract. The argument advanced on behalf of the

respondent is thus that the Appellant had not performed, and had never

4 [2011 (9) SCC 147]
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been ready to perform, his part of the contract. In such circumstances, the
plea of specific performance fails.

22. Faced with this position, the appellant, while reiterating
that he was ready at all points in time to perform his part of the contract,
raises a preliminary objection to the effect that there is no issue that has
been framed with regard to readiness and willingness and hence it cannot
be raised at this distance of time.

23. The Respondent would argue that the issues framed,
especially Issue 1, are broad enough to encompass the aspect of readiness
and willingness. Moreover, there has been sufficient reference in the
pleadings, including in his written statement, as well as in the evidence
and the impugned order, for the Appeal Court to take note of this aspect
of the matter and render a finding.

24. Going a step beyond, Respondent challenges the
maintainability of the suit itself stating that O.S.53 of 2009 was not
maintainable in light of the bar under Order 2, Rule 2 of the Code of

Civil Procedure (CPC). Order 2 Rule 2 reads as follows:
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‘ORDER 11

FRAME OF SUIT

2.8uit to include the whole claim. — (1) Every suit shall
include the whole of the claim which the plaintiff is entitled
to make in respect of the cause of action; but a plaintiff
may relinquish any portion of his claim in order to bring
the suit within the jurisdiction of any Court.

(2)Relinquishment of part of claim. — Where a plaintiff
omits to sue in respect of, or intentionally relinquishes, any
portion of his claim, he shall not afterwards sue in respect
of the portion so omitted or relinquished.

(3) Omission to sue for one of several reliefs. — A
person entitled to more than one relief in respect of the
same cause of action may sue for all or any of such reliefs,
but if he omits, except with the leave of the Court, to sue
for all such reliefs, he shall not afterwards sue for any
relief so omitted.’

25. According to him, the first suit, O.S.428 of 2007 ought to
have included the prayer for specific performance as well. He argues that
the suit filed in 2009 was belated as the cause of action for the prayer of
specific performance had arisen in 2007 itself. In any event, once the
Sale agreement itself stood cancelled by virtue of non-compliance of the
conditions for payment, it is not enough that specific performance be

sought without challenging the cancellation itself.
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26. The two issues that have thus to be addressed are as to
whether the bar under Order 2 Rule 2 will stand attracted and whether, in
fact, the Appellant has satisfied the requirement of readiness and

willingness.

27. We advert to the legal issue first. In Rathnavathi and anr. V.
Kavita Ganashamdas’ the Court was concerned with the challenge to the
maintainability of the suit on the bar contained in Order II, Rule 2 of the
Civil Procedure Code (CPC). Very similar to the present case, the
allegation in that case as well, was that the plaintiff had sought
permanent injunction against the defendants, consciously omitting to

seek the relief of specific performance in that suit itself.

28. It was only in the second suit filed was there was a prayer
for specific performance, which, according to that respondent, was hit by
the rigour of Order II Rule 2. Other points were also raised, with which
we are not concerned. In the context of the bar under Order II, Rule 2,
the Court took note of the judgment in Gurbux Singh V. Bhooralal®

wherein parameters had been laid down as to how such a plea was to be

5 [20155 SCC 223]
6 (AIR 1964 SC 1810)
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invoked.

29. The Court held that in order that a plea of bar under Order
IT Rule 2 succeed, the defendant who raises the plea must satisfy three
positions. The first is that the later suit be in respect of the same cause of
action as that on which the previous suit was placed, the second was that
in respect of that cause of action the plaintiff be entitled to grant of relief
and the third that, being entitled to multiple reliefs and seeking only one
such relief, leave ought to have been obtained from the Court to sue at a
later stage for the relief for which the second suit had been filed.

30. Reference was made to the judgment in Virgo Industries
(Eng.) Private Limited V. Venturetech Solutions Private Limited’ on this
aspect, elaborating on what would constitute cause of action in order to
determine the first test. The definition of ‘cause of action’ in Halsbury's

Laws of England, (4™ Edition) is as follows:-

‘Cause of Action’ has been defined as meaning simply a
factual situation existence of which entitles one person to
obtain from the Court a remedy against another person.
The phrase has been held from the earliest time to include
every fact which is material to be proved to entitle the

7 ([2013] 1 SCC 625)
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Plaintiff to succeed, and every fact which a Defendant
would have a right to traverse. 'Cause of action’ has also
been taken to mean that particular action on the part of
the Defendant which gives the Plaintiff his cause of
complaint, or the subject-matter of grievance founding the
action, not merely the technical cause of action.

31. The Court found that the bar contained in Order II, Rule 2
was not attracted as a distinction was found in the cause of action for
filing the two suits. They state that as far as the suit for permanent
injunction was concerned, it was based on a threat to dispossess the
plaintiff from the suit property, whereas, the cause of action for filing the
suit for specific performance was based on non-performance of the
agreements between the parties.

32. As the cause of action was different in the two cases, they
could well have been filed simultaneously. In the case of an injunction
suit, the ingredients to determine the suit would be the existence of a
prima facie case, balance of convenience and irreparable loss likely to be

suffered by the plaintiff as provided under Section 38 of the Specific

Relief Act, 1963 read with Order 39 Rules 1 and 2 of CPC.
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33. In the case of the specific performance suit, the plaintiff
would be required to plead and prove continuous readiness and
willingness to perform his part of the contract and further to prove that
the defendant had failed to perform their part of the agreement, both
stipulations contained under Section 16 of the Specific Relief Act.

34. In State Bank of India V. Gracure Pharmaceuticals Ltd.’,
the specific issue that arouse was the applicability of Order II, Rule 2 of
the CPC. The suit had been filed by respondents claiming damages with
costs and interest.

35. An application had been filed by the appellant, the
defendant in suit, for rejection of plaint under Order VII, Rule 11 of the
CPC. The District Court allowed the application noticing that the
plaintiff had filed a suit before the Delhi High Court on the same cause
of action and hence, the subsequent suit was barred under Order II Rule
2.

36. That Order was set-aside in appeal by the High Court,

challenging which the defendant in suit, that is, the State Bank of India

8 (2013 (6) CTC 789)
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filed appeals before the Hon'ble Supreme Court. The Court dealt with the
several cases on that point, commencing from Naba Kumar Hazra V.
Radhashyam Mahish® wherein it had been held that plaintiff cannot be
permitted to draw the defendant to court twice for the same cause of
action.

37. At paragraph 11 and 12, the Bench observes as follows:-

11. The above-mentioned decisions categorically lay down
the law that if a plaintiff is entitled to seek reliefs against the
defendant in respect of the same cause of action, the plaintiff
cannot split up the claim so as to omit one part to the claim
and sue for the other. If the cause of action is same, the
plaintiff has to place all his claims before the Court in one
suit, as Order 2 Rule 2, CPCis based on the cardinal
principle that defendant should not be vexed twice for the
same cause.

12. Order 2 Rule 2, CPC, therefore, requires the unity of all
claims based on the same cause of action in one suit, it does
not contemplate unity of distinct and separate cause of
action. On the above- mentioned legal principle, let us
examine whether the High Court has correctly applied the
legal principle in the instant case.

38. After comparing the cause of action that arose in both the

suits, the Court concluded that when the first suit for recovery of dues

9 (AIR 1931 PC 229)
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was filed on 15.03.2003, the plaintiff could well have sought for
damages at that very time. Citing Order II, Rule 2 which provided that
every suit shall include the basis of the claim which the plaintiff was
entitled to make in respect of the same cause of action, the Court held
that the plaintiff was not entitled to split that cause of action into two
parts and file separate suits.

39. The object of Order II Rule 2 was to avoid multiplicity of
proceedings and not to vex the parties over and again in a litigative
process and such larger public interest must be achieved, they said, while
allowing the appeal. The test would therefore be to examine the specifics
of the cause of action espoused by the plaintiff in the two suits and come
to a decision as to whether it would be appropriate to split the same into
two separate suits.

40. Three Judges of the Hon’ble Supreme Court in Sri Gangai
Vinayagar Temple and Another v. Meenakshi Ammal and Others'’ dealt
with the ambit and sweep of the principles of res judicata and Order 2

Rule 2 of CPC (on the question of cost) and had this to state:

10 [(2015) 3 SCC 624]
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15.4s has already been reflected and commented upon,
the tenants had filed an appeal only in respect of OS No.6
of 1978, although common conclusions had been arrived at
in all three suits, except for some inconsequential
differences. It is trite that the obligation and duty to frame
issues is cast solely on the court which may, nevertheless,
elicit suggestions from the litigating adversaries before it.
Issues settled by the court under Order 14 CPC constitute
the crystallisation of the conflict or the distillation of the
dispute between the parties to the lis, and are in the nature
of disputed questions of fact and/or law. While discharging
this primary function, the court is expected to peruse the
pleadings of the parties in order to extract their essence,
analyse the allegations of the parties and the contents of
the documents produced by them, and, thereafter, proceed
to frame the issues.

16.In our opinion, so far as OS No.5 of 1978 is
concerned, the question of the title of the property would
ordinarily remain irrelevant to that litigation for two
reasons:

16.1.Firstly, Section 116 of the Evidence Act bars the
lessee/licensee from constructing if not concocting a
challenge vis-a-vis the title of the lessor/licensor, if it is the
latter who has put the former in possession of the
demised/licensed premises. In the case in hand, the first
lease was executed by Shri Sethurama Chettiar and the
renewal or the succeeding lease was between the Trust
through its President, Shri Sethurama Chettiar, on the one
hand, and the tenants on the other. The tenants, therefore,
stood legally impeded and foreclosed from assailing the
title of the Trust, as has been correctly concluded by the
trial court, even though a specific issue had not been struck
in this context in OS No.5 of 1978. There is no gainsaying
that where parties are aware of the rival cases the failure to
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formally formulate an issue fades into insignificance,
especially when it is prominently present in connected
matters and extensive evidence has been recorded on it
without demur.’

41. O.S.No.428 of 2007 was initiated on 09.07.2007 and
paragraph 10 setting out the cause of action therein reads as follows:-

“10. Cause of action:

The cause of action arose when the plaintiff and
Defendant entered into an sale agreement on 21.06.2006
and on 27.01.2007 when the extension of sale agreement is
made between them and on 21.6.2006 when possession
delivered by the Defendant to Plaintiff, and on 23:12.2006
when the Plaintiff got recognition for running Educational
Institution from NCTE and on 1.7.2007 when the Plaintiff
sent legal notice to Defendant and when subsequently
legal notice sent by the defendant to the Plaintiff and on
6.7.2007 when the Defendant and his men and agents
unlawfully entered the suit premises and threatened the
staffs, students to vacate the premises and it is lawfully
prevented by the Plaintiff and on subsequent dates where
the suit property situate in Chettinaickenpatti, Kallipatti
Village, Dindigul Taluk within the jurisdiction of this
Honourable Court.”

42. 0O.S.No.53 of 2009 was initiated on 24.06.2009 and

paragraph 11 relating to the cause of action therein reads as follows:-
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/1. aun&Glpovts Y%/ ST 21.06.200610
CHBUN' L. Hlsogs  YSN Gl YlgLiLlenL uflsy
e gps 27012007  Sleogw  YSM6 i
BL LI g L1600 uflsv SIUT
CI&FIT S 51 &% B 506N ol U BI% & e
.65.00.000/-  (tBund  YpUSswSbS VLEFL) H&
Bloguith  CIFUSE  CIBNh &S  QULSHCIBTRNL.  YSH6oT
YlgLILI6nL uflsv Ly Bl ] ol
UTSNUAL 1D B mBsH BsOFU YL QU
Clsrsmswnrs  5.20.00,000/-  upmbelsnmin 6
s HBIVSSWGar L LuwSIULIaTiSaT  CEFIB S
BIUT  FTWHLHDHDIBCIBIMIL.  BlsJll  2_1 7LITL g 6F
CaH BN, BT BL gLl 2 1 GTLITL Ig 607
CaBUNa  Hlsogu  BLLOLY TSN 6 st ot
FISHISEMDT LSS — RUUBS  CBhaySHSeT
Bl LIT &% 5] OIS IT6m Hous LIy Blaun &1
OFnss5) @Bs wurslllai uSSW  CFvallsd Sraur
CFNS SIS T Blsguilh — (plpd LI CIsnarar Qb
U] GUGUTS/L Ready and Willing %% Q5565
B @G CEBEalann, QB urs)
BIUT  CFTEBI0 ST FUTSHMSNSG Q6oL Upny
CIFUWSTH LIS 6T  CIBILABS —UPSHI0T  HL IS
28.04.200910 C&%) aumuisralair  GCUTSE — SHIWikS
BT HlsoJu 2L oiligbsnd YgllsoL uls) QbS5
UTSUIL L BBS — Hleogw — LUTSESBS GBI HeowL]
CLpm&elsrmiy,  QBS  ursiat 1SS 6Fal)
BIUT  CFTSHISH QS UTHISHG LIS
Bl CIFUSI  CEIHSE A BIVSTIOSL
ClFUSE B STV CISTL (HhLh,  STUT  BledJu
2 [ T S60 % FI & 5| % Sl &S
ClFWevLIg BB ) EALYIE STLIGLIT &5/10
SUTITS QKBS aBL  REICIUTE  6&5BIBaraID,
HITUT  CFTS S| BHar  QbSGL0 QUL lomsr — FEpbii
CHIIL(h FIBSBIWSLULL — BIi(hSHBESD SIS,
OIFL g BT SBRTUIL UN)  2_[HLIS ),
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43. Translated, paragraph 11 reads thus:

Statement: Based on the sale agreement dated
21.6.2006 and the extension of the sale agreement on
21.7.2007, the defendant having agreed to sell the suit
property to this plaintiff for Rs.65,00,000/- (Rupees sixty
Five lakhs only), and on the basis of it, the defendant
having received an amount of Rs.20,00,000/- from the
plaintiff as an advance for the sale, the beneficiaries
together shall pay the balance amount to the defendant
within the stipulated period of this agreement as per the
terms of the agreement within a period of 6 months on the
date during which the sale agreement of the suit was
executed and on the date on which the agreement was
extended; and on each date the plaintiff has always been
ready and willing to execute the sale agreement of the suit
property at his/her own cost based on the distressed suit
sale agreement during the adjournment on 28.04.2009 of
the suit which has been filed by the plaintiff for not
disturbing his/her possession over the suit property, the
period from which the defendant has been causing
unnecessary delay in executing the sale of the suit
property in favour of the plaintiff by the defendant at the
cost of the plaintiff, after having received the balance sale
amount from this plaintiff; and in each date during which
this defendant is always ready and willing to act as per
the terms and conditions of this suit sale agreement, the
cause of action arose at the place, where the suit property
is located in Chettinayakampatti, Dindigul Taluk, within
the jurisdiction of this court.

44. Upon a comparison of the cause of action put forth in the
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two suits we find that the plea of specific performance could well have
been raised in 2007, even at the original instance. The sequence of events
prior to the institution of the 2007 suit on 09.07.2007 reveals that legal
notices had been exchanged between the parties on 01.07.2007 and

thereafter, all relating to the rival claim for possession of the property.

A.S.(MD)No.6 of 2011

45. A copy of legal notice dated 01.07.2007 has been marked

through D.W.1 as Ex.B1 and reads thus:

‘GTITGeN  FLLLLE  BEIGAT  GBMh DD
Loy Gsremndsenw @b Bl ik &S Bar
T,  YbS CIFTSNE  CTWSS SHEISHHS
saiafls 2 Msowyis, st GSILIEFIGwr  Qsbsmsy

TSI YLD,  GLDLLp  BISVIUSIITOT  PULIBSL  6T0TSH
BL &1 BT & 6m6T 6116 % U SBUGILD
&L (hLILIH BHTSH STsoT Y L0, B G160 95D
CFngens 60 SLEISSMII St alliLuw  GLTe)
LMY SHEFHE allmL16 o7 ClFUIS 6B M aTan
2 Mg &It eIoilend  QUbS  GBILLaY  (psvid
yueyid. ’

46. Moreover, the plaint filed in O.S.428 of 2007, at

paragraph (8) states as follows:
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Institute and K.V.K. B.Ed., Courses Several number of
Students were joined in the academic year and
undergoing studies. In the meanwhile the Plaintiff sent
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legal notice on 1.7.2007 to Defendant to show that he is

ready and willing to perform his remaining part of

contract provided the Defendant should discharge all

the liabilities attached to the suit property. Having

received the notice, but concealing the receive of notice,

the Defendant sent a legal notice on subsequent date

accusing the Plaintiff stating that Plaintiff is failed to

perform his part of contract and so the agreement is
unenforceable and the agreement amount is forfeited

etc. To that, the plaintiff sent reply notice through his

counsel narrating the true facts, on 06.07.2007.

47. Thus, both parties were very much alive to the possibility
of a plea for specific performance and there is discussion in both the
legal notice dated 01.07.2007 and the plaint filed in O.S.428 of 2007 on
this account. The mortgage on the suit property had been lifted by the
Bank only in 2009. However, the prayer of specific performance could
well have been made even then and subject to the respondent clearing the
loan.

48. The case of the Appellant has been to the effect that he has
complied with his part of the contract and remitted the sale consideration

in time. In such circumstances, there was nothing that stood in the way of

the Appellant raising the plea of specific performance even at the time
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when the first suit was filed and this should have been done at the very
earliest point in time.

49. As regards the submission that no issue has been framed on
this aspect, and thus, the aspect of readiness and willingness falls outside
the purview of examination, we disagree. In V.S. Ramakrishnan V.
PM Muhammed Ali" the challenge was to an order of the High Court
that had non-suited the appellant by refusing to go into the aspect of
readiness and willingness on his part.

50. The Trial Court had not framed a specific issue on the
aspect of readiness and willingness and in the absence of the same, the
Supreme Court was of the view that the High Court ought not to have
non-suited the plaintiff. Ultimately, the matter was remanded for framing
of an additional issue on the aspect of readiness and willingness and
decision thereupon.

51. There are a slew of judgments to buttress the position that
the question of readiness and willingness is one which goes to the root of

the matter especially in a prayer relating to specific relief. Being

11 ([2022] Supreme (SC) 1144)
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discretionary in nature, the person seeking the relief would have to
satisfy all ingredients of Section 16 including whether at all he was ready
and willing to perform the contract.

52. In PPurushottam Reddy and Another v. Pratap Steels
Ltd.,"” the Court dealt with the question of maintainability that was raised
by the respondent for failure of the plaint to satisfy the requirement of
Forms 47 and 48 of Appendix A of the CPC.

53. No issue had been framed for the simple reason that there
was no plea that gave raise to such issue in the written statement.
However, the Court held that the plea of readiness and willingness was
covered by pleadings and despite such an issue not having been raised
specifically by the parties, the Court were very much alive to the issue in
regard to whether the ingredients of Section 16, specifically Clause (c)
had been complied.

54. The Supreme Court held that the High Court was to
examine whether the finding of the trial Court was sustainable or not

both in law as well as on facts. Being an appellate Court all questions of

12 [(2002) 2 SCC 686]

29/42

https://lwww.mhc.tn.gov.in/judis




A.S.(MD)No.6 of 2011

fact and law were open before it. Thus, the High Court ought not to have
remanded the matter in the absence of any material before it to warrant
such remand but could have looked into the issue afresh itself.

55. In Balraj Taneja and Another v. Sunil Madan and
Another”, an appeal had been filed by the defendant in suit, who argued
that the High Court had not been justified in passing a decree against
them for specific performance merely on the ground that written
statement had not been filed on the date fixed.

56. The decreeing of the suit had been under Order 8 Rule 10
of the CPC which provides for written statement. Sub Rule 5 specifically
states that every allegation of fact in the plaint shall be taken to be
admitted if not specifically denied or denied by necessary implication.
Sub Rule 10 stipulates that where a party from whom a written statement
as sought fails to present the same within time, judgment shall be
pronounced by the Court as it thinks fit and so decreed.

57. In allowing the appeals and remanding the case for fresh

decision by the High Court, the Bench held that the matter ought not to

13 [(1999) 8 SCC 396]

30/42

https://lwww.mhc.tn.gov.in/judis




A.S.(MD)No.6 of 2011

have been decided solely on account of the failure to file written
statement, but that the Clause ( ‘7o pass judgment as it thinks fit") places a
responsibility on the Court to deal with the matter in a holistic
perspective. Thus, the conduct of the defendants in not filing a written
statement will have to be seen in the context of the conduct of the
plaintiff over the years and other relevant factors as well. The bar under
Order 2 Rule 2 is thus attracted in the facts and circumstances of this
case.

58. On facts, the findings and conclusions of the trial Court at

paragraph 29 are pertinent and read as follows:

29. GLogyith Slemyu unr& &l
QBT HU O F S HusNS SWTTTSH6L
allmlur ey @mbST  sarny aurdl Gl
CurHith  umenLw  GmdSS  allFrremamulley
ur.gr.g.l, 2 gUubs 655 &alsh RULLSS D60
b 6T L 0 BT 65) % H 61 &6 DI 6HLULI 6U I &) &
S SHBHI0 2 6N G HTL(HUSDSH SHSTILD
2 616MG 6T, HTHG AMSHEHLLemen  FiLlsy
BTCBMmLWreriHaflid  Uewd  UTwIG]  SWTFTSH
MUSB(HBLSTT  6eimd,  Syeismmw  6HSluilsh
SHDOLW RGBS HMBHHI0 LUawh  @QmbS S
STRTLUSNG  HDHT6 2 6MMEHT  6160IMTEL  YHMS
ShoUMTLL  @eVsmsv G QLIS 6l ST (b BTATT.
saTCou  aungluller  FTLFwbemsd QBB D06 MID
ufl&alldG Curgl euuUbs CaHHUlan  ySHG
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there was no evidence that was produced at the time of trial to establish

the submission that the appellant had procured the necessary funds to
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Ueialll L CHslHBaMain aupsdE SneHse  6lFuyh
&MV euemi  RUUBSLUY — Hlewiw  UTESSIS
OaTemsemw  CFNSHUSNEG HeullLh CurHlu
LI6wT LD @s06m6v 6T60TLI &l Ol Barleum &I .
& 651 68 6L 6URI &) & & 6901 & 160
ueith  @mOusrs GOl Curgith I SHeme
BaaimS Sl S1HHs0  GFdwalsems. Gy
IM&SHL L 66N Fmirille0 68T Gl BT L WTATHL LD
Uewilh  6uTRIS]  SWIITS  6USBI((HBEHTT 6T m)
Gl L Gum &iid S| SN &M 6T 2 B 6 Sl
6T Hl6)L10 @s06m6v 6T601 LI 6%) S 1D Y 6U(H6oL W
FTLwSHSICv6w Ly  GClasmes(heienmi. 61601 Gou
SMUTECFTSSHMO S S(H.H@.CHanlenn & &
IYM& SHLL 6561 &S um & SWiul L & 67601 M)
OsfBSBHSD  ABSE  CFndms  Slopuld
Oeuusrs Uislunsl elysdblasraint sy
GOl urar..l. 2 &logw  QUUBSEISH6T
JOUb SBIHCETHIL  CurTHI  Ybs  Sleoguw
QUUBS 6CoHlulled aiusamn GClaamsslw  Ulsrei
Bl O & T 6w &6 6LI1T & LLIT 68T 6L T &l6v
& T [T 6591 151 &5 61T IT 60 QUGS 560 & BlemGeumm
pywealledemsy  6TeiM  QULSCISTRBI(H  6UT. &FT. .2
&Mev BLly &l qsSIULL CuTSIh &6
U637 6u (m LD Uy sleun Hl& & o _rflw
&6V 618 (b ) & 611 O &HT6m B AEDVEY:
QUUBS uBley OFUS C&TaiusHEH  uTs
allplur &yl SWrgrsan  @wBSTT 616U &)
aurgdl  &lls  mltmUl&sIuLallshsmsv.

59. Thus, the finding of the trial Court is to the effect that,
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proceed with his part of the contract.

60. Order XIV deals with the settlement of issues and
determination of suit on issues of Law or on issues agreed upon. In
specific, Rule 5 states that at the first hearing of the suit the court shall,
after reading of the plaint and the written statements, and after
examination under Order X Rule 2 ascertain the material propositions of
fact or of law, in respect of which parties are at variance.

61. The Court is to thereupon proceed to frame and record the
issues on which right decision of the case appears to depend. In the
present case, the issues framed are broad and the first issue could be read
in a manner so as to bring within its ambit the issue of readiness and
willingness of the appellant.

62. Admittedly there has been no specific issue framed on the
aspect of readiness and willingness of the appellant. It is however too
well settled a proportion that a determination on this issue would be
fundamental to a decision in a suit for specific performance. It would

have been entirely a different matter perhaps had the question of
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financial resources of the appellant not been called into question at the
stage of trial.

63. However, in this matter, the financial resources, or the lack
of it, have certainly caught the attention of the Court and in para 29 of
the trial court judgment extracted elsewhere, the learned trial judge has
also referred to evidence and rival submissions in the context of whether
at all the appellant has necessary funds to carry forward his end of the
bargain.

64. In this context, we may make useful reference to Order XLI
which deals with appeals from original decree and Rules 24 and 25 read
as follows:-

Order XLI1

Appeals from Original Decrees

24. Where evidence on record sufficient,
Appellate Court may deter mine case finally.- Where
the evidence upon the record is sufficient to enable the
Appellate Court to pronounce judgment, the Appellate
Court after resettling the issues, if necessary, finally
determine the suit, notwithstanding that the judgment of
the Court from whose decree the appeal is preferred has
proceeded wholly upon some ground other than that on
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evidence available on record would more than enable us to decide the
issue of readiness and willingness of the appellant. The respondent has
also drawn attention to public notices issued intimating that the appellant
had been before the Debt Recovery Tribunal on account of recovery
action 1nitiated by various banks for outstanding dues. In such

circumstances, it was very evident that the appellant had no funds and
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which the Appellate Court proceeds.

25. Where Appellate Court may frame issues
and refer them for trial to Court whose decree
appealed from.- Where the Court from whose decree
the appeal is preferred has omitted to frame or try any
issue, or to determine any question of fact, which
appears to the Appellate Court essential to the right
decision of the suit upon the merits, the Appellate Court
may, if necessary. frame issues, and refer the same for
trial to the Court from whose decree the appeal is
preferred and in such case shall direct such Court to
take the additional evidence required;
and such Court shall proceed to try such issues, and
shall return the evidence to the Appellate Court
together with its findings thereon and the reasons
therefor [within such time as may be fixed by the
Appellate Court or extended by it from time to time]

65. In the present case, we are of the considered view that the
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thus the question of his being ready and willing to pay is nothing but a
farce.

66. We also note that sufficient evidence has been recorded by
the trial court based on the pleadings and evidence. We thus do not agree
that Rule 25 would be attracted necessitating a remand of the matter to
the file of the trial Judge.

67. Rule 25 provides for a reference to an issue which the trial
court has omitted to consider an issue and where additional evidence is
required to be collated. As stated earlier, the trial Court has not lost sight
of statutory compliance with Section 16(c) and though an issue may not
have been framed in as many words, the learned Judge has adverted to
the aspect of readiness and willingness sufficiently in detail.

68. In P.Daivasigamani V. S. Sambandan®. readiness and
willingness, it was reiterated, was not one but two separate elements of
human behaviour. Readiness means the capacity of the party to perform
the contract, including his financial position to pay the purchased price.

Willingness refers to the intention of the party as a purchaser to perform

14 ([2022] AIR (SC) 5009)
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his part of the contract, such as scrutinizing the conduct of the other

party as well as other attending circumstances.

69. Readiness and willingness must thus be seen to be
continuous as condition precedents for the grant of relief of specific
performance. The expression cannot be interpreted as a straight-jacket
formula and reference is made by the Court to the judgment in Syed
Dastagir V. T.R.Gopalakrishna Setty”, where three Judges of the Hon'ble
Supreme Court held that compliance of readiness and willingness has to
be established in spirit and substance and not merely in letter and form.

70. Furthermore, the Court held that it was not necessary that
the parties deposit the requisite amount in the Court, but it must aver
performance of or readiness to perform the contract according to its true
construction. Thus, readiness and willingness will require not a mere
pleading, but establishment of the same by way of credible evidence.

71. Appellant has submitted that he had annexed with the
plaint a lodgement schedule for deposit of the sale consideration.

However, though the matter had been heard in extenso by the Trial Court,

15 (1996 (6) SCC 337)
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the lodgement schedule was never acted upon and the Appellant was
never called upon to deposit the sale consideration.

72. This cannot however lead to an adverse conclusion, as,
with the filing of the lodgement schedule, he had established that he was
ready and willing to perform the contract. We are of the considered view
that the mere filing of a lodgement schedule cannot enure to his benefit
as there must be something over and above, to indicate both readiness
and willingness. Had the Appellant really been in possession of the
funds, there was nothing standing in the way of him depositing the
amount before the trial Court or even in Appeal. He has not chosen to do
so and must suffer the consequences.

73. In Ferrodous Estates (Pvt.) Ltd. V. P.Gopirathinam (Dead)
& Ors."’ it was held that it fell within the discretion of the Court to
decide as to whether specific performance is to be granted. Though the
relief is discretionary, such discretion has to be exercised soundly and
reasonably, guided by judicial principles. Thus, the court must consider

the conduct of the parties in a holistic fashion to come to the conclusion,

16 ([2020] AIR (SC) 5041)
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as to whether the plaintiff was ready and willing and so entitled to the

grant of the discretionary remedy.

74. In G.Sunil Panickar v. G.N.Gomathy and another'’ the
factual findings were that the appellant had not established readiness and
willingness to pay the balance sale consideration. To be noted
incidentally that, the issues framed by the Trial Court have been
extracted by the Division Bench and a specific issue is found to have
been framed at that stage as to whether the plaintiff was ready and

willing to perform his part of the contract.

75. In S.Ravi and others v. PNavaneetharaj & others'®, this
Court has held that non-framing of an issue is fatal, referring to the
judgment in Shivaji Balaram Haibatti v. Avinash Maruthi Pawar”. The
Supreme Court has held therein that parties to the suit cannot travel
beyond the pleadings and Court cannot record findings on issues that are

not part of the pleadings.

76. 1In Elango v. K.Kamalaveni (died) and 16 others”, the

17
18

2023 (2) CTC 1]
2021-5-L.W.1.]

19 [(2018) 11 SCC 652]
20 [2023 (2) CTC 535]
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Division Bench of this Court reiterated the mandatory duty cast upon the
plaintiff to lead credible evidence to establish readiness and willingness
as the relief of specific performance was equitable, and discretionary
relief cannot be mechanically granted. In that case as well, a specific
issue had not been framed in regard to the readiness and willingness of

the plaintiffs to perform their part of the contract.

77. On the facts set out before them, the Bench found that the
plaintiffs had not established readiness and willingness to perform their
part of the terms of sale. A specific observation was made noticing that
no categoric issue had been framed on the aspect of readiness and
willingness, similar to the present case. In N.P.Thirugnanam (Dead) by
LRS v. Dr.R.Jagan Mohan Rao and others®, the principle of continuous
readiness and willingness was reiterated.

78. Upon a detailed consideration of the matter and the ratio of
the decisions relied upon, we are of the unambiguous view that the
Appellant has not discharged the burden of proving that he was ready

and willing to fulfil his part of the Agreement at any stage of the matter.

21 [(1995) 5 SCC 115]
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79. This appeal is dismissed. No costs.

[A.S.M.J.,] & [R.V.J.,)]
22.02.2024
Index  :Yes/No
Speaking order/Non-speaking order
Neutral Citation:Yes/No
\&

To
1.The Section Officer,
VR Section,
Madurai Bench of Madras High Court,

Madurai.

2.The Additional District Judge (Fast Track Court),
Dindigul.
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