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For Respondent : Mr.A.Gokulakrishnan
Additional Public Prosecutor

JUDGMENT
(Order of the Court was delivered by SUNDER MOHAN,J.)

This Criminal Appeal has been filed by accused 1 to 3, challenging
the conviction and sentences imposed upon them vide judgment dated
26.10.2018 i S.C.No.41 of 2016 on the file of the learned Additional

Sessions Judge, Namakkal, Namakkal District.

2(1) It is the case of the prosecution that the son of the deceased fell in
love with his uncle's (Mr.Panayakali) daughter; that they got married with
the help of Mr.Panayakali and there have been differences of opinion
between the two families ever since then; that A2 and A3 were sons of
Mr.Panayakali and Al is the cousin of A2 and A3 and they decided to do
away with the male members of the family of the deceased; that on
12.04.2011 at about 7.00 a.m. the first and second accused shot the
deceased with an unlicensed gun; that the third accused attacked the

deceased with bill hook (aruval), as a result of which the deceased died.

(1) It 1s further the case of the prosecution that P.W.1/the wife of the

2
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deceased and sister of the said Mr.Panayakali, lodged a complaint

[Ex.P1] on 12.04.2021 at 10.00 a.m., which was registered in FIR [Ex.P21]
by the Sub Inspector of Police [P.W.14] in Crime No.40 of 2011, for the
offences under Sections 302, 506 (i1) of the IPC and Section 25 (1-B) (a) of

the Arms Act.

(i11)) P.W.14 commenced an investigation and sent the FIR to the
Court. He went to the scene of the occurrence and prepared the Observation
Mahazar [Ex.P22] and Rough Sketch [Ex.P23]. He seized the phosphorous
pellets [M.O.8], a rope [M.O.7] by Seizure Mahazar [Ex.P24]. He seized
the blood stained earth [M.0.9] and the earth that was not blood stained
[M.O.10] under Seizure Mahazar [Ex.P25]. He conducted the inquest,
prepared the Inquest Report [Ex.P26] and made a requisition for conducting
[Post-mortem]. P.W.12 conducted Post-mortem and issued a Post-mortem

certificate [Ex.P19].

(iv) P.W.15/the Inspector of Police, took up the investigation.
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Thereafter, on 04.04.2012 all the accused surrendered and P.W.15 took the
accused into police custody on 12.04.2012 after obtaining orders from the
learned Judicial Magistrate — II, Namakkal. On 13.04.2012, he recorded the
confession of the accused. On the confession of Al, he seized an unlicensed
gun (M.O.1 series) under Seizure Mahazar (Ex.P27). The admissible portion
of the confession of the first accused was marked as Ex.P7. On the
confession given by the second accused, he seized an unlicensed gun (M.O.1
series) under Seizure Mahazar [Ex.P29]. The admissible portion of the
confession statement of the second accused was marked as Ex.P9. On the
confession given by the third accused, he seized a bill hook [M.O.2] under
Seizure Mahazar [Ex.P31]. He thereafter sent the pellets found in the body
of the deceased and the guns seized for analysis. On 06.02.2013, he sought

sanction to prosecute the accused under the Arms Act.

(v) PW15 handed over the investigation to P.W.16/the Inspector of
Police. After receipt of the order of sanction from the Collector and
examining the other witnesses, PW16 filed the Final Report before the

learned Judicial Magistrate — I, Namakkal, on 06.11.2014 for the offences
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under Sections 302, 506 (ii), 25(1-b) (a) r/w 3 of the Arms Act against the

accused.

(vi) On the appearance of the appellant, the provisions of Section 207
Cr.P.C., were complied with, and the case was committed to the Court of
Session in S.C.No.41 of 2016 and was made over to the learned Additional
Sessions Judge, Namakkal, for trial. The trial Court framed charges u/s.302
r/'w 34 and 506 (2) r/w 34 of the IPC and 25(1-B) (a) r/w 3 of the Arms Act

as against the appellants and when questioned, the appellants pleaded 'not

guilty'.

(vii) To prove the case, the prosecution examined 16 witnesses as
P.W.1 to P.W.16 and marked 33 exhibits as Exs.P1 to P33, and marked 10
Material Objects as M.O.1 to M.O.10. When the appellants were questioned,
u/s.313 Cr.P.C., on the incriminating circumstances appearing against them,
they denied the same. The appellants/accused neither examined any

witnesses, nor marked any documents.
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(viil)) On appreciation of oral and documentary evidence, the trial

Court found that the prosecution had established its case beyond reasonable

doubt and held the appellants/A1l to A3 guilty of offences charged against

them. The appellants/A1l to A3 were convicted and sentenced as follows:

Accused No.

Offence under Section

Sentence imposed

Al

302 r/w 34 of IPC

To undergo life imprisonment and to pay a fine
of Rs.10,000/- in default to undergo rigorous
imprisonment for one year

25(1-B) (a) r/'w 3 of
Arms Act

To undergo imprisonment for one year and to
pay a fine of Rs. 1000/- in default to undergo
rigorous imprisonment for three months.

506 (2) of IPC

To undergo rigorous imprisonment for one year.

Accused No.

Offence under Section

Sentence imposed

A2

302 r/w 34 of IPC

To undergo life imprisonment and to pay a fine
of Rs.10,000/- in default to undergo rigorous
imprisonment for one year

25(1-B) (a) r/w 3 of
Arms Act

To undergo imprisonment for one year and to
pay a fine of Rs. 1000/- in default to undergo
rigorous imprisonment for three months.

506 (2) r/w 34 IPC

To undergo rigorous imprisonment for one year.

Accused No.

Offence under Section

Sentence imposed

A3

302 r/w 34 of IPC

To undergo life imprisonment and to pay a fine
of Rs.10,000/- in default to undergo rigorous
imprisonment for one year

506 (2) of IPC

To undergo rigorous imprisonment for one year.

The above sentences were ordered to run concurrently.

Hence, the

accused/appellants have preferred the appeal challenging the said conviction
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and sentences.

3. Heard, Mr.V.Parthiban, learned counsel appearing for the
appellants/accused, and Mr.A.Gokulakrishnan, learned Additional Public

Prosecutor appearing for the respondent/State.

4.(1) Mr.V.Parthiban, the learned counsel for the appellants, submitted
that A3/third appellant, is no more and has produced the death certificate,
which reveals that the third accused/Mr.Nagaraj, son of Raji died on
29.10.2019. However, we find in the death certificate that the father's name

of the accused does not match the father's name mentioned in the charge.

(i) The Ilearned Additional Public Prosecutor, however, on
instructions submitted that the person mentioned in the death certificate
produced by the learned counsel for the appellants, is A3 and produced a
copy of the Aadhar Card and the certificate issued by the Village
Administrative Officer, in support of the same. Hence, this appeal in so
far as the 3" appellant/A3 viz., Nagaraj is concerned, stands dismissed as

7
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abated.

5 (1) The learned counsel for the appellants/Al & A2 primarily
contended that the version of the witnesses as projected during the
investigation was completely changed during their deposition in Court; that
initially, it was stated that all three accused were armed with guns and an

unknown fourth person armed with a bill hook attacked the deceased.

(i1) The learned counsel further submitted that there is an unexplained
delay in the FIR reaching the Court which suggests that the FIR was not

registered immediately.

6. The learned Additional Public Prosecutor submitted that the
eyewitnesses PW1 to PWS5 have corroborated each other's version and the
defence was unable to shake their credibility; the non-examination of
independent witnesses by itself would not make their version unreliable; that

the motive has been established by the prosecution; and that the other
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circumstances of the recovery of material objections on the confession of the

accused strengthen the ocular evidence let in by the prosecution.

7. We have carefully considered the rival submissions and perused all

the relevant materials available on record.

8. PWI1 1is the wife of the deceased and an eyewitness to the
occurrence. She also speaks about the motive. PW2 and PW4 are the
daughters of the deceased; PW3 is the daughter-in-law of the deceased and
PWS5 is the son of the deceased. PW2 to PW5 are also eyewitnesses to the
occurrence; PW6 is another relative who speaks about the motive for the
occurrence; PW7 is the sister of the deceased and a hearsay witness; PWS is
the daughter-in-law of the deceased and sister of A2 and A3, turned hostile.
PW9 is an Assistant working in the Revenue Divisional Office and is a
witness to the observation mahazar [Ex.P3] and seizure mahazar [Ex.P4];
PW10 is the Assistant to the District Collector, who speaks about the

sanction accorded for prosecution of the accused under the Arms Act; PW11
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is the Assistant Director of the Forensic Science Department, who issued the
reports [Ex.P16 to Ex.P18], after examining the bullets that were seized
from the scene of the occurrence and the country made guns, seized from the
accused; PW12 is the Doctor, who conducted a postmortem and issued a
postmortem certificate [Ex.P19]. PW13 is the Sub Inspector of Police, who
assisted the investigating officer; PW14 is the Inspector of Police, who
registered the FIR and conducted the investigation; PW15 is the other
investigating officer, who continued the investigation; and PW16, is the

investigating officer, who filed the final report.

9. PWI12 is the postmortem Doctor who issued the postmortem
certificate (Ex.P19) and he found the following external injuries on the

deceased:

(1)lacerated wound 1.5x2x bone depth over parietal area mid line;
(2)Incised wound 10x2xbone depth across right ear;

(3)Incised wound 14x3x5 cm over posterior aspect of upper neck;
(4)Abrasion 3x2 cm across back of chest;

(5)Incised wound 20x3x4 cm, back of right middle thigh;
(6)Incised wound 10x2x2 cm, below chin;

(7)Black coloured entry wounds present in

10
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(a) right side lower face (8 in number)
(b) around right elbow (4 in number)

(c) back of right shoulder (17 in number)
(d) over right knee (2 in number)

During the examination in chief he had opined that the death was caused
due to shock and haemorrhage, on account of injuries on the vital parts of
the deceased. He had also stated that the external injuries sustained by the
deceased could be caused by the weapons viz., country made Guns [M.O.1
series] and Billhook [M.O.2]. The defence have not disputed the evidence of
the doctor relating to cause of death. Therefore, we are of the view that the

prosecution has established that the deceased died due to homicidal violence.

10. The next question would be as to whether the accused were
responsible for the said homicidal violence. PWI1 to PW5 have been
examined by the prosecution as eyewitnesses. PW1 lodged the complaint at
about 10.00 a.m., on 12.04.2011. However, strangely we find that the said
complaint and the printed FIR [Ex.P19] reached the Magistrate only on
13.04.2011 at about 08.00 a.m. The question is whether this delay would

affect the prosecution case and the credibility of the eyewitnesses.

11
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11. In the complaint, PW1 had stated that while the deceased was
tying the rope [pdb&Heane  Sullm] around the cows, A2, A3 and Al armed
with guns along with an unidentified person armed with Billhook (Machete)
came there and that A1, A2 and A3 shot the deceased with the guns; that the
deceased ran towards the house and at that time, A1 shot the deceased; that
the deceased was chased by the unidentified male and was cut
indiscriminately with Billhook Machete on the neck, on the ear and
thereafter, A2 took the same Billhook Machete and attacked on the head,
thighs and other parts of the body; that the daughters of the deceased viz.,
PW2 and PW4, sons of the deceased viz., Rajeshkumar (PW5), Thangamani
and daughter-in-law of the deceased viz., Chinthamani (PW3) witnessed the

occurrence.

12. However, in their deposition before the Court, all the witnesses
had stated that only three persons were involved in the offence and that Al
and A2 were armed with guns and A3 was armed with a Billhook Machete.
The overt acts attributed to each of the accused also differ. A3, is now

12
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attributed with an overt act of causing the injuries with Billhook Machete
and A2 is said to have taken Billhook Machete from A3 and caused further
injuries. None of the witnesses have spoken about the presence of an
unknown person armed with Billhook Machete at the time of the occurrence.

The evidence of all five witnesses is parrot-like in nature.

13. PW1 in her cross examination confirmed that she informed the
police about the 4™ person involved in the occurrence, who was aged about
25 years. The relevant portion of her evidence reads as follows:

“CumeV &ley 46ug) L AN =R
06U S B (Hs S B & BT 68T G & 657 G 607 60T Simeumai
OUSHHLSHEHTE  QFTOMNID  BLHSS eTotel  uwgH @HSGLD

ST &WTF 25 euwdl(Hb@GLh.”

14. The prosecution re-examined PW1 and asked her as to whom she
had referred as unknown person. She stated that she referred to A3 as the
unknown person. The relevant portion of the evidence of PW1 in the re-
examination reads as follows:

“Brel  G&THSS LsTedy CuredETs epdld  Cl&Tan(h

13
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sIIaOILL) LS SIS STLaTiEeT.  AHe Ui SHrel yPlev
B Cremss  ubHCHel. mra  GmsHs  alargesamullsd 25
uwg  wui it @SB mBSSTE  HpUlmOUS 5]
BI&ITens  6&msv&sICmer.”

This re-examination makes it worse for the prosecution. A3 is closely related
to PW1. Hence, there was no necessity for her to refer to him as an
unknown person. The explanation in the re-examination exposes the falsity
of the version. The above improvement in the evidence clearly reveals that
the truth has been suppressed by the prosecution. If four people were
involved in the offence, there was no necessity for the witnesses to reduce it
to three and change the overt acts of all the accused to suit the prosecution

case.

15. PW14 the first investigating officer stated that besides PW1 all the
other eyewitnesses had stated before him during the investigation that there
were four persons along with Al to A3; that the 4th person was armed with
a Billhook Machete and the others were armed with guns. The relevant

portions of PW14's deposition in the cross-examination read as follows:

“o.ysri  ursGlpudsled  @IewiLrg USHES D0

14
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6160 OB 0SB HOT  6leumI LT F6vlD, BT &M,
& el SaviLes  pauhld  smaulled 96186l
SHIUTSSYL b, wHYID HyeoLwrah 0sfurs g
Q61 &y BaToTeT  YheuTal 2 L e 6UbSMEIS
6T6T ) G OUL (b 6en Hm? 6T6IT MIT 60
GUIILOUC (haTen .  B6E GBI SHmIS EL 6T
g alllLniser  eeimy  y&sMIT  uTdHGipens Sl

&6 (heTaTS 6TRImTe &HSMed.....

...... QDL WTETID O &flwr s BLI 6 HUll6n
06U S BB S 56 L0 65T Y (H6UMATT 6D 6T60T &
guuraller el uébs SWsHS, Usr uUES &TS
MBI Ceul'ly 16558 ST gHUbSDeITT eTaimy
QI FM6VVLILIL (b 6iToT HM? 67631 MIT 60 9. &m.2 bS5
UTSSGHUPVS B0  GlFmsveilullme Slmmi. 4601 T6V
g1 &H  Yoved  allEmgemamulled  bS  emLwmand
Qaflurs  pulLidmn s 61 Gl6UEI &L F6VLD
umkis 61 &  Suumallet B loadenL,  Glosd
OaTemL,  &Sp  QsTHL, B @ WHSG WS
@Qumisefly  wrpd  wrf  Qelywstes  .&m.2
UTHSHPVS S0 dmflull(m & Sl O.&FM.3  eTaTLIoU]

S & | 6 LO(HLO & 61T, 9. &3 6UI & & p6VINN 6T B
9. &2 6T & & {6V & 60 & 6w 2 &S &
QarsoedlullumaSprg.....”

16. Further, the FIR on PW1's complaint was registered at 10.00

a.m., on 12.04.2011. It was sent to the Magistrate only on 13.04.2011 at

15
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8.00a.m. It is also seen from the evidence of PW1 that the deceased was
taken to the Namakkal General Hospital immediately after the occurrence.
The prosecution has not produced the entries made in the hospital records at

the earliest point in time, when the deceased was taken to the hospital.

17. PW15 the other investigating officer in his cross-examination had
stated as follows:

“19.07.201310 €58 U UPSHGHS
Camiysen Ueve allgriemamdbE 6aailLLD

@mbss. Cuiuy CHSlauemy [BTeSHTo S
aHN  uby 2 QBuTS  eTTEILW L6V

allgnyemamsnw  Ljvs&allshsmsy.”

Thus, PW15 also could not ascertain the identity of the 4™ person involved

in the occurrence.

18. PW16, the investigating officer, who filed the final report, when
specifically asked about the version in the complaint that 4 persons were
involved, would state that though the witnesses informed the earlier

investigating officer about the involvement of four persons, in their further

16
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statement given to him, they had stated that only three accused were
involved. The relevant portion reads as follows:

“Ulywsd  FTLFHAT  QEIY  PDHL  USS
susmpuiloores  BUT&6T  FlLUS S0 BIOIEG GUTSHaT
FHULLSTS 6a1dbE (paieire) @QhbS  Levarmuia)
Qsyeuevilih  GlEmevell 2 iaTmiy S, 26016V
26U 6T 61631 I LI ol &y 6w swuilsh L)
UTSGYPVSD0  @b&CUTET  BLT 200

TSN SBaT ST STHHWSTH  Fmlujeienesy.”

19. As stated earlier, PW1 in her cross examination had stated that
she told the police about the involvement of the 4™ person. However PW16
would state that PW1 and others had given a further statement that only
three accused were involved in the occurrence. The above exaggerated
depositions of the witnesses and the investigating officers would show that

the witnesses and the prosecution have changed the version to suit them.

20. That apart, there is another admission of PW16 in the cross
examination that his investigation revealed that the witnesses had given an

exaggerated version that the banana/plantain trees were damaged by the

17
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“aqergk  yever  allgrgemamuilsh  GlEmevsv
Cloowpmsd CHML L & Hl6v FLOU6US &68T CLIT &
MEANTE GlummL &t TGHIQYLD CFSHID
goulLETS  Osfwaldemen.  6a1d@ (a6
yovesr aflgngsmem C&FUS Levearmuley 8yev6usviflL L
Clum(mL &6 C&FSHID FHULL ST FTL &m0
G lysieneti eIy &l Brel  ugley
OFls 1Y MTSHGUVSSIN QaTN (PSHH USHSH
susmuilevm et UL g U6y &L & &ai UL & 60 &
W6 SLILI(H & &Hi6U HH B & 6UT 6L 5] & 65) 61T

ST AL FMISH S BT 6UI & (& psuLh

g flujaienesty ersiimmsy  FiflGHmesr.”

The relevant portion reads as

21. All the witnesses who had allegedly witnessed the occurrence had

uniformly stated before the investigating officer that four persons were

involved and the 4™ unknown person had attacked the deceased with a

Machete.

Similarly, all the eyewitnesses have in a parrot-like manner

deposed in Court that only three persons were involved and A3 had used the

Machete.

projected.

https://lwww.mhc.tn.gov.in/judis
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doubtful. It is very difficult to separate the chaff from the grain and
ascertain which part of their deposition is true to hold the accused guilty. As
stated earlier, the investigating officer-PW16 had also admitted that the
witnesses had given an exaggerated version to the previous investigating

officer regarding the damage to the banana/plantain trees.

22. That apart, we may note another aspect that would support the
defence case that the FIR itself was registered after deliberation. Though,
FIR was registered at 10.00a.m., on 12.04.2011, the FIR reached the
Magistrate only at 8.00 a.m., on 13.04.2011. There is no explanation by the
prosecution, as to why the FIR reached the Magistrate only at 8.00 am., on

13.04.2011.

23. For all the above reasons, we are of the view that it is highly
unsafe to rely upon the parrot-like evidence of the eyewitnesses, who have
uniformly made the same type of improvement in their depositions before
the Court. That apart, the investigating officers have not given any plausible

explanation for concluding that only three persons were involved in the

19
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occurrence, except for stating that a further statement was given by the
witnesses, which also confirms the fact that the investigation has not been
conducted fairly. Therefore, in the facts of this case, the non-examination
of independent witnesses would also be a relevant factor in appreciating the

evidence.

24. In the light of the above discussion, we are of the view that the
evidence adduced by the prosecution is hardly sufficient to hold that the
accused Al and A2 are guilty of the offence under Sections 302 r/w 34 and
506 (2) of the IPC. Hence, AI and A2 are acquitted of the offences under
Sections 302 r/w 34 and 506 (2) of the IPC. However, we find that A1 and
A2 were found in possession of country made guns as could be seen from
the recoveries made from them. The possession of country made guns 1is in
contravention of Section 3 of the Arms Act. The recovery of the country
made guns has not been disputed by the accused. The prosecution has
obtained the required sanction for prosecution of A1 and A2 under Section
25(1-B)(a), for possessing fire arms in contravention of Section 3 of the
Arms Act, as could be seen from the Sanction Order [Ex.P15]. Therefore,

20
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Al and A2 are found guilty of the offence under Section 25(1-B)(a) r/w 3 of
the Arms Act and the sentence imposed by the trial Court on A1 and A2 to
undergo one year imprisonment and to pay a fine of Rs.1000/- in default to

undergo 3 months rigorous imprisonment, for the said offence, is confirmed.

25. The Criminal Appeal i1s partly allowed. The judgment of
conviction and sentence imposed upon Al and A2 made in S.C.No.41 of
2016 dated 26.10.2018 on the file of the learned Additional Sessions Judge,
Namakkal, 1s modified as stated supra.

26. Vide order dated 04.01.2019 made in Crl.M.P.Nos.16646 of 2018
in Crl.A.No.804 of 2018, this Court suspended the sentence imposed upon
Al and A2 pending appeal. Therefore, the trial Court is directed to secure
Al and A2 and commit them to prison, to undergo the remaining period of
their sentence, if any. It is directed that the period of sentence already

undergone by Al and A2, shall be set off under Section 428 Cr.P.C.

(M.S.R..J.) (S.M.,J.)
18.03.2024
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Index : yes/no

Neutral citation : yes/no
Speaking/Non-speaking order
dk/ars

Copy to:

1.The Additional Sessions Judge,
Namakkal,
Namakkal District.

2.The Inspector of Police Circle,
Vazhavanthi Nadu Police Station,
Namakkal District.

3.The Public Prosecutor
High Court of Madras,
Chennai — 600 101.
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