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IN THE HIGH COURT OF JUDICATURE AT MADRAS

Judgment Reserved on : 16.02.2024

Judgment Delivered on : 01.03.2024

CORAM:

THE HON'BLE MR. JUSTICE P.B.BALAJI

S.A.No.732 of 2018
and CMP.No.21389 of 2018
P.Senthamarai ...Appellant
Vs.
C.Dhanasekaran ...Respondent

Prayer: Second Appeal filed under Section 100 CPC, against the
judgment and decree, dated 20.11.2017 made in AS.N0.397 of 2013 by
the VI Additional City Civil Judge, Chennai allowing the appeal and
reversing the judgment and decree dated 06.04.2023 made in
OS.No.7145 of 2011 by IV Assistant City Civil Judge, Chennai.

For Appellant : Mr.B.Harikrishnan
For Respondent : Mr.Samir S. Shah
for M/s.Shah & Shah
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JUDGMENT

The plaintiff, who is wunsuccessful in a suit for specific
performance, is the appellant before me. The parties are described as per

their litigative status before the Trial Court.

2. The brief facts that are essential for deciding the above second

appear are as follows:

1) The plaintiff states that the property to an extent of 2400 sq.ft.,
bearing No.16, Old No.8, Moorthinagar Street, 2nd lane, Vysarpadi,
Chennai belongs to the defendant and the plaintiff was his neighbour.
The defendant was employed in Bank of Baroda and he availed a loan

with the employer Bank by depositing title deeds of the above mentioned

property.

i1) It is the further case of the plaintiff that he also signed as a
surety for the said loan, which was obtained in July 1997. Subsequently,
the defendant decided to sell a portion of the total extent of the property,

viz., an extent of 508 sq.ft. being the North Eastern portion, which
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comprises of land and superstructure, viz., light roof sheets supported by

brick walls.

ii1) According to the plaintiff, the plaintiff agreed to purchase the
said portion for a total consideration of Rs.2,20,000/-. Even on the date
of agreement on 04.05.2001, a sum of Rs.2,00,000/- was paid as advance
by the plaintiff to the defendant. The balance sale consideration of
Rs.20,000/- was paid by the plaintiff to one Velayutham, who was a
tenant under the defendant, and it is the amount to be paid by the

defendant to the said Velayutham towards refund of rental advance.

iv) The further case of the plaintiff is that in view of the mortgage
with the Bank, the defendant had undertaken to execute a registered sale
deed conveying Schedule B property to the plaintiff, after retrieving the
title deeds from the Bank and no time was fixed for such completion of
sale. According to the plaintiff, he was put in possession of the
Schedule B property viz., the property agreed to be sold to him and from
the date of agreement, he continued to be in possession and was
maintaining the property on his own costs. While so, in March 2010, the

plaintiff attempted to change the light roof sheets and the defendant
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objected to the same. It led to lodging a complaint on 21.03.2010 in
Crime No0.9252 of 2010 and also filing of a Original Petition before this
Court under Section 482 of the Criminal Procedure Code. The said OP
was closed, since the dispute was of civil in nature and liberty was
granted to the plaintiff to approach the appropriate Forum. In view of the
hostile behaviour of the defendant, the plaintiff issued a Lawyer's Notice
on 11.03.2011, calling upon the defendant to execute the sale deed. On
receipt of the said notice, the defendant issued a reply notice dated
22.03.2011 denying the plaintiff's claim. In view of such stand taken by
the defendant, the plaintiff filed a suit seeking specific performance of
the agreement of sale dated 04.05.2011 and also sought for the relief of

permanent injunction.

3. The defendant filed a written statement denying the claims of
the plaintiff. It is the case of the defendant that the plaintiff was a tenant
under him and not a neighbour as claimed by the plaintiff. The averments
of the plaintiff that he signed as surety in the loan availed by the
defendant, was also denied. According to the defendant, there was no
sale transaction at all and consequently, the plaintiff's averments were

stoutly denied.
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4. 1t is the further case of the defendant that he borrowed a hand
loan from the plaintiff during the times of difficulty and in all, he had
borrowed Rs.2,00,000/- for his family expenses and also marriage
expenses of his children. According to the defendant, he executed a letter
dated 04.05.2011 when he was in an inebriated state and the plaintiff
never even shared a copy of such document to the defendant. The
defendant also states that the tenant, Velayutham vacated the portion and
the plaintiff has let out the said portion again for rent to persons who are
running a small cottage industry and warehouse for keeping their
materials. The rents have been collected by the plaintiff on the
understanding that it would be adjusted against the loan amount due and

payable by the defendant.

5. According to the defendant, the plaintiff is trying to misuse the
authorisation letter signed by him on 04.05.2011 by projecting it as a sale
agreement. The defendant also states that the plaintiff is illegally running
finance business and demanding exorbitant interest rates. Thus, the

defendant prayed for dismissal of the suit.
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6. The Trial Court, on finding that the sale agreement was in the
own handwriting of the defendant, proceeded to accept the case of the

plaintiff and decreed the suit, granting the relief of specific performance.

7. The defendant preferred an appeal in A.S.No0.397 of 2013 and
the first appellate court has reversed the judgment and decree of the Trial

Court, thereby dismissing the suit for specific performance.

8. At the time of admission of the above second appeal on
10.12.2018, the following three substantial questions of law were
framed:

"1. Whether non-signing of Exhibit A-1 by the plaintiff will render
the document invalid and un-enforceable and whether the
signature of the plaintiff is necessary in Exhibit A-1?

2. Whether the word "sale deed" should find a mention in the
document, in order to construe it as a sale agreement or the
intention of the parties is necessary to determine the nature of a
document?

3. Whether the Lower Appellate Court is right in terming agreement
viz., Exhibit A-1 as a lease deed when there is no pleading or

evidence to that effect by the defendant himself?"
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9. I heard Mr.B.Harikrishnan, learned counsel for the appellant and
Mr.Samir S. Shah, learned counsel appearing for M/s.Shah and Shah for
the respondent. I have also carefully gone through the pleadings and oral
documentary evidence adduced before the Trial Court. I have also gone

through the judgments of the Courts below.

10. The learned counsel for the appellant/plaintiff would state that
the First Appellate Court had erred in holding that Ex.A1 was a lease
deed, when the defendant had not pleaded or even let in any evidence to
that effect. He would also state that the First Appellate Court committed
a grave error in construing the document as a lease deed and not as a sale

agreement, without ascertaining the true intention of the parties.

11. The learned counsel for the appellant also stated that not
signing of Ex.Al agreement by the plaintiff would not be fatal to the
case, since the obligation was entirely on the side of the defendant and
having received the entire sale consideration, what remained was only

the registration of the sale deed.
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12. The learned counsel for the appellant further stated that having
admitted to have written Ex.A1l in his own handwriting, the defendant
cannot go back on the said statement as if he was in an inebriated mood
and had written the same. No evidence was placed on record by the
defendant to prove such claim of having signed the authorising letter
while he was in an inebtriated condition. The learned counsel also stated
that the defendant was employed in the same Bank where he had

obtained a loan.

13. The learned counsel for the appellant also stated that the
appellant, in furtherance of getting possession of the property, has been
letting out the property and collecting rents and also maintaining the
property by carrying out repairs and necessary maintenance works.
Therefore, the learned counsel for the appellant prayed for allowing the

appeal.

14. The learned counsel for the respondent would submit that even
from Ex.Al, no inference can be drawn that it was a sale agreement,
especially when none of any usual covenants of a regular agreement of

sale were found in Ex.Al. Further, he would state that Ex.A1 was not
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signed by the plaintiff and also not attested by any witness and therefore

by no stretch of imagination, it can be treated as an agreement of sale.

15. The learned counsel for the respondent would further contend
that the plaintiff was already in possession of a portion of the property as
a tenant, but Ex.Al 1s totally silent about the plaintiff being put in
possession under such agreement as contended by the learned counsel for
the appellant. He also stated that the agreement neither contained the
total sale consideration agreed upon between the parties nor contained
the correct description of the property for sale. The learned counsel

would therefore pray for dismissal of the second appeal.

16. The short question that remains to be answered is the nature of
Ex.A1l agreement. According to the appellant, it is an agreement of sale
and according to the respondent/defendant, it was only an authorisation
letter. The Trial Court construed Ex.Al as a sale agreement and decreed
the suit. However, the First Appellate Court construed Ex.A1 as a lease
agreement and dismissed the suit. In view of the substantial questions of
law revolving around Ex.A1l, for easy reference, I am extracting the said

Ex.Al agreement.
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17. Ex.A1 reads as follows:

"9 flew  eliukgd LSHATD

H (1. HOCF By 681 S/0. 5 6i160155 6031 Gl 6T6U0T. 8, Lglul
oTew1. 16, cpTHMIST QFHm, 2-euHl FhHl, alwmgTumy, 6FeTenet
39 i@ OQFmhgomer wenet FTG8eu elewr.516/29, 516/30-
B0 ALEG UGHUIL Hh.glenFldE CFTHBHIOTET  DMETDHE)
L lgermT GuUmTed o 6T  LDeD6 LOBMILD GnedJ 2 L LIL  LD6D6T
Do SIBeD 154 Slg BHembd 33 Si.

Hb.QFbHHT0wemy  S/0.CQU(HLOTET, 6T6wr.8, Ll eTewr. 16,
@prr;ﬂrbjasrr O&HH, 2-6ug FHSI, mi]u_lrr&rrumg, OFaiene-39 60
AUMLDS5G GYUIBSGD SHSEPHES GCBOFTEE L6
IDBEID Smen] o UL 6laib@ GFmbsorer ai[, wener LLLT
QURISUN(HHS TH]: ) LI L_6)|L_60T (1. @&Lr,g,nwmu&,@
MeRevsHT  OFUIg  OFTeaTUSHBEG  SFWbHleTaL el  @ULLD
SefsslLGHamal. BFBaETs  @5.2,00,000/- (qmurul Syewi(h
OLgD WLB) ueoons OuBmis GemeniCLer. oueGeu
SRBEHHG QUUBSD QFUIFH OBTHHS bHTeMed(HHEH HRIGHEI
alh &L 19H0sTeTena D, GCaIpUuIIeTen  alenHUNED  GUTL DD
alhousBSGHID @UUD DeNSSILUGHSBH. DbHH Bl HFHev
MES 10 HP 8iLit OQummsdlueien WOergny  EenemrLi]
HHIBEHHS) CFThHHLD s gill (516 EITRL_ 63T
AP HCBTHHG 2 Mend QUILHGH LSHHTLD.
¢5.20,000/- &Il 6umesterd
SLOLIGTIGUTRISIU  6UTL 60
S BB ([BH6IT6NG.

(h.2.20 (Brenih 6V_FHSI
@ mugpTuigd 1oL (HLD)

BULgHS@,"
18. On a perusal of the above agreement Ex.Al, the following can
be ascertained:

i) The document is neither styled as sale agreement nor as
authorisation letter and from the nomenclature, it is clear it

is termed only as Right of Agreement Deed (2_Mewip
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RULIBS LSSHTLD)
ii) The plaintiff was a tenant on the date of the said
agreement under the defendant.
iii) The defendant had undertaken to execute a document in
favour of the plaintiff on getting return of the original title
deed and patta from the Bank.
iv) The receipt of Rs.2,00,000/- has been acknowledged by
the defendant.
v) The plaintiff was authorised to construct a building
(house) or utilise the property for generating rental income.
vi) MES 10 hp metre service connection available was
agreed to be declared as that of the plaintiff and a sum of
Rs.20,000/- rental advance paid by the tenant Company was
adjusted and total consideration was Rs.2.2 lakhs.
vii) Admittedly, the said agreement has been signed by the
defendant and plaintiff has not signed the same and no

witness had also attested the said agreement.

19. On an over-all cumulative assessment of the salient features of
Ex.Al, I am unable to treat the same as a sale agreement. Admittedly,
when the total extent of the suit property available is one ground, the
agreement merely mentions that Northern portion adjoining the portion
owned by one Tulasi with measurement of 15.4 ft. breadth and 33 ft.
length. The agreement does not mention about any undivided share of

land agreed to be conveyed to the plaintiff or whether the land and
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building mentioned in Ex.A1 was agreed to be conveyed to the plaintiff

as a whole.

20. As rightly pointed out by the learned counsel for the
respondent, the agreement also does not mention about the total sale
consideration agreed to be paid and no time limit is also fixed for
completion of the transaction. There is absolutely no mention whatsoever
as to whether the transaction, which was intended by the parties under
Ex.Al was a sale agreement or otherwise. Unless there is consenus-ad-
idem between the parties, the sale agreement is not enforceable in a Court

of Law.

21. Though the first Appellate Court has come to the conclusion
that Ex. A1 was a lease agreement, which may not be correct in my
opinion, but yet it does not clothe the appellant with the right to seek
specific performance of Ex.Al, styling it as a sale agreement. The usual
customary covenants that are incorporated in a sale agreement are
evidently absent in Ex.Al. Though the fact that the plaintiff has not
signed the agreement, it would not be fatal to his case, as all his

obligations had been fulfilled and what remained was only an obligation
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on the part of the defendant to execute and register the sale deed,
however, the document is not even attested by witnesses. However, the
agreement also empowers the plaintiff to construct buildings and let out
the same to tenants. If it was a sale agreement, such clauses would never
find place in the agreement. The terms incorporated in Ex.Al agreement
only suggest that the "Right Agreement Deed", was probably a
usufructuary mortgage executed by the defendant in favour of the

plaintiff.

22. Apart from coming to the conclusion that Ex. A1 agreement
was a lease deed, I do not find that the other findings arrived at by the
First Appellate Court to non suit the plaint to be unjustified or perverse.
However, I also find that even in Ex.A1, based on which the plaintiff has
come to Court, it is specifically stated that the plaintiff has already been
in occupation of the property as a tenant. However, contrary to the same,
in his plaint, the plaintiff has chosen to project a false case as if he is a
neighbour of the defendant and he had proceeded to purchase the
property and under the sale agreement, he was put in possession. I find
no such covenants in Ex.Al implying that the plaintiff was put in
possession in part performance of the agreement, as claimed by the
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plaintift.

23. It is clear that the plaintiff has not approached the Court with
clean hands and hence, he does not deserve the grant of specific
performance, especially when he has not even established that the

disputed agreement is only an agreement of sale.

24. In fine, the substantial question of law (i) is answered as
hereunder: non-signing of Ex.Al by the plaintiff does not render the
agreement invalid and unenforceable, for all the reasons and discussions
made herein supra. Substantial question of law (ii) is answered as
hereunder: It is only the intention of the parties that would be relevant to
determine the nature of the document and the plaintiff has miserably
failed to establish that Ex.Al agreement was in fact only a sale
agreement. Substantial question of Law (iii) is answered as hereunder:
Lower Appellate Court has erred in terming Ex.A1 as a lease deed, in the

absence of any pleadings or evidence at the instance of the defendant.

25. In view of the findings with regard to the substantial question
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of law (i1), the plaintiff is not entitled to a decree of specific
performance. In fine, the second appeal is dismissed. No order as to

costs. Consequently, connected miscellaneous petition is closed.

01.03.2024

pvs

Index: Yes/No

Internet: Yes/No

Speaking Order/Non-Speaking Order

To

1. VI Additional City Civil Judge, Chennai
2. 1V Assistant City Civil Judge, Chennai.
3. S.0., V.R.Section, High Court, Madras.
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P.B.BALAJIL, J.

pvs
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