S.ANo.67 of 2015

IN THE HIGH COURT OF JUDICATURE AT MADRAS
JUDGMENT RESERVED ON : 11/09 /2024
JUDGMENT PRONOUNCED ON: 12/12/2024
CORAM:

THE HONOURABLE MR. JUSTICE R.SAKTHIVEL

S.A.NO.62 OF 2019

AND
CMP NOS.1288 OF 2019 AND 18227 OF 2024
IN
1.G.Kamaraj
2.K.Ranjithkumar
3.K.Ravichandiran
4.G.Indhirani @ Indhira Appellants / Respondents /
Defendants
versus
1.K.Govindarajan
2.G.Thangammal
3.S.Selvaraju
4.S.Sathiyaraj ... Respondents / Appellants /
Plaintiffs

Prayer in S.A.No.62 of 2019: Second Appeal filed under Section 100 of
the Code of Civil Procedure, 1908, praying to set aside the Judgment and
Decree dated December 14, 2017, made in A.S.No.4 of 2017 on the file of
the Sub Court, Rasipuram, setting aside the Judgment and Decree dated
January 19, 2017 made in O.S.No.78 of 2014 on the file of the District
Munsif Court, Rasipuram.

Prayer in CMP No.1288 of 2019: Civil Miscellaneous Petition filed under
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Section 151 of Code of Civil Procedure, 1908 praying to grant an Order of
stay of the Judgment and Decree dated December 14, 2017 made in
A.S.No.4 of 2017 in O.S.No.78 of 2014 on the file of the Sub Court,

Rasipuram.

Prayer in CMP No.18227 of 2024: Civil Miscellaneous Petition filed
under Order XLI Rule 27 of Code of Civil Procedure, 1908 praying to
receive the document viz., 'Pathway Agreement dated July 25, 2020
registered before Sub Registrar, Rasipuram as Document No.2965 of 2020
in this appeal as additional evidence.

For Appellants Mr.P.T.Rakesh
For Respondents : Mr.K.Balaji

JUDGMENT

This Second Appeal is directed against the Judgment and
Decree dated December 14, 2017 passed in A.S.No.4 of 2017 by the 'Sub
Court, Rasipuram' [henceforth 'First Appellate Court' for brevity], whereby
the Judgment and Decree dated January 19, 2017 passed in O.S.No.78 of
2014 by the ‘District Munsif Court, Rasipuram’ [henceforth ‘Trial Court’

for brevity] was confirmed.

2.For the sake of convenience, hereinafter, the parties will be

referred to as per their array in the Original Suit.
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FACTUAL MATRIX

3.Pazhamalai alias Sellamuthu Udayar had five sons, namely
Karuppa Udayar [father of first plaintiff], Nallathambi Udayar,
Kandhasamy Udayar, Ramasamy Udayar [grandfather of fourth and fifth
plaintiffs], and Ganesa Udayar [father of first and fourth defendant]. The
second plaintiff is the wife of the first plaintiff. The second and third
defendants are the children of the first defendant. The fourth defendant is

the sister of the first defendant.

3.1.The total extent of Survey No.318 is 8 Acres 85 Cents. An
extent of 1 Acre 70 Cents in Survey No0.318/2 and half-a-share in the
common well in Survey No.318/3 along with some more properties
initially belonged to Pazhamalai alias Sellamuthu Udayar as joint family
properties. He along with his five sons divided these properties vide
Partition Deed dated December 16, 1950, whereby the said extent of 1 Acre
70 Cents in Survey No0.318/2 along with the said half-a-share in the

common well in Survey No.318/3 was allotted to Ganesa Udayar.

3.2.0ne Kali Asari and his family members owned nearly 2
Acre 12 Cents in Survey No.318. There is no whisper about the title and

ownership of the remaining extent therein.
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3.3.Said Kali Asari, his sons — Ramasamy & Rangasamy, and
said Ramasamy’s wife — Angammal executed Ex-A.2 - Sale Deed dated

June 23, 1967 in respect of 48 Cents in Survey No.318/4 and 16 2 Cents in

Survey No.318/6 along with 2/10™ share in the common well in Survey

No. 318/5 in favour of Kandhasamy Udayar and Ramasamy Udayar.

3.4.Then on April 30, 1968, Kali Asari, his another son -
Angamuthu and Angamuthu’s wife — said Veeramal, executed Ex-A.1 -

Sale Deed in respect of an extent of 48 Cents in Survey No.318/4, 16 12

Cents in Survey No0.318/6, and 2/ 10t share in the common well in Survey

No.318/5 in favour of Kandhasamy Udayar and Ramasamy Udayar.

3.5.Then, Kali Asari’s another son — Kuppusamy and
Kuppusamy’s family members executed Ex-A.3 - Sale Deed dated January

20, 1970 1n respect of eastern half of the total extent of 81 Cents in Survey

No.318/6 viz., 40 2 Cents therein along with 1/ 10" share in the common

well in Survey No. 318/5 in favour of Ramasamy Udayar.

3.6.0n February 23, 1971, Ganesa Udayar executed a Sale
Deed in respect of western half of the total extent of 81 Cents in Survey

No.318/6 viz.,40 ' Cents therein in favour of Kandhasamy Udayar vide
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Ex-A.4 - registered Sale Deed, recitals whereof describe the properties
covered thereunder as Ganesa Udayar’s self-acquired properties. Both sides
have not marked the Sale Deed through which Ganesa Udayar purchased

the properties covered under Ex-A.4.

3.7.0n January 18, 1988, Kandhasamy Udayar and Karuppa
Udayar exchanged their properties vide Ex-A.5 - Exchange Deed, whereby

an extent of 60 Cents in Survey No.318/1, 60 Cents in Survey No.318/4, 41

Cents in Survey No.318/6 and 2/5" share in the common well in Survey

No. 318/5 were acquired by Karuppa Udayar’s family.

3.8.0n September 13, 1999, Karuppa Udayar’s family and
Ramasamy Udayar’s family exchanged their properties vide Ex-A.6 —

Exchange Deed, whereby Karuppa Udayar’s family acquired an extent of

60 2 Cents in Survey No.318/4B, 39 ' in Survey No.318/14 and 1/31d
share in the common well in Survey No. 318/5, while Ramasamy Udayar’s

family acquired an extent of 60 ' Cents in Survey No.318/1 and 39 'z in

Survey No.318/4A.

3.9.This Court deems fit to reiterate here that the first plaintiff
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1s the son of Karuppa Udayar, the second plaintiff is first plaintiff’s wife,

and 3™ and 4 plaintiffs viz., Selvaraj and Sathyaraj are the grandson of

Ramasamy Udayar.

3.10.The Suit Description of Properties contains A, B and C
Schedules. Case of the plaintiffs is that Suit ‘A’ and ‘B’ Schedule properties
belong to the plaintiffs in the manner detailed above; and that Suit ‘C’
Schedule property is a Cart Track common to both, the plaintiffs and the
defendants, used to reach ‘A’ and ‘B’ Schedule properties as well as

defendants’ properties.

3.11.There is no dispute with regard to the plaintiffs’ title over
Suit ‘A’ and ‘B’ Schedule properties. The dispute is only with respect to the
Suit ‘C’ Schedule property. The contention of the plaintiffs is that the Suit
Cart Track branches off from Kakaveri to Pattinam Main Road and runs
along the northern boundary of the defendants’ land in Survey No.318/2 to
reach Suit ‘B’ Schedule property and then turns around the corner of Suit
‘B’ Schedule property to run down south along the western boundary of
Survey No.318 till its end i.e, till the South-West corner of Suit ‘A’
Schedule property in Survey No.318/7. According to the plaintiffs, Suit

Cart Track is in existence for more than 100 years and is a common one for
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both, the defendants and the plaintiffs. Since the defendants obstructed the
plaintiffs from using the Suit Cart Track, the plaintiffs have come up with
the Suit for permanent injunction restraining the defendants from
interfering with the plaintiffs use and enjoyment of the Suit ‘C’ Schedule

common Cart Track.

3.12.0n the other hand, while the defendants admit the
existence of Cart Track running along the entire northern boundary and
then turning around the corner of Suit ‘B’ Schedule property to run down
south along the western boundary of Survey No.318, they contend that the
plaintiffs do not own the same entirely. According to the defendants, ‘the
Cart Track that branches off from Kakaveri to Pattanam Main Road and
runs along the northern boundary of the defendants’ land in Survey
No.318/2’ ['said defendants’ Cart Track' for convenience and clarity] was
formed in 1998 by the defendants for their convenient enjoyment of their
lands in Survey Nos. 318/2 and 318/12 and not a common Cart Track as
alleged by the plaintiffs; therefore, it absolutely belongs to the defendants
and the plaintiffs have no right over the same. To be noted, the said
defendants Cart Track forms a portion of the Suit Cart Track. Further case

of the defendants is that, vide registered Partition Deed dated March 13,
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2013 between first defendant and his brother - Murugesan, the said
defendants’ Cart Track was subdivided into Survey No.318/2A and Patta
for the same was issued in favour of the first defendant, fourth defendant
and their brother — Murugesan. According to the defendants, the way of
access to the plaintiffs' land is not the said defendants Cart Track but the
‘Mamool Pathway’ extending from the East -West Cement Road and
running along the western boundary of Survey No.318 i.e., along the
western boundary of plaintiffs’ land. The defendants have filed a Rough

Sketch to that effect.

TRIAL COURT

4.At trial, first plaintiff — K.Govindaraj was examined as
P.W.1, one Manickam, who is a neighbouring land owner and also a
licenced building surveyor and chartered civil engineer, was examined as
P.W.2, one Sathish, Executive Officer of Pattanam Town Panchayat, was
examined as P.W.3 and Ex-A.1 to Ex-A.14 along with Ex-X.1 — Compared

Copy of the Blue Print were marked on the side of the plaintiffs. On the

side of the defendants, the 2"d defendant — K.Ranjithkumar was examined
as D.W.1, one Sugumar, Sub-registrar of Rasipuram was examined as

D.W.2 and Ex-B.1 to Ex-B.13 were marked. The Report and Plan of the
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Advocate Commissioner were marked as Ex-C.1 and Ex-C.2 respectively.

4.1.After full-fledged trial and hearing both sides, the Trial
Court concluded that the plaintiffs failed to plead as to show their rights
over the Suit Cart Track and hence, their claim is baseless. Further, the
plaintiffs have failed to put forth a clear description of the Suit Cart Track
showing its lie and location. On the other hand, the Suit Cart Track lies on
the defendants’ land and the defendants have resisted the Suit by
contending that the Suit Cart Track was built for their own convenience
and enjoyment over which the plaintiffs have no rights. Thus, it concluded
that the plaintiffs failed to prove their case and accordingly, dismissed the

Suit.

FIRST APPELLATE COURT

S.Feeling aggrieved, the plaintiffs preferred an appeal before
the First Appellate Court, which after hearing both sides and perusing the
evidence available on record, concluded that the plaintiffs have clearly
pleaded and proved the existence of the Suit Cart Track and filed a Rough
Sketch of the Suit Cart Track as well to show its lie and location. The
plaintiffs’ documents, Ex-B.5 — Partition Deed and Exs-C.1 & C.2 —
Advocate-Commissioner’s Plan and Report clearly establish the existence
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of Cart Track common to the plaintiffs and the defendants. The plaintiffs in

Paragraph No.5 have clearly described the Suit Cart Track as hereunder:

“The suit C schedule common cart track which is
marked in green colour alone is the subject matter of the suit
and the same starts from Kakkaveri to Pattanam Highways
road and runs towards west adjacent on the northern side of
the defendants' property and runs on the northern side of the
suit B schedule property and then turns towards southern side
at the end of the B schedule property and proceeds towards
north-south and ends at the end of the suit A schedule

properties.”

5.1.Further concluded that the Trial Court under the wrong
notion that there are no pleadings and clear description of property,
dismissed the Suit. Accordingly, it allowed the Appeal Suit by setting aside

the Judgment and Decree of the Trial Court, and decreed the Suit.

SECOND APPEAL
6.Feeling aggrieved, the defendants have preferred this Second
Appeal, which was admitted on January 22, 2019 on the following
substantial questions of law:
"(1) Whether the Lower Appellate Court is correct in Law in
decreeing the Suit for injunction with reference to the suit
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“C” Schedule cart track when there is no clarity as to the
descriptions of the said schedule of property?

(2)  Whether the Lower Appellate Court is correct in decreeing
the Suit for bare injunction when the plaintiffs have not
prayed for a declaration, more particularly, when the
defendants have come forward with the categoric case that

the “C” schedule cart track is situate in the land of the

defendants and the I°' plaintiff as PW.1 has also admitted

that the cart track runs through Survey No.318/2 which

belongs to the defendants?”
ARGUMENTS:

7.Mr.P.T.Rakesh, learned Counsel for the appellants/
defendants reiterated the averments contained in the written statement and
argued that the Cart Track in Survey No.318/2 viz., the said defendants’
Cart Track 1s the defendants’ separate Cart Track in which the plaintiffs
have no right. The plaintiffs have access to their properties through the
‘Mamool Pathway’ running along the western boundary of Survey No.318
from the southern side, which has also been clearly noted by the Advocate
Commissioner in his Report and Plan (Exs-C.1 and C.2). Further, Ex-B.11
to Ex-B.13, recitals whereof prove the existence of ‘Mamool Pathway’ in

the western side of Survey No.318.

7.1.Referring to Ex-B.6 & Ex-B.7 - Pattas as well as Ex-B.9 —
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‘A’ Register, he argued that the extreme north portion of Survey No.318/2
is the said defendants’ Cart Track and it has now been sub-divided into
Survey No. 318/2A. Patta for the same stands in the name of first

defendant, first defendant's brother — Murugesan and 4™ defendant.

7.2.Further argued that when the defendants had denied the
title of the plaintiffs, they ought to have filed a Suit for declaration and not
bare injunction. Accordingly, he prayed that the Second Appeal be allowed,
the Judgment and Decree of First Appellate Court be set aside and the

Judgment and Decree of the Trial Court be confirmed.

7.3.He further submitted that subsequent to the filing of the
Second Appeal, the plaintiffs entered into a Pathway Agreement with one
V.Kannan in respect of the extreme southern end of Survey No. 328
acquiring a pathway of 12 feet width branching off from the Main Road to
reach their lands running parallel to the alleged Suit Cart Track. He
contended that the said subsequent event has to be factored in while
deciding the case. Accordingly, he prayed to allow the Order XLI Rule 27

Application and receive and mark the said Pathway Agreement.

7.4.He would rely on the following decisions in support of his
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contentions:

(i) Wadi's Case - Judgment of Hon'ble Supreme
Court in Wadi Vs. Amilai and Others, reported in
MANU/SC/0729/2002 ;

(ii) Hero Vinoth's Case - Judgment of Hon'ble

Supreme Court in Hero Vinoth Vs. Seshammal,

reported in MANU/SC/2774/2006 ;

(iii) Kaliappan’s Case - Judgment of this Court in
Kaliappan Vs. Chidambaranthan, reported in
MANU/TN/3500/2011 ;

(iv) Hukum Chandra’s Case - Judgment of the
Hon'ble Supreme Court in Hukum Chandra (D)
thr L.Rs. Vs. Nemi Chand Jain and Others,
reported in MANU/SC/1483/2018; and

(v)  Balasubramanian’s Case - Judgment of this Court

in Balasubramanian and Others Vs. T.Selvi and
Others, reported in MANU/TN/4910/2023

8.Per Contra, Mr.K.Balaji, learned Counsel for the respondents
/ plaintiffs reiterating the plaint averments would argue that the recitals
contained in Ex-A.1 — Sale Deed, Ex-A.6 — Exchange Deed and Ex-B.5 —
Partition Deed as well as the Ex-X.1 — First Defendant’s House

Construction Plan, would clearly establish the existence of Suit Cart Track
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and the rights of the plaintiffs therein.

8.1.Further argued that the Advocate Commissioner in his
Report and Plan has noted the presence of a ‘Mammol Pathway’ running
from south along the western boundary of Survey No.318. However, it is
only a foot path and not wide enough to be a Cart Track. If the plaintiffs are
using only that Mammol Pathway’ to access their lands as alleged by the
defendants, they could not have practiced agriculture and built houses in

Suit ‘A’ and ‘B’ Schedule properties.

8.2.Further argued that the plaintiffs and the defendants derive
title from a common ancestor. Hence, the Suit Cart Track is a common one
and the plaintiffs have right therein. The First Appellate Court has rightly
appreciated the evidence on record and decreed the Suit by setting aside the
Judgment and Decree of the Trial Court. There is no warrant to interfere
with the same. Accordingly, he prayed to dismiss the Second Appeal by

confirming the Judgment and Decree of First Appellate Court.

DISCUSSION:
9.This Court has heard on either side and perused the materials

available on record in light of the Substantial Questions of Law.
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10.The first defendant’s father — Ganesa Udayar was allotted
an extent of 1 Acre 70 Cents in Survey No. 318/2 along with %2 share in
common well in Survey No.318/2 vide Ex-B.3 — Partition Deed. On
perusal of Ex-B.3, it is seen that Pazhamalai alias Sellamuthu Udayar’s
family acquired the said properties from his brother Arunachala Udayar’s
family. Exs-A.1, A.2 and A.3 prove that Kali Asari’s family had nearly 2
Acre 10 Cents therein. To be noted, entire extent of Survey No.318 does
not belong to defendants; they own only a portion thereof and a common
share in Survey No0.318/3. Further the first defendant’s father — Ganesa
Udayar acquired western side 40 2 Cents in Survey No. 318/6 and later
sold the same to Kandhasamy Udayar vide Ex-A.4 — Sale Deed. Later vide
Ex-A.5 — Exchange Deed, first plaintiff’s family acquired the said land. If
really the ‘Mammol Pathway ’branching off from East -West Cement Road
and running along the western boundary of Survey No.318 is alone the way
of access to the plaintiffs for Suit ‘A’ and ‘B’ Schedule properties, the first
defendant’s father, who had initially acquired a portion of the plaintiffs’
properties as stated supra, could not have practiced agriculture therein for
the reason that the said ‘Mammol Pathway’is a footpath as evident from
Ex-C.2 — Advocate Commissioner’s Plan.

11.Further Ex-A.1 — Sale Deed executed in 1968, whereby
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Kandhasamy Udayar and Ramasamy Udayar acquired title in a portion of

land in Survey Nos.318/4 and 318/6 recites as follows:

.. om&ar FOsTsHIerTest P.SsCewrFerr Blevd SHlev
QILSPEG  epeeuiley RSBV FlLpdHeVlb S
Gwop@ Crrsd GCFLID SHLEFHGT ULPWITSE e
&lewTw  Hlevk H@HE G QFeUGIID  GUGTITLY Y 6T
&TWHL  (LpHeweneuser  CuTs g gpLLL
LOTELPGY  SLLITSSMIPID S  QeVeUEOT  LJ [TT@JLD
QEElewTWSH HIHGF FIOUBSULL L HI. . . .
12.Further Ex-A.5-Exchange Deed executed between

Kandhasamy Udayar and Ganesa Udayar’s family in 1988 recites as

follows:

.. . Cop&ewrL BlevmIS@hE G, LIL L 65T S 560 Hb S
&THSTCeu) GFevayd GBeTalL v Gy eXmib S
10 9y s Hev FiyGelldl8/7, 15 QeDeUEH@HE S
FirGeu.318/2, 318/10, 13 Q)e®eus6afleol @UL L|DLDITHEYLD
GuevyTid 9SS BH &I Fo. 318/13, 318/1, 318/4er,
4119, 318/6 Qewmeuskerlesr GLoeVLTLOTE GHGoT GUL GUITS
GU(HLD SL_S Hleor e LT EHGe 9L &6,
HITGUHGOLSFOT, GUGHIL)  GUTHGTTHEOT  (LPSHeONL

wreylp CuTE eug HL UTSSwID 2ewr(. . . .

13.Further vide Ex-B.5 — Partition Deed executed in 2013
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between first defendant and his siblings, an extent of 69 !4 Cents in Survey

No.318/2 (A" Schedule — Item No.(1)] was jointly allotted to first and

fourth defendants while 96 Cents thereof ['B' Schedule — Item No.(1)] was

allotted to Rajamani (wife of Ganesa Udayar), Murugesan (son of Ganesa

Udayar) and Jothi (daughter of Ganesa Udayar). Total extent thereof is 1

Acre 70 Cents. Thus, there is 5 Cents remaining there. The same is left for

common enjoyment in the northern portion thereof. A Schedule properties

of the said Partition Deed which were allotted to first defendant and fourth

defendant has been described as follows:

https://lwww.mhc.tn.gov.in/judis
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A - oM igm
2, 5 oewssOILL  &TWLITE, QBDHom  (er)

Qb Slomenst) YECWTTFeT L6 OFTHSH @lTiD:-

BT&EFH 19, QorFygp FoLg, Rl L ewrip
&gmwp, FTGeu erewer. 318/2 G .CanEs 06905 (k.
170 12 Qgeswrl )&@& SHepb3l @Hv  g&5069 1/2

QFewr L Blovd SDGF CFFGUBHSH aliTID -

B-@ruigmeyd@ Lflps LTS QFTHSDEGHLD. (UL EGE)
FlLpGiocv I Gl S HDGLD L QBDS)

FiTGeu 318/12 SipsewTL 3eug ull L
QFIT & &I GHLD A SpE)
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QBT QUL GV SHITIT FITEVHGHLD A{Gp®)

gser WHSHuev o 6T6T 675069 1/2 GFewrL  Hlevid
Lj TIT@JLD.
B-grLilgm

1, 3, 4 WSO L gremioessh), (Lp(HGEFer, Geor s
YHCWTTHOT WL L OFBTOTE@HD OFTSHH @MITID :-

BT&EFS 19, QorFygp FoLg, Rl L ewrip
&gmwp, FTGeu erewer. 318/2 Gb.L.CanE.0690% (k.
170 1/2 Quewrl )&5@& &ep531 @FHev F096 GaFeuri

Blevs SDGHF CFEGHUBSH allFgp -

FLLIT 6w ) [Hlevd S)D@LD - (QULES)
A-grisTese MMbs LTS GersHbpGh .. (ASHEG)
CsralbSIme BlevsSbEL - (Hp5&)
OSET UL GV STIT FITEGVHGHLD .. (Gom&)

@ser  wHHuev 26aTer  g5096 GFewrl  [Blevid
Ly Jme/ID, . . .
OuTg Fom :-

FTGeu—318/2 QpbuMed e LjTid @RTLTE  HLPGLOGVTS
oerer 4 WLLIT Ysevrperer (05 GFewri) Blevsens A, B—
LIT&H600 BT S6T QWIT HI6UTH 2 LG ELILI(HS H)E Q& TeTer

Geuesor g wg. . . .

14.From a bare reading of Ex-B.5 — Partition Deed, it can be
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inferred that out of the total extent of 1 Acre 70 Cents in Survey No.
318/2, about 1 Acre 65 Cents were only partitioned and the Partition Deed
was also valued for 1 Acre 65 Cents only. It would further show that the
remaining 5 Cents therein was left for common enjoyment of the plaintiffs
and the defendants. That remaining 5 Cents is the said defendants’ Cart
Track over which the defendants claim absolute ownership and rights. If
really the said defendants’ Cart Track was created for the defendant’s
convenient enjoyment in 1998 and absolutely belonged to them as alleged,
the same would have reflected in the recitals of Ex-B.5 executed

subsequently in 2013, but that is not the case with Ex-B.5.

15.Further Ex-X.1 is the approved plan dated March 10, 1994

for residential building of Ramasamy Udayar’s son — Chellamuthu, father

of 3™ and 4™ plaintiffs, marked through P.W.3 — Executive Officer of
Pattanam Town Panchayat. Ex-X.1 has come from a proper custody and
proper person namely Executive Officer. It shows the existence of a Cart
Track towards the northern side of Survey No.318/2 in the year 1994 itself,
which is contrary to defendants’ contention that it was formed in 1998.
Defendants’ side cross-examined P.W.3 and posed a question as to why

cannot the said Cart Track described to be located towards the northern
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side of Survey No0.318/2, be located in the southern most end of the next
Survey No0.328 located towards the north of Survey No.318/2. But
nobody’s case is that there was an East - West common Cart Track in
Survey No. 328, and therefore, the question does not gain significance.
Moreover the author of Ex-X.1, namely P.W.2 was also examined. He has
deposed in support of the plaintiffs’ contentions. P.W.2 is a relative of both,
the plaintiffs and the defendants. He also owns some land in the
neighbourhood. There is no reason to reject the evidence of P.W.2 and

P.W.3.

16.Therefore, this Court is of the view that the contention that
the said defendants’ Cart Track was formed by the defendants in 1998 for
their convenience and that they are the absolute right holders thereof do not
hold water in view of Ex-A.1, Ex-A.5, Ex-B.5 and Ex-X.1 coupled with the

evidence of P.W.2 and P.W.3.

17.The defendants would contend that Ex-B.6—Patta in respect
of Suit Cart Track stands in the name of first defendant, fourth defendant

and their brother - Murugesan. At this point, it has to be noted that there 1s
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no mention of any notice to the plaintiffs while issuing Ex-B.6. Moreover,
a revenue record is generally not a document of title. Merely because Patta
stands in defendants' name, it cannot be said that the defendants have
absolute rights. Ex-B.6 does not extinguish the plaintiffs easementary right
over the said defendants’ Cart Track nor creates any absolute right in

favour of defendants to prohibit the plaintiffs’ easementary enjoyment.

18.Further the defendants very much relied on the recitals
found in Ex-B.11 to Ex-B.13 to contend that the plaintiffs have a Cart
Track branching off from East — West Cement Road and running along the
western boundary of Survey No.318 towards North. Ex-B.11 to Ex-B.13
are Sale Deeds and Settlement Deed in respect of the Survey numbers
situate immediately on the western side of Survey No.318. Ex-B.11 — Sale
Deed executed in respect of Survey No. 314/5, description of properties
whereof describes its eastern boundary as North - South Footpath
['Qaetraurev Yo HLFFDGD Gwpw']. Similarly, Ex-B.12 — Sale Deed
and B.13 — Registered Settlement Deed describes the eastern boundary of
the property covered respectively thereunder as North - South Footpath. It
being a footpath, had it been the only way of access for accessing ‘A’ and

‘B’ Schedule properties, the plaintiffs could not have practiced agriculture
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or built houses in their properties. Moreover, the Advocate Commissioner
in his Report and Plan viz., Ex-C.1 and Ex-C.2, has described the pathway
between the point ‘Y’ and point ‘Y1’ (both points are situated near the
South-West corner of the plaintiffs’ properties) as a footpath (s&enguig
umewg). Thus, there is no other Cart Track to access the plaintiffs'
properties. Hence, Ex-B.11 to Ex-B.13 do not aid the case of the

defendants.

19.The plaintiffs’ side marked Ex-A.9 — Google Map (Screen
shot). It lacks certificate under Section 65B of Indian Evidence Act, 1872

and therefore, inadmissible. It cannot be relied upon.

20.Further, the plaintiffs have purposely omitted to produce
Field Measurement Book [FMBs] and Village Map pertaining to Survey
No.318, for the reason that it shows the existence of a footpath along the
western boundary of Survey No.318, whereas the plaintiffs claim it to be a
Cart Track. Now FMBs are available in public domain. Perusal of the FMB
pertaining to Survey No.318 shows dotted line (........... ) along the western
boundary thereof which denotes that it is a footpath and not a Cart Track as
alleged by the plaintiffs and defendants. The said footpath heads North past

Survey No. 318 through the centre of Survey No. 328 in-between Survey
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Nos. 328/1B and 328/1C. Hence, it is not right to assert that there is Cart
Track along the western boundary of Survey No.318; it is only a footpath.
However, it does not affect the substance of the plaintiffs’ case. In fact, it
supports the case of the plaintiffs as they could not have used a footpath for
practicing agriculture and building houses in their properties. Thus, they
must have had some other way to access the Suit ‘A’ and ‘B’ Schedule
properties, which is the Cart Track branching off from Pattanam to
Kakaveri Main road running along the northern boundary of defendants’
land viz., Survey No.318/2 to reach the northern boundary of plaintiffs’
land in Survey No.318/13. The defendants had obstructed the portion of it
running along their property viz., Survey No0.318/2 (said defendants’ Cart
Track). Though the plaintiffs appear to describe the Suit Cart Track as a
common Cart Track wherein the plaintiffs have a share, a comprehensive
reading of the plaint and the evidence would show that the plaintiffs are
claiming mere easementary right over the same. The plaintiffs cannot claim
title over the said defendants Cart Track, but as detailed above, they have
easementary right over the same. The defendants have merely denied the
plaintiffs’ title without any proper effort much less evidence. In these facts
and circumstances, this Court is of the view that such name sake denials do

not require the relief of declaration to be sought for by the plaintiffs.
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Further, the plaintiffs have described the Suit 'C' Schedule property
sufficient enough to identify the same. Both sides have filed rough
sketches. The Advocate Commissioner's Plan and Report (Exs.C1 and C2)
also clearly describe the lie and location of the Suit Properties. Thus, there
is clear description of Suit 'C' Schedule property. Substantial Questions of

Law arising in this Second Appeal are answered accordingly.

21.The First Appellate Court has held that the plaintiffs are
entitled to the common Cart Track while the evidence available on record
do not say so; it could only be evinced from the evidence that the there is
Cart Track for 'common enjoyment' running along the northern boundary
of Survey No.318, including that of defendants’ Survey No.318/2. Hence, it
is hereby clarified that the plaintiffs are entitled to only easementary right

over the Suit Cart Track and no right over the soil.

22.As regards CMP No. 18227 of 2024, the defendants sought
to mark additional documents vide the Order XLI Rule 27 Application. The
plaintiffs filed counter affidavit in this regard, paragraph nos. 5 to 8

whereof reads thus:

“5.1 submit that we also having property apart from
the suit property being Survey Nos. 319/1, 314/2B, 314/2C,
314/2E, 314/5 & 314/4 at Pattanam Village, Rasipuram
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Taluk, Namakkal District, the said properties are adjacent
to the suit properties. Since there is no pathway or cart
track to access from the said property to the main road, we
have entered into a Pathway Agreement dated 25.07.2020
with the adjacent land owners Mr.V.Kannan and Mr.
Manikandan, who are the owners of Survey No.328/ 1C to
an extent of 6 %> Cents to use as pathway and cart track
and registered as Doc No.2965 of 2020 at SRO,
Rasipuram. The said property are situated in different are
and dimension, which is absolutely northern side of the
Suit Schedule B property, the agreement property in Survey
No. 328/ 1C is the only way to access the said property.

6.1 submit that the suit ¢ schedule property is the
only cart track available to the suit A & B Schedule
property, hence the averment mentioned in para 6 of the
affidavit that the respondents have their own cart track and
pathway for their mention suit schedule property A & B are
absolutely false and incorrect, the petitioners are put to
strict proof of the same.

7.1 submit that the suit was in the year 2014, the
document mentioned in para 6 pertains to the year 2020,
which is subsequent to the suit, therefore it cannot be
admitted in evidence. The said document is no way
connected to the issue of the suit i.e., Common Car track.
Hence the present application for receiving additional
document deserves to be dismissed.

1 therefore pray that this Hon'ble Court may dismiss
the above application in C.M.PNo. 18227 of 2024 in
S.A.No. 62 of 2019 on the file of this Hon'ble Court with

costs and thus render justice.”

https:/iwww.mhc.tn.gov.in/judis Page No.25 of 28



S.ANo.67 of 2015

23.The precise point to be determined in this case is whether
the plaintiffs have right over the Cart Track running along the northern
boundary of Survey No.318/2. Subsequent purchase of another pathway by
the plaintiffs 1s not going to affect this case in any manner. There is already
sufficient evidence available on record to decide the case. Hence, in view
of the above, this Court is not inclined to allow the Order XLI Rule 27

Application. It is accordingly dismissed.

24.In view of the foregoing narrative, this Court is inclined to
grant permanent injunction against defendants restraining them from the
interfering with the plaintiffs’ easementary usage and enjoyment of Suit ‘C’
Schedule property denoted in Ex-C.2 — Advocate Commissioner’s Plan as
running from point ‘X’ to ‘X1’ point ‘X1’ to ‘X2’ and point ‘X2’ to ‘X3’.
Advocate Commissioner’s Report and Plan viz., Ex-C.1 and Ex-C.2 shall

form a part of the Decree.

CONCLUSION:
25.Resultantly, the Second Appeal stands dismissed.

Connected Civil Miscellaneous Petition in C.M.P. No. 18227 of 2024 viz.,

Order XLI Rule 27 Application is dismissed. The Judgment and Decree of
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the First Appellate Court is hereby confirmed. Keeping in mind the facts
and circumstances of the case, there shall be no order as to costs.
Connected Civil Miscellaneous Petition in C.M.P.No.1288 of 2019 is

closed.

12/12/2024
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R. SAKTHIVEL, J.
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To

1.The Sub Court
Rasipuram.

2.The District Munsif Court
Rasipuram.

PRE-DELIVERY JUDGMENT MADE IN
S.A.NO.62 OF 2019
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