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IN THE HIGH COURT OF JUDICATURE AT MADRAS

JUDGMENT RESERVED ON : 19 / 09 / 2024

JUDGMENT PRONOUNCED ON :  20 / 12 / 2024

CORAM:

THE HONOURABLE MR. JUSTICE R.SAKTHIVEL

S.A.NO.908 OF 2018

Smt.Subbulakshmi ... Appellant / Respondent /

Plaintiff 

Vs.

1.Saravanan ... 1st Respondent / 1st Appellant /

1st Defendant 

2.Jayagandhi ... 2nd Respondent /2nd Appellant/

2nd Defendant 

3.Raja ... 3rd Respondent/2nd Respondent 

/ 3rd Defendant 

4.Deivanai ... 4th Respondent/3rd Respondent 

/ 4th Defendant 

5.Vadivel ... 5th Respondent/4th Respondent 

/ 5th Defendant 

PRAYER: Second Appeal filed under Section 100 of the Code of Civil 

Procedure,  1908,  praying  to  set  aside  the  Judgment  and  Decree  dated 
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February 2, 2016 made in A.S.No.32 of 2014 on the file of the Sub Court, 

Dharmapuri,  setting aside the Judgment and Decree dated February 28, 

2014 made in O.S.No.182 of 2007 on the file of the District Munsif Court, 

Dharmapuri. 

For Appellant : Mr.T.V.Krishnakumar 

for M/s.K.Sathiyamurthi  

For Respondents : Served – No appearance   

J U D G M E N T

This  Second  Appeal  is  directed  against  the  Judgment  and 

Decree dated  February 2, 2016 passed in  A.S.No.32 of 2014 by the 'Sub 

Court,  Dharmapuri,'  ['First  Appellate  Court'  for  brevity],  whereby  the 

Judgment and Decree dated  February 28, 2014 passed in  O.S.No.182 of 

2007 by the ‘District Munsif Court, Dharmapuri' ['Trial Court' for brevity] 

was reversed. 

2. For the sake of convenience, hereinafter, the parties will be 

referred to as per their array in the Original Suit.

PLAINTIFF'S CASE

3. The plaintiff purchased the entire extent of 2 Acre 10 Cents 

in Survey No.610 vide Ex-A.1 – Sale Deed dated December 31,  1979. 

Then she executed Ex-A.2 - Sale Deed dated  August 7, 1995 in favour of 

6th defendant – Rajammal conveying 1000 sq. ft.  of vacant land within 
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specific  boundaries.  The  said  1000  sq.  ft.   vacant  land  is  bounded  by 

Bangalore-Salem Adhiyamaan Bypass Road on the east  and the plaintiff’s 

land  on  all  the  other  three  sides.  In  Ex-A.2,  it  has  been  specifically 

mentioned that,  the 1000 sq.  ft.  vacant land can very well  be accessed 

from Bangalore-Salem Adhiyamaan Bypass Road. 

3.1.  The defendants 1, 3 and 5 are sons of 6th defendant. 2nd 

defendant  is  the wife  of  1st  defendant.  4th defendant  is  the wife of  3rd 

defendant.

3.2. The defendants  partitioned the 1000 sq. ft.  property. The 

plaintiff filed Ex-A.5 – Plaint Plan. The portion marked as ‘A’ therein was 

allotted  to  1st and  2nd defendants  in  the  said  partition  and  ‘B’ marked 

portion therein was allotted to 3rd and 4th defendants. Portion marked as ‘C’ 

therein  was allotted to 5th defendant.

3.3.  While so, defendants  approached the plaintiff  offering 

her to purchase the Suit Property which is situate on the southern side of 

the  said  1000 sq.  ft.   property.  The plaintiff  declined  the  same,  which 

developed some dispute between plaintiff and defendants.
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3.4.  The  defendants  are  having  right  of  pathway  through 

Bangalore-Salem Adhiyamaan Bypass Road. But,  in 2007, defendants 1 

and 2 constructed a door entrance on the southern side of  the portion 

marked as ‘A’ in the Plaint Plan, facing the Suit Property, with a view  to 

access their property via the Suit Property. The defendants 1 and 2 have no 

right to reach their property through the Suit Property. Further defendants 

1  and  2  refused  to  close  the  door  denying  plaintiff’s  title  over  Suit 

Property. The defendants 3 and 4 also attempted to open a door, facing 

Suit Property, in the portion marked as ‘B’ in the Plaint Plan on May 4, 

2007. 

3.5.  Hence  the  Suit  for  declaration  of  title,  mandatory 

injunction to close the door opened by the defendants 1 and 2 as well as 

permanent  injunction  against  the  defendants  from  interfering  with 

plaintiff’s peaceful possession and enjoyment of the Suit Property. 

DEFENDANTS’ CASE

4. The defendants filed written statement contending that  the 

Suit Property is a common Cart Track and therefore, the defendants are 
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entitled to open a door to access their property using the common Cart 

Track.  In an earlier Suit proceedings between the plaintiff, defendants and 

a third party,  an Advocate Commissioner was appointed,  whose Report 

corroborates the aforesaid facts.  The plaintiff with a mala fide intention, 

purposely  omitted  to  give  right  over  the  Suit  Property  under  Ex-A.2, 

claiming  defendants  have  direct  access  from  North-South  Highway. 

Accordingly, they prayed to dismiss the suit.

TRIAL COURT

5. At trial, plaintiff’s husband - Radhakrishnan was examined 

as  P.W.1,  one  Meignanamoorthy  was  examined  as  P.W.2,  the  Village 

Administrative Officer was examined as P.W.3 and Ex-A.1 to Ex-A.5 and 

Ex-X.1 to Ex-X.6 were marked on the side of the plaintiff.  On the side of 

the defendants, the 1st defendant – Saravanan was examined as D.W.1, one 

Sekar was examined as D.W.2 and Ex-B.1 and Ex-B.10 were marked. An 

Advocate Commissioner was appointed in this case and his Report and 

Plan were marked as Ex-C.1 and Ex-C.2 respectively. 

5.1.  After full-fledged trial and upon hearing both sides, the 

Trial Court concluded that as per Ex-A.2 – Sale Deed, the 6th defendant 
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has  right  of  access  from  each  and  every  point  in  Bangalore-Salem 

Adhiyamaan Bypass Road. The revenue records and Ex-A.1 - Sale Deed 

prove plaintiff’s  title over the Suit Property and hence he is entitled to the 

reliefs sought for. Accordingly, it decreed the Suit. 

FIRST APPELLATE COURT

6. Feeling aggrieved, defendants 1 and 2 approached the First 

Appellate  Court,  which  after  hearing  both  sides  and  perusing  the 

documents available on record, concluded that the plaintiff has sold other 

properties  to  third  parties  referring  to  the  Suit  Property  as  a  pathway. 

Further, based on the Advocate Commissioner’s Report and Plan (Ex-C.1 

and Ex-C.2), it concluded that the Suit Property is not absolute property of 

plaintiff.  Accordingly,  it  allowed  the  Appeal  Suit  and  set  aside  the 

Judgment and Decree of the Trial Court. 

SECOND APPEAL

7.  Feeling aggrieved, the plaintiff has preferred this Second 

Appeal,  which  was  admitted  on  January  4,  2019  on  the  following 

substantial question of law:

“1.Whether  the  Lower  Appellate  Court  being  the  final  

Page  No.6  of  14
https://www.mhc.tn.gov.in/judis



S .A .No . 908 o f  2 0 18

Court of fact is correct in law in ignoring vital and important  

evidence  while  reversing  the  well  considered  Judgment  and  

Decree of the Trial Court?”

ARGUMENTS:

8.  Mr.T.V.Krishnakumar,  learned  Counsel  for  the 

appellant/plaintiff  would  argue  that  First  Appellate  Court  failed  to 

consider the recitals found in Ex-A.2 – Sale Deed, wherein it is stated that 

the  6th defendant  can  access  the  property  covered  thereunder  from 

Bangalore-Salem Adhiyamaan Bypass Road. The defendants cannot claim 

more  than  what  has  been  conveyed  under  Ex-A.2.  The  Suit  Property 

absolutely belongs to the plaintiff. Even while assuming that the plaintiff 

gave a right of way in Suit Property to third persons, the defendants have 

no locus to question the same. Advocate Commissioner’s Report and Plan 

filed in the earlier Suit  viz., Ex-B.7, helps the case of defendants in no 

manner.  Further,  the  Advocate  Commissioner  appointed  in  this  case 

exceeded his limits and noted that the Suit Property is a Cart Track. The 

Trial Court rightly appreciated the evidence and decreed the Suit. The First 

Appellate Court erroneously allowed the appeal and dismissed the Suit. 

Accordingly,  he  would  pray to  allow the  Second Appeal,  set  aside  the 
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Judgment  and  Decree  of   the  First  Appellate  Court,  and  confirm  the 

Judgment and Decree of the Trial Court.

9.  Despite sufficient service, and name being printed on the 

cause list, none appeared on behalf of the respondents.

DISCUSSION:

10. This Court has heard the learned Counsel for the appellant 

and perused the materials available on record in light of the Substantial 

Question of Law.

11.  The entire extent of Survey No.610 was originally owned 

by one A.G.Rasi Munisha Begum. On December 12, 1979, the plaintiff 

purchased the entire 2 Acre 10 Cents in Survey No.610 vide Ex-A.1 – Sale 

Deed. On August 7, 1995, the plaintiff sold an extent of 1000 sq. ft. of 

vacant land (50 feet East-West and 20 feet North-South) to 6th defendant – 

Rajammal.  The  property  conveyed  in  Ex-A.2  is  situated  abutting  the 

North-South  Bangalore-Salem  Adhiyamaan  Bypass  Road.  Ex-A.2 

specifies that the 6th defendant is given thereby a right of way to access the 

property covered thereunder from the said Bypass Road. It is relevant to 
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extract the description of property under Ex-A.2 hereunder:

'  fpuar; brhj;J tptuk;  
jh;kg[hp o jh;kg[hp 2 ,iz rg;o jh;kg[hp 

jhYf;fh tpUghl;rpg[uk; fpuhkj;jpy; vdf;F fpua 

\ypakha[k; jdpg;gl;l \ypakha[k; ghj;jpag;gl;L 

vd;Dila  jdpikahd  RthjPd 

mDgtj;jpypUe;J  tUk;  rh;nt  610  g[.bQ.V. 

0.85.0f;F  jP  0.92  ,jpy;  ,d;W  ehd;  j';fSf;F 

fpuak; bra;a[k; fhypkidf;F brf;Fge;jp tptuk; 

mjpakhd;  Int!;  nuhLf;F  nkw;F 

vd;Dila  ,ju  epy';fSf;F  tlf;F  (bjw;F) 

fpHf;F ,jd; kj;jpapy; fpHnkyo 50 bjd;tlyo 

20 ,jw;F Toa rJuo 1000 cs;s kid epyk; 

g{uht[k; i# fhyp kidf;F i# mjpakhd; ig-

gh!; nuhL \yk; nghftu eiltHp ghj;jpaKk; 

kw;Wk; rfytpjkhd ghj;jpak; cs;gl jhd; i# 

bjhiff;F  j';fSf;F  Rj;jf;fpuaKk;  ,d;nw 

RthjPdKk; bra;jpUg;gJ. . . .'

(Emphasis supplied)

12.  Hence, the defendants cannot claim any right of way on 

the southern side of the property conveyed to them, via Suit Property. The 

defendants  contended  that  the  plaintiff  does  not  have  any land  on  the 

southern side of the property purchased by the defendants and that there is 

only an East-West Cart Track running from the Adhiyamaan Bypass Road. 
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The said contentions are not valid. The reason being that, P.W.3 - Village 

Administrative Officer of the Suit village marked Ex-X.1 to Ex-X.6. Ex-

X.4 is the copy of ‘Field Measurement Book’ [‘FMB’ for short] relating to 

Suit Survey No.610. Ex-X.4 shows that the total extent of Survey No.610 

is 0.85.0 Hectare. The said Survey number was originally sub-divided into 

Survey  Nos.610/1A1,  610/1A2,  610/1A3,  610/1A4,  610/1A5,  610/1A6 

and  610/1A7.  Thereafter,  in  2006,  Survey  No.610/1A6  was  further 

subdivided into Survey Nos. 610/1A6A, 610/1A6B, and 610/1B. 

13.  Patta No.1951 issued in respect of Survey Nos.610/1A1, 

610/1A3, 610/A5 and 610/A7 stands in the plaintiff’s name. An extent of 

0.1.5 Hectare in Survey No.610/1A7 is the Suit Property. Southern side of 

Survey No.610 is a different village by name ‘29 Thadangal Village’. Ex-

X.7,  which  is  a  portion  of  combined  village  map  of  the  Suit  village, 

fortifies  the  above  facts.  Ex-X.2  –  ‘A’ Register  as  well  as  Ex-X.3  - 

Adangal stands in the name of plaintiff.  P.W.3 - Village Administrative 

Officer of the Suit Village has deposed that Survey No.610/1B stands in 

the  name  of  plaintiff  and  two  others.  He  has  deposed  that  Survey 

No.610/1B, which is a house property, can be accessed only through the 

Suit  Property.  Further  he  has  deposed that  Survey No.610/1A7,  as  per 
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revenue records, is a vacant land. 

14. In this case, there nothing available on record to show the 

presence  of  any  pathway  in  Suit  Survey  No.610/1A7  in  the  revenue 

records. The Advocate Commissioner in his Report and Plan (Ex-C.1 and 

Ex-C.2)  has  noted  that  Survey  No.610/1A,   measures  North-South  21 

meters and East-West 59 meters and that its width reduces to  14 ½ meters 

and then to 13 ¾ meters as it moves away from the Adhiyamaan Bypass 

Road. This measurement appears to be wrong in view of Ex-X.4 – FMB of 

Suit Survey No.610 as per which, Suit Survey No.610’s total East-West 

measurement  is  itself  only  31.2  meters.  The  plaintiff  has  rightly  filed 

objection to Ex-C.1 and Ex-C.2 on November 12,  2013 stating that  its 

actual East-West measurement is 50 feet and North-South  measurement is 

24 feet,  and that  it  is  totally an extent  of 1200 sq.  ft.   of vacant land. 

Advocate Commissioner has stated in his Report that the Suit Property has 

traces of  existence of a Cart Track. He has also noted that on the north 

side of the alleged Cart Track is the defendants’ land; that 3rd defendant 

has constructed steps in the Suit Property (marked as ‘F1’ in Ex-C.2)   as 

well  as  a staircase to  reach his  1st floor (marked as F3 in  the Ex-C.2). 

Purpose  of  Advocate  Commissioner’s  Report  is  to  show  the  physical 
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features  of  the  Suit  Property.  Hence,  merely  because  the  Advocate 

Commissioner calls the Suit Property probably a Cart Track, it need not be 

construed as such. Even while assuming the moment that the Suit Property 

is being used as a Cart Track, the plaintiff is the absolute owner and the 

defendants  have  no  right  in  it,  unless  the  plaintiff  has  dedicated  the 

property to the General public or has executed a Gift Deed in favour of 

Panchayat or Municipality dedicating it for use as a pathway. The plaintiff 

has  not  done  so  in  this  case.  Whether  the  plaintiff  conveyed  right  of 

pathway in Suit Property to 3rd parties or not is not relevant to this Suit and 

need not be dealt with here. The plaintiff proved that the Suit Property is 

within Survey No.610 covered under Ex-A.1 – Sale Deed. The defendants 

cannot question the act of the plaintiff allowing or disallowing the Suit 

Property to others. The defendants have no right over the Suit Property. 

The defendants can very well access their property from each and every 

point  in  the  Adhiyamaan  Bypass  Road.   The  defendants  subsequently 

divided the property into three portions. In such a Scenario, if they need 

any pathway, it has to be arranged within their land from the Adhiyamaan 

Bypass  Road.  They have  no  right  to  enter,  or  build  steps,  staircase  or 

anything  for  that  matter,  or  use  pathway,  or  encroach  upon  the  Suit 

Page  No.12  of  14
https://www.mhc.tn.gov.in/judis



S .A .No . 908 o f  2 0 18

Property in any manner. The Trial Court rightly appreciated the evidence 

and  decreed  the  Suit.  The  First  Appellate  Court  relied  on  extraneous 

materials  and erroneously dismissed the  Suit.  The same is  liable  to  be 

interfered with. Substantial Question of Law is answered accordingly.

CONCLUSION:

15. Resultantly, the Second Appeal is  allowed. The Judgment 

and Decree of the First Appellate Court is hereby set aside. The Judgment 

and Decree of the Trial Court is hereby restored. Keeping in mind the facts 

and circumstances of the case, there shall be no order as to costs. 

20 / 12 / 2024

Index : Yes  

Speaking Order : Yes 

Neutral Citation : Yes  

TK
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R. SAKTHIVEL, J.

 TK

To

1.The Subordinate Court

   Dharmapuri.

2.The District Munsif Court

   Dharmapuri. 

PRE-DELIVERY JUDGMENT MADE IN

S.A.NO.908 OF 2018

20 / 12 / 2024
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