S.A.No.654 of 2018

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 29.05.2024
CORAM :
THE HON'BLE MR. JUSTICE SATHI KUMAR SUKUMARA KURUP

Second Appeal No. 654 of 2018

Radhika .. Appellant
Versus

1. Kutty @ Vediappan
2. N.Siva
3. M. Mani
4. Lakshmi
5. Periyasamy (Minor),
S/o. Kutty @ Vediappan
6. Sridhar, (Minor)
S/o.Kutty (@ Vediappan ...Respondents

Second Appeal filed under Section 100 of Code of Civil Procedure to
set aside the judgment and decree dated 28.11.2017 in A.S.No.32 of 2017 on
the file of the learned Subordinate Judge, Palacode confirming the judgment
and decree dated 11.08.2015 in O.S.No.190 of 2009 on the file of the learned
District Munsif, Palacode.

For Appellant : Mr.R.Selvakumar
For Respondents 2 and 3 : Mrs.V.Srimathi
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JUDGMENT

This Second Appeal had been filed under Section 100 of Code of Civil
Procedure to set aside the judgment of the learned Subordinate Judge,
Palacode, dated 28.11.2017 in A.S.No.32 of 2017 confirming the judgment
and decree of the learned District Munsif, Palacode, dated 11.08.2015 in

0.S.No.190 of 2009.

2. The first Plaintiff in O.S.No.190 of 2009 on the file of the learned
District Munsif, Palacode is the Appellant in this Second Appeal. The suit was
filed by the Plaintiffs 1 to 4 against the Defendants 1 to 3 for the relief of

partition of their 1/5 share against the first Defendant

3. It is the contention of the Plaintiffs in the plaint that the suit
properties were ancestral joint family properties of the first Defendant, father
of the Plaintiffs. The suit properties were purchased by the first Defendant
after selling the properties that he acquired in the oral partition in the family of
the first Defendant. Those properties that were allotted to the first Defendant
in the family partition in the family of the first Defendant were ancestral joint
family properties and from the sale proceeds of those properties, he had

urchased the suit properties on 16.06.2004. Also he had executed
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Rectification Deed dated 17.12.2004 regarding the sale deed dated 16.06.2004
and also he had acquired property by sale deed dated 18.06.2004. From the
date of sale, the first Defendant and the Plaintiffs were in possession and
enjoyment of the suit properties. The revenue records for the suit properties
stood in the name of the first Defendant. While so, the first Defendant, on his
whims and fancies, for his selfish motive, had sold the property without any
necessity for the common benefit of the joint family. He failed to maintain the
family. He had indulged in immoral activities and for which, he had sold the
suit properties to the second and third Defendants. The Plaintiffs 1 and 2
objected the conduct of the first Defendant. He did not heed to the advice of
the Plaintiffs 1 and 2 and for his selfish motive and against the common
interest of the joint family consisting of wife and children, he had sold the suit
properties to the second and third Defendants without any necessity or
common benefit of the family of the Plaintiffs. He does not have any exclusive
or absolute right to sell the suit properties to second and third Defendants. As
per the rights of the minors in the Hindu Joint Family and rights of the co-
parceners in the Joint family, the sale by the first Defendant does not bind the
Plaintiffs. Therefore, the Plaintiffs had filed the suit for partition against the
Defendants 1 to 3, as the sale is not binding on the Plaintiffs. Since the sale by

the first Defendant is against the provisions of Hindu Law regarding Joint
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family property, the sale by the first Defendant to second and third Defendants

is void ab initio.

4. The second and third Defendants filed written statement in which
they had claimed that the second and third Defendants filed common
representation and disputed the contention of the Plaintiffs stating that the suit
properties were acquired by the first Defendant as his self-acquired properties
by sale deed dated 16.06.2004 and 18.06.2004 from and out of his own
income. From the date of purchase, the first Defendant was in possession and
enjoyment of the suit property without any let or hindrance. On 24.08.2009,
for the benefit of the joint family, the first Defendant had sold the properties to
the second and third Defendants. From the date of purchase by second and
third Defendants from 24.08.2009, the second and third Defendants are in
possession and enjoyment of the suit properties by paying the dues to various
Government Departments including Revenue Department. Therefore, the
Plaintiffs do not have any right to claim partition throughout the lifetime of the
first Defendant and the suit as framed is not maintainable. The suit is to be
dismissed by ordinary and compensatory benefits. The learned District Munsif,
Palacode had framed the following issues based on the plaint averments and

written statements:
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(i) Whether the suit properties are self acquired properties of the

first Defendant?.
(11) Whether the Plaintiffs are entitled to relief of partition as
claimed in suit?

(111) To any reliefs, the Plaintiffs are entitled?

5. During trial, the first Plaintiff Radhika examined herself as P.W-1
and filed documents Ex.A-1 to Ex.A-6. Ex.A-1 is the certified copy of the sale
deed dated 16.06.2004 in the name of the first Defendant. Ex.A-2 is the
certified copy of Rectification Deed, dated 17.12.2004. Ex.A-3 is the certified
copy of the sale deed dated 18.06.2004 in the name of the first Defendant.
Ex.A-4 is the Patta in the name of the first Defendant. Ex.A-5 is the tax
receipt for payment of tax for the suit properties. Ex.A-6 is the certified copy
of the consent deed executed dated 24.08.2009 regarding the reconveyance of
the property to the first Defendant by the purchasers. The third Defendant had
examined himself as D.W-1. One Purushothman was examined as D.W-2. On
the side of the Defendants, 4 documents were marked as Ex.B-1 to Ex.B-4.
Ex.B-1 is the certified copy of the sale deed dated 16.06.2004 (same as Ex.A-
1). Ex.B-2 is the certified copy of the Rectification Deed dated 17.12.2004
(same as that of Ex.A-2). Ex.B-3 is the sale deed dated 18.06.2004 in the

name of the first Defendant (same as Ex.A-3). Ex.B-4 is the certified copy of

httpsww.mhe.o LS. Ak deed dated 24.08.2009 executed by first Defendant in favour of second
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and third Defendants. After recording the evidence and on assessment of the
evidence, the learned District Munsif, Palacode by judgment dated 11.08.2015

dismissed the suit for partition.

6. Aggrieved by the same, the Plaintiffs had preferred Appeal in
A.S.No.32 of 2017 on the file of the learned Sub Judge, Palacode. After
hearing the arguments of the learned Counsel for the Appellants and the
Respondents and on reassessment of evidence before the trial Court, the
learned Sub Judge, Palacode by judgment dated 28.11.2017 dismissed the
Appeal in A.S.No.32 of 2017 and confirmed the judgment of the learned
District Munsif, Palacode in O.S.No.190 of 2009, dated 11.08.2015.
Aggrieved by the same, the first Plaintiff before the learned District Munsif,
Palacode in O.S.No.190 of 2009 and the first Appellant in A.S.No0.32 of 2017
had preferred this Second Appeal raising grounds that the trial Court as well as
the Appellate Court had not considered the documents marked on the side of
the Plaintiffs under Ex.A-1 to Ex.A-6 particularly the recitals in Ex.A-1 and
Ex.A-6 as well as the documents marked on the side of the Defendants as
Ex.B-1 to Ex.B-4. The learned trial Judge, the learned District Munsif,
Palacode failed to appreciate the documents particularly Ex.A-1, Ex.A-2 and

Ex.A-6 and had relied only on the cross-examination of first Plaintiff as P.W-
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The Second Appeal had been admitted and the following

Substantial question of law is framed for consideration:-

Whether the Courts below are right in not considering

Ex.A-1 in proper perspective, in that the said sale deed executed
by the father and brothers of the first Defendant in which the
recitals had been clearly made that the said property (Item Nos.
1,4,5 and 7) they are selling are the ancestral properties which
would unsuit second and third Defendants?

8.

In the light of the substantial question of law raised by this Court,

the learned Counsel for the Appellant Thiru.R.Selvakumar submitted his

arguments. The learned Counsel for the Appellant submitted that the Plaintiffs

had marked Ex.A-1 in which the sale deed is of the year 2004. He invited the

attention of this Court to Ex.A-1:

“15.06.200410 Cogufey smoufl wreu L, uTsCsTH I LL,

CUTRSSLL LY  I|EHEa, QLbaarrsnTg{afaﬂ LDSOITT, Qng‘;]_.ILII_.Ly_ SImig s
GlmEGL LEAUILET GUTTT Gl (5T) CalgWILET SRITSEHSES,

GLomLig
ST

groyfl  wre L, utsCsTH e Lw, Guomue ey,
g Guulteen dkrar Qermmms  (51) Caugsd
ugdlliuer.l, 1 muflksr  eoWETT &S Coup el  (67)

oL Goemorenr 2. Sleenr 3. 2 WUk emeTT  WSSET 1S, 4 gl 5

(@ﬁ,g; 4, 5 @SSO L mmmr'rfs@a'a@ E)I'I'ﬁ'Ly.u_I@JLEI FOUTL & 6060T

STSSTOID  SHOSWOTET 2 HUL) oomfe  Guulms@w — deorer

Qarermemg (1) GCougsd)  @uomym 3@6& 6, 6 &L Laifler

60)LD60T IT

G  Cangwiiugr. 7 (QBS 7 oOSSULL LT HEE

STTlg IIGGILD FQUTL ST STSSTOULD SHEOSWIOTET 6  HU(HLD)
oW RS quEs Csrhss UGmE Kk &858 Sl ussn
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areaf 2 puBeE — UsTmeleLmy  uTeL (e,
LOMMEUT & EHES Ngirreflsom)  uTSSWILL G fmST  QFTHS
somgkr  gmuaSS  @@Es  aumn  oeuksa.  QsTsms
BTEGT @arm amssT GOLL Y ielEssl QsvassTsa, Gaim
QeTgs AMEGASNSL, LETTST  UFTofll QeSS TSaD
Couemorly  SEBERGS  (5.29,100/- @MuSE  @eTusTUTL  EHITM
butwusew &8558 ETuwyw, @atn sardkrun  Qswg  an'e
&g  QsTams yrrmfn Qrrssumy QuDMS QEmeTL Lipwime @6
@B &hus  QeTHEIBEL TREELGSL  TRIGERmLL ek
UMl (ETH & (GL0 wir@m(m, LT (Lo FLOLOES(LPLO |G
NeTQSTLT &S 8oL g,

(oeuf] @ns &lrw QETsms SrmigGer STeum s
esTunsERsE UrsSluiuLh  §Tal  SSESTLMNL  S&SEK
oL @uelsg Qsreter Cosmrows. @Es &Shw Qergdkr g
amsn, serrm, GCsTrl  efsmmssT, GLaT UT&S 6T gialn
@eme. @B Qergg auflser, U LT SESH QULIGSES
wrpeQsTeTer  Colmmmegl, Ol FSTAIG AMOMISD E)HESTE
@oasmer FHTEsCH ameam OQerrs Oswal yarkkrn &rss
ST  SLELULLLGITET, 660  6TRIGST (L) e  &Lowogufley

TUSBEsTHSS LGmE Kh &$5ssETLL usdn il
Qergs efauri

grouf, sroufl @mer.2 urasCsT®H e L, QLbasrrmga?mﬂ &lrmo
gTGo O5.566/8 L0 M.0.12.5 £1.06 @ser 1.6.0.28 Qe o arer
alismu  Mow  @snE (ssGUSS  efkurn, gmor  (61)  eumer)
hsgne SWse, ase, dha Fhsgneg Gune, Gaupwius
fsslne Os0e @ wsdui Gupup efkusmu Bk LTeL
@sieu &6 OE599/9 @&k  &kwrm  gle Kol 2 GTLIL
61.0.09 Y4 Qeerl oemer Moo LgTew, @Sk @meGw &k
0 Gururg) ursgun, @gew, &Téa Gk584,/12 @&k  &bwrm
Ole Keon 26Ul 1,6.0.01 Qe 2 emer M @&k @HSESL
Seoorr 1w 8 1 umE UTSSWL @ENE SLE SLe. e
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QIMULISTE), &k GewrewtmT LTSS @i 16 Ob.564 /6
.02 m.0.02.0 15.0.06 @ser U.6.0.05 Qe o emer efusm Kool
@siew. 16 @K.566,/5 U 62m0.050 &0.25 @ger U.6.0.12
Gaarl o erer efbusmu Kk o4& Qurgsw L6017 Qe o erer
ol Kemsst Q6T sTeESMI  @nmUusTe  OEsEGUES  afkuri,
Sereriilersmer  (61)  ourefl  KeussnG SpsE, TmT  (67)  eumer)
fhsgng Cune, Qsne, @ufusiuwer () Gawed Fhssng
LSS @sar wssuiw GComuy efaismu  Kemiser c|_5|Trr6uu'1 GomLig
Kssng Srmiiinrg  STU LT Caraly oI aITISTE

uTsSupn,  Gon  FsSNGL  SawTetT  UTWSSIsEsTeT EmL

LTSS, @OMGEEEE LTYors CUTemE aIfROL, STOEmL

UTSSWmSEED @7 meoubwer.  UTSSWETHERL  GTer  Gmue

ws QsTOssE SREEHSE 6556 STuwn, a6y ssurskripn

Qewgmiug. @By CsTss LuITeT orafl  LEHETILS SIS L,

LT&CHTH  LietlLs)IS L &Lﬁwﬁ,g;ﬁu_u_'Lg,rr@Lb”

0. Therefore, it is the contention of the learned Counsel for the
Appellant in the Second Appeal that in the recitals it is stated that the father of
the purchaser, the first Defendant, the father of the first Defendant and the
brothers of the first Defendant had sold the properties to the first Defendant
which is the ancestral property of the paternal grand father and paternal uncles
of the Plaintiff. In the recitals, it is mentioned that the properties were enjoyed
in common by the sellers and the buyer/first Defendant. For meeting out the
urgent family expenses of the joint family, the paternal grand father and
paternal uncles of the first Plaintiff had sold the property to the first

Defendant. It formed part of the ancestral joint family properties which were

htps:imww.mhe.ipviifiened earlier therefore the nature of the property acquired by the first
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Defendant is from the co-sharers of the first Defendant. The properties were
ancestral joint family properties in S.N0s.564/6, 564/7, 564/9, 566/5, 566/8A,
566/9B and 566/9 (new Sub Division S.No0.566/9A). Ex.A-6 is the Consent
Deed executed between first Defendant and second and third Defendants. As
per the recitals in the Consent Deed, the second and third Defendants in
0.S.N0.190 of 2009 had purchased the property for Rs.6,00,000/- in
S.Nos.564/6, 564/7, 564/9, 566/5, 566/8A, 566/9B and 566/9 (new Sub
Division S.N0.566/9A) from the first Defendant, Kutty @ Vedhiyappan,
S/o.Pachaiyappan in which it is stated that for Rs.6,00,000/-, the first
Defendant had to pay 1% as interest for two years and after two years, if he
does not pay Rs.6,00,000/- along with interest, the possession of the property
shall be handed over to the second and third Defendants. Till such time, the

possession of the property is with first Defendant.

10. It is the further contention of the learned Counsel for the
Appellant in the Second Appeal that on careful reading of the recitals in Ex.A-
6, it is nothing but a mortgage deed even though styled as “Consent Deed”.
The purchasers had consented to retain the possession with the seller, if the
seller does not repay Rs.6,00,000/- along with interest within two years, the

second and third Defendants have absolute right over the property. Possession
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has to be handed over by the first Defendant to the purchasers, second and
third Defendants. The learned trial Judge failed to consider the recitals in

Ex.A-1 and Ex.A-6.

11.  The learned trial Judge had on consideration of the oral evidence
of P.W-1 failed to appreciate the documents marked by the Plaintiff, P.W-1
and thereby misdirected himself and dismissed the suit as the Plaintiff had not
proved the claim of ancestral nature of property. If the learned Judge had
carefully read the recitals in Ex.A-1, the learned Judge would have come to a
conclusion that the co-sharers of the first Defendant, that is the father, brothers
and also the uncles of the first Defendant had sold the ancestral joint family
property to the first Defendant. Therefore, the nature of the property in the
possession of first Defendant was nothing but ancestral property. Therefore,
the judgment of dismissal recorded by the learned District Munsif, Palacode

in O.S. No.190 of 2009 is against the weight of evidence.

12.  In civil cases, the appreciation of evidence involves appreciation
of documentary evidence also. The Plaintiff had marked Ex.A-1 which shows
the nature of the property as ancestral property of the father's father and his

siblings of the Plaintiffs which was sold to first Defendant by the father's
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father along with the brothers of first Defendant. In the recitals in Ex.A-1, it is
clearly stated that the other sharers are selling it to the sharer within the family
to protect the nature of the property as joint family property. The learned Judge
had failed to consider those recitals and had ignored the documentary evidence
and had merely appreciated the oral evidence and arrived at a conclusion that
the Plaintiffs failed to prove the nature of the property. Therefore, the
judgment of the learned District Munsif in O.S.No.190 of 2009, dated
11.08.2015 ought to have been set aside by the Appellate Judge. The learned
Counsel for the Appellant before the Appellate Court, the learned Sub Judge,
Palacode had raised memorandum of appeal regarding the same. The learned
Appellate Judge, the learned Sub Judge, Palacode in appeal in A.S.No.32 of
2017, dated 28.11.2017 failed to appreciate the grounds of appeal and failed to
appreciate the documentary evidence and had accepted the finding of the trial
Judge thereby confirming the judgment of trial Judge and dismissed the

Appeal.

13.  The learned Counsel for the Appellant invited the attention of this

Court to the discussion by the learned District Munsif in his judgment:

2, 3 rgurglser  gramr  Qerggsss 1o Lirerslss
geflu L yople urgdluiulL  QeTggIseeT daTmi  QSETTe
MGG Cersgssma  olnugnE o fouullkssing) e mi,
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o oelumLuk 2, 3 Urdardsersg 1 Wrskurgl  srw
Qeuigl Qer@esS\msSnTT  aarmin, ST ojelumLul &
Qupm 24.08.2009 1 CssueSimEs 2, 3 Uskurslser  Hmer
o|miLeils s UHEmTT 6T 60T MILD, 1o i &l 85156158 S
Qerggissmarg ameri-llerl, eamsr2-iler2,  amer.3-ler.3
oW g aemrmsafer  gplumLuk 1 rdrdlsE  sefliulL
eopuk ursdluiulL Qerggissst sar QefallggmasnTT. aurd)
grif  sram  Qersgissammerg 1 UrSerseE s
GLuussk  Ugmmmells  amuGomfl ure  (peviomu] LIT&ELILL L
QeTgaIBST  (PoLrs oG  HLTETSMSSESTET(H  aurmeiy
Gersgsse oar Qofhisgmasdomm. geame 1 Urdursdss
QLbI'i’GﬁB&L[]I‘I'u:I ooy AgrTreflsomu aumiQurfl  ure  {pevwomu
uTsSLLL L Qerggisssm  aatar? ks QETSHSISSHT TS
o gToTgl. oi@er TG eTewT LM  GET  efevgTemoTio  6TeoTewr ?
THS SUTLSSk oLBgeTaTg? Sk Falaama| AIHLTEID MbSS)
GuimesTm 6T Ih& kLo 60T BT &S 608 ETHL ouT &6 SrLiLfle
QefalssiuLafsme. 1o Uirgleur ) 5&6}‘]’5 Q&g 518 Sefleor
AHLTETSMSS QETETOSTET  STam  QsTsgIBsmT  aknnss
ummEkTTT  sTeTUmG  aurgeer  grer  Bnies CousmwG  gyeTTe
@aassk  argsar  Sruf 5&9‘}6’) QeTsgIBSHeT  Tmal  TeTEm
ardlsam  OQafaflssalma ST TalIETR] AIHLTEID MhHSS
garmn  argser ST GsfallssUu_afma. G sl
grif 10 emgkow sefif Cam wr@mo sTLEWTS  eflEmTemever
Qeuiu_efveme.  ardear sram  Q&Tsgissam Ql_bfrsﬁaa Q& &t
o ks EHUIETTSDSS CommT(  aITmE QTS SIS
TaTugl  GUSs s griufe  Emissiuaiksme  Gogi
sur.gm.1-lem.1, oum.gm.2-lem.2, sur.gm.3-lem.3 Guomuitg
SRS UTe@LeLTg 1o Urghurgl Gersgissmer  Ger
QU  seElsg  &mwun  Quprlmiug  Gured 2 emerg  Guogyio
flem.4, 24.8.20090 Gzl 2, 3 Urgkurglser Quuifk o erer
Sy gaergms umesew Curg g 1 rdaurs) sareE
Srw  ogo oy Hossw  usghyn  UTSFWILLE s
geafouwurear  sandssknrg  amn  QsTsgIBSMmT GG
Qevaiinsrs Goey efimusmer QEUSSTS 6TWSILL HETETS. o6

https:/fwww.mhc.tn.gov.injugdie Lo ey gramr  Qerggissst 1o Ursurgufer  gesfliul L
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Qerggissem darln sme Cawmrgwerars. GCusain areksst srLiik
QLbr'rsﬁaa Qergskr saumuTarsSlEEg 1 o) Cerssgissmer
afbmesE ammekrmT  gatug  KssIULafueme  aTCal  STeur
Q&g G S 1o N EVTEN TG MEE TITNE ool L
QETSGISGSOT  STETLSTER  Qjeur QeTggIssmeT  Couml  WTHSE
CousmorGuomeorayin  efimusmer  Qeww 2 MeowuBeEng.  oiSe
ogtuemLuf T Liraleurs) gram  QerggissmeT 2, 3 W
i &leur 8515615, 8 (S fer.g.4  24.082009n GCagufiL  &inw
spumrsSaruy  efipumar  Qewusg Qe aECn  HBS
Cousmoripwisrergl.  ereorGeu  Gomuy  Qersgisser 1 rdarsss
urgluiu’ L geflu L Qerggissst ererm Gumupe  sregellorm 1
SroreassLILG s g GLogyiLn SIT6UT Q&S G185 86m 1o
o gs s, UTSSWIIL L geofiuL L Q&T S G1586T 6T6OT ML
oRITm SaTeEE uTsSuiul L Qsrsgissmer 1o rsaurs) 2, 3
iy &Sleum 85165615, 8 (S Nlem.g.4 SpeuaTsSaruy  efinUener
Qewigiil L gk aurgser gramel  gram Q&S gIGsmeT
Qurmsg Cesmflu 50 4 URISTETE ATSGERGE SDLE6S6E S0
oot Gumulp 6Tgefleorm 2 g_ﬁr?mrrsrrﬂa%aaﬁu@d]mgj.”

14. In the Appeal also, the learned Sub Judge, as Appellate Judge, had

failed to re-appreciate the evidence, which is found in paragraphs 8, 9 and 10

of his judgment as follows:

“8. (errf)(g)smmuﬁl_'l_rrmr.rassﬁ/mr@hefr grufk 1o eure) eur.sm.1
o6 eflerfessiu urergd s 5 eusmrufeorer
sTaTmTamTEIST  GUUWIR  QeuiuiulL g our.gm.gy.l Loy
uT.gm.g.3 SruusSTSskr  sTaTfl L HESmeuILLD 6UT.&T. 9.2
Neouss\nss usSTeSar sraTdl L Bemown  UfEEmauik
gram  Oersgissmer 1o el  15.06.2004 1 Casuiayio
18.06.200410 Gy ourer.opl  SoruiusSIssn  FouL
Weoygsow  Qurmgg 17.02.20040 goull oy Snsse  USSTL
lpoon  &lywn  Quuerermm  sTeTUG QB luRImHE NS, our.gm. g, 1
e 3 asmruirer usSTmGSkT U ST QETSGIGST 1o

htps:/www.mhe.in.gov.injutBr&lleurel)  Quwifle  &lfwn  QuUPUULL & sTeTums  QUTMISS 2 LW
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STUTTTSHERSG  THSaGL0msT QLb&@_lLI.J @evsmev. Qur.gm. g, 1
GnsE ool “Sramr QETSSISST TETMIMLL  SSLILSTTT
abmsE armel  QeTsgisssT  fermme SRR STeur
Gerggisse amem  sTHSTlMT  QETSHSST  YGW.  STEuT
QeTE GBS  aEEST  STHSTING UTSSWILLL G  TeTUSnST6T
SRS FElaTnssk  sTeEsn  GewgerCerer,  mTeo
Q&TeRIg SOUm  ETETMID  STeuT QETSGIGSEMET  6TETT TYEPL LI
SSULGTTT  SWOTES kPSS 6UTHISKTTT armre SN, AINGSE
Qersgissma Sl Coum QETHgISSM  AESHT  GLLUSSISHE
UTSEWLLLL g sreormmed  Cauml  QeTsgisser  @eeme’  6TeTmi
STL &l el gleTaTT. 6T6oT 6L ourr.&m.lgor GNISS
alsmreerufefmrg 1o Ursurs)  Quufe  ameTleT  GmISE
aflerremsmrufellmEg 1o Ursers) GLLUSSNG Com QTS sisseT
Qo eerm  Qeeflurs  KipusTorédng.  amem.op.d4  gmeur
QeTggIssERsE W rgkrs) Quuifk o erer  Seoflefl UL LTaD
uT.em.o5 ST QeTsgss 1o reloursl)l  Qeaigsiu  Sramel
rIEFgJLfJ g,rra'aaaeﬁ Q&u]mﬁuﬁ@sfrmgj. our.gm.g,4, 5 g&msmrb]aaer'r

YSSNG Ukenm gOULL oy oueTRIST TaTug GSfuamEng.

9. 1 Urargss Ql_br.rsﬂas UTSELTET QTS SIS ST
amIGuT UTeSEk  SkLgSs SPINPR  AIBS  EIHLTETSMSS
@&ewer () STeurT Q&S G1586T EY) T QuUDLILILL g 6T 60T
TS LU QeTeTg). Sy 60TTe) QLberH“aa QersgiBsmT  QUTMISS)
ardleser  STUf  TES QG AETYL  STESN  QEug
KL s alksmen. our.&m.1 (PGS0 aflsmensooruflain QLbr'rsﬁaa
Gerggissmar QUINSE ardesm ST 55 Q@ AT
gresn  Qswg  mnisselkme. amerl wso  eflsmraesmruiio
wisls Gerggissmer Qurmgs T  eremGaurm  aflvgmerGuom
ons QsTeg ThHS SNTLSS o 6Tt GTETUMS  QUTMISSID
sTLén  geflssafme. Cugn  amiGomfl urssskh  &kvLss
QeTggIsEa LS  aasama  BGSWTS  aHLIETD  GESS
LWL angeer  srudk  S@&F  eemTmISST  (peuLd
Brissaikme. argssr wogw 1 durg) GOuussk LyTals
QeTg g6  EmeEGOuUTaETTL  geummn  gar  apssh  Csrsg)
ursfifefmer  Camraleme  TEIUSNGL  ThHS @  STTETLHLD
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e S YNEEA Y GSBLILN_LILafsvemsv. oum.&m.1
GnsEasmamamuie  sramr  Qerggissafkr oL S Sk HHS
Srwn Qupp CQeTggiIsss aaums ardlss SE5S amUGom)
ST LmmID Sy euemTmIGHT (ped  B{HAGS Gousmrlo.  oyeTme
ardlsem ik Gupuy smsgemar QUTNISS SGBS MG
sr dWCur gy srldwGur  earaflluefomn. @& GHsal
@rEoermn  wrerylle Osarsmer o wrEgioerm  SpHeoTL (e
STLsmeT SHSS QammrLgl. gmaser 2015 (3) CTC 129

Renuga and another
Vs

K.G.Chandran and another

Hindu Law — Joint Family — Joint Family Property — Existence of
Joint Family nucleud — Burden of proof — Presumption as to
Essential conditions: (a) There should be Joint Family nucleus
(b) Joint Family nucleus has surplus income, from and out of
which property could have been purchased — Burden lies upon
person, who asserts that property was purchased out of Joint
Family purchased from Joint Family income — Concurrent
findings of Court Below is affirmed — Second Appeal dismissed
2014 (1) TNLJ 387 (Civil)

1. Nagarathinam 2. Adhiyaman 3. Senthamil Selvi 4. N.Pari
Vs
Rajagopal

Hindu Law — Partition — In the absence of any reliable
documents to prove that the family had sufficient nucleus from
joint family properties to purchase properties-the properties
cannot be constructed to be joint family property — property
assigned by the government in favour of one of the family
members, it cannot be constructed as joint family property, in
absence of proof that only on the basis of possession of joint
family members, the property assigned in his name.
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QUTHSSLTS 2 aTeTg eTery @EESnarmn el GQFwENS.

10. Srglarglser  grofe fler.oyl yesn 3 o6 et sl
oUT.gm. 9.1 @,ug,sf) 3 c%sua‘mrrm]&,mfka'r EI‘I‘GO'}[]S\;I_ Lr,aasf)&,smm(ﬁu_l g,rra'aa,sf)
Gewg @GOG Oewuwiu @ererg. Uler.opd oys  24.08.2009
Cos L &fw  ussrsglr stETPl L e UREGmsuik
gramr  Qerggissak 1 Urgkursl 2, 3 iy &l 8156155 S
ST S) ST (peld ST SefkoLwrsT SAUTSETSS @5
ks QsTEms sar  GOuu  QewassTs S QSTELULSTS
SN () EY T Q&T{H\s sleTaTmT 6TEOTLIS Cgaflurs
sraT UGG  Cuaupemmuil LTearTser /surrélaasﬁ ST  STEHSHN
Qews Cuoymmiiwe 1o Jrgursl 2, 3 L7 &eur eserfl_Lo
3.6.00.000 sLemms QUNMSOETENH STT  QETSSISSH S
QeTESSULLL ST ISNG LTS QETNISE @6.1.00 aisn el
Qemssl 6 LIGHGERSGM LYETLUD CQFUGEsTsTeT ColmTipWg)
Ty SULS USSTL TWsSLULQeTergl Ty GBI LU GeTerg.
Nerl g6 eflemfssiu’L 3w drgkhrgl gar sT flugw  wm
oo Qewg  GQer@uusrs eWsLULL  &uws  USSITESST
Qarreen  EEedktT @  U®SLUL ek gmeyw 1, 2
rglonmgeeEnn 0w USETSSW mEQUUSSL LTS & Uler.lear
Gnse ofemrommular  Curg  arer.gy6  os  Klemler
wsCuwss LW @GR  QewwliulL g 6UT.&1T. 9.6
wHOLYSMHSS OQarmiL  yoersder  oER  EEESoarnssk
DSOS BTEHESN OFwg GPWIG Qeuwiuafkee. aurdsetfler
a5 & emTUgILD 10 L9y & g eor 6T 6ULS ST Ul
ouT.&T. 2660 310 rdarguisr  @sCLWSs 2 6TeT LG
LUSSTEMs QUTMISS Tanmsion GO afkmes. G Cuomuig
S OGTT H6DS Qurmgs T Urdars  FLL  BLalSms
CumOsTaorLTrT  arume  QUTMISSID Gmsﬁ@mmuﬂ'l_'l_rrmr'raasfr/
argleer Tl Smm TOmIS OSTETMSS G I  6TeT M)
GrEgoains Wea@suisng,.

15. In the light of the above, the learned Counsel for the Appellant in

this Second Appeal sought to set aside the judgment of dismissal recorded by
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the learned District Munsif, Palacode in O.S.No.190 of 2009, dated
11.08.2015 and confirmed by learned Appellate Judge, the learned Sub Judge
in A.S.No.32 of 2017, dated 28.11.2017 and to grant preliminary decree of 1/5

share in the suit properties for Plaintiffs 1 to 4.

16. The learned Counsel for the Appellant in this Second Appeal
would further submit that in case the sale deed is held to be valid, still it 1s not
valid regarding 4/5 share of the Plaintiffs. The sale held by the first Defendant
in favour of second and third Defendants is not binding on 4/5 share of the
Plaintiffs. Therefore, preliminary decree of the partition has to be granted in
favour of the Plaintiffs in O.S.No0.190 of 2009 and the Second Appeal has to

be allowed.

17. The learned Counsel for the second and third Respondents
Ms.V.Srimathi submitted that the suit had been instituted after 5 months of the
date of execution of sale deed by first Defendant in favour of second and third
Defendants. The first Defendant had filed written statement stating that he is
adopting the contents of the plaint, therefore, it is collusive suit between first

Defendant and the Plaintiffs.
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18.  The learned Counsel for the second and third Respondents relied
on the very same documents and the very same observation by the learned trial
Judge and the learned Appellate Judge. The reliance placed by the learned
Counsel for the Appellant in the portion of the judgment regarding discussion
of the oral and documentary evidence by the learned trial Judge above in

Paragraphs 13 and 14 by the learned Appellate Judge in Tamil.

19.  Further, the learned Counsel for the second and third Respondents
would submit that in the course of evidence, the Plaintiffs claim that the
whereabouts of their father/first Defendant is not known. It is to be noted that
the written statement of the second and third Defendant was filed on
25.06.2010 and first Defendant was filed on 16.09.2013, the plaint was
presented on 21.12.2009 and the learned Counsel appearing for the Plaintiffs
was the learned Counsel for the first Defendant. Under those circumstances it
is nothing but a frivolous litigation. The first Defendant, father of the
Plaintiffs 1 to 4 had not entered the witness box. He is the competent witness
to speak about the nature of the property and the nature of transaction between
him and the second and third Defendants. He had avoided witness box and
therefore, the Court had to draw adverse inference against the first Defendant.

The burden is on the Plaintiffs regarding Plaintiffs contention and they had not

https://lwww.mhc.tn.gov.in/judis

Page 19 of 30



https://www.mhc.tn.gov.in/jun%s1 :

S.A.No.654 of 2018

discharged the burden cast upon them. After the second and third Defendants
had filed written statement, the Plaintiffs had not denied the contentions or

disputed the contentions raised in the written statements filed by second and

third Defendants.

20. Therefore, the learned Counsel for the second and third
Respondents submitted that the judgment of dismissal recorded by the learned
District Munsif, Palacode is a well reasoned judgment which was upheld on
reassessment by the learned Sub Judge, Palacode, as Appellate Judge,
confirming the judgment of the learned District Munsif, Palacode on proper
appreciation of evidence. Therefore, when the two Courts, trial Court as well
as the first Appellate Court had arrived at just conclusion on proper
appreciation of evidence and on re-appreciation of evidence, the Second

Appeal has no merits and it has to be dismissed.

Point for determination:

Whether the Courts below are right in not considering
Ex.A-1 in proper perspective, in that the said sale deed executed
by the father and brothers of the first Defendant in which the
recitals had been clearly made that the said property (Item Nos.
1,4,5 and 7) they are selling are the ancestral properties, which
would unsuit Defendants 2 and 3?

Heard the learned Counsel for the Appellant and the learned
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Counsel for the second and third Respondents. Perused the judgment of the
learned District Munsif, Palacode, in O.S.No0.190 of 2009, dated 11.08.2015,
the judgment of the learned Sub Judge, Palacode in A.S.No.32 of 2017, dated

28.11.2017 and the records in O.S.No0.190 of 2009.

22.  On consideration of the rival submissions, the Judgment of the
learned District Munsif, Palacode in O.S.No.190 of 2009, dated 11.08.2015
dismissing the suit of the Plaintiffs for partition and the judgment of the
Appellate Court/learned Sub Judge, Palacode, in A.S.No.32 of 2017, dated
28.11.2017 dismissing the Appeal by the Plaintiffs and confirming the
Judgment of the learned District Munsif, Palacode, are found to be perverse.
Considering the fact that in Civil Cases, oral evidence alone cannot be the
deciding factor. The evidence of the parties had to be assessed along with
recitals in the documents relied by the witnesses. The evidence in the

documents prevail over the oral evidence of the witnesses.

23.  The learned District Munsif, Palacode, in the discussion regarding
evidence had stated that the Plaintiffs had failed to prove the ancestral nucleus.
The burden 1s on the Plaintiffs when they had approached the Court seeking

partition of the ancestral properties and seeking injunction that the Defendants
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1 to 3 shall not create encumbrance in the properties. Ex.A-1, Ex.A-2 and
Ex.A-3 are the deeds in favour of the first Defendant executed by the paternal
uncles and paternal grandfather of the Plaintiffs. Ex.A-6 is the consent deed
executed by first Defendant in favour of second and third Defendants which is
styled as “Consent Deed”. The recitals in which claims that first Defendant
had purchased the properties. Therefore, it 1s his self-acquired properties and
he had availed Rs.6,00,000/- as loan from the second and third Defendants for
which he undertakes to repay the same within two years by paying interest at
the rate of 1%. If he failed to pay interest consecutively for six months, he
forfeitures his right in enjoying the property. The wordings in Ex.A-6 can be

interpreted both as a sale deed and as mortgage deed (condition sale).

24.  The contention of the Plaintiffs in the plaint is against Ex.A-6 that
the father of the Plaintiffs, first Defendant, encumbered the properties to
second and third Defendants as though it was his self-acquired properties.
Whereas it was the ancestral properties. Ex.A-1 and Ex.A-3 are the sale deeds
in favour of the first Defendant by his father and his own brothers for their
share in which it is clearly stated that the properties were ancestral properties
by nature and they are selling the properties which they succeeded in the

partition. The learned District Munsif, Palacode failed to appreciate the
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purpose of marking the document under Ex.A-1 to Ex.A-6 by the Plaintiffs.
Ex.A-1 and Ex.A-3 are sale deeds. Ex.A-2 is a rectification deed for Ex.A-1.
Ex.A-4 and Ex.A-5 are the patta and kist receipt for the suit properties. Ex.A-
6 1s the document which is objected by the Plaintiffs as the first Defendant had
suppressed the fact that the properties were originally ancestral properties.
Even if the sale is held valid, it will not bind the share of the Plaintiffs' 4/5
share and it can only bind the share of first Defendant. The purchaser of the
property shall be vigilant and cautious while purchasing the properties
whether the property involves stakes for the minors. The deed under Ex.A-6
does not mention any stakes involved by the minors. The parent deed of the
same is Ex.A-1 to Ex.A-3 which clearly mention that it is ancestral properties.
After the partition, the co-sharers had sold their share to the first Defendant
i.e., the paternal grandfather and paternal uncles of Plaintiffs had sold their
shares in favour of the first Defendant/father of the Plaintiffs. Based on such
sale, the first Defendant suppressing the fact that it is ancestral property, had
sold it to second and third Defendants. In the evidence, second and third
Defendants claim that the properties are in possession of the joint family
consisting of Plaintiff and first Defendant. Those facts were not considered by
the learned District Munsif and had dismissed the suit based on the oral

evidence of the Plaintiffs alone and not based on recitals in Ex.A-1 to Ex.A-3.
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Therefore, the judgment of the learned District Munsif, Palacode is perverse.
Aggrieved by the same, the Plaintiffs had preferred Appeal in A.S.No.32 of
2017 raising the grounds that the learned District Munsif failed to appreciate
the fact that the ancestral property was sold by the first Defendant in favour of
second and third Defendants, the learned Sub Judge at Palacode had upheld
the judgment of the learned District Munsif and rejected the grounds of appeal
raised by the Plaintiffs as Appellants. Aggrieved by the same, the first
Plaintiff before the learned District Munsif, Palacode and the first Appellant
before the learned Sub Judge, Palacode, had preferred this Second Appeal
seeking partition of 4/5"™ shares of the Plaintiffs in the suit properties. In the
light of the recitals in Ex.A-1 and Ex.A-3 there was presumption that the
properties were joint family properties. The sale deed executed by first
Defendant in favour of the second and third Defendants are in violation of the
principles of joint family property/ancestral properties. The sale in favour of
the first Defendant under Ex.A-1 and Ex.A-3 show that the co-sharers want to
sell the properties only among themselves. The nature of the properties is
joint family ancestral properties. Considering those facts, the learned District
Munsif, Palacode as well as the learned Sub Judge, Palacode failed to consider
the recitals in Ex.A-1, Ex.A-2, Ex.A-3 and Ex.A-6. Even if the sale is held

valid, the sale binds only the first Defendant who had 1/5 share only. The sale
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by first Defendant in favour of second and third Defendants and the second
and third Defendants as purchasers should have been careful and cautious
under the principle “buyer be aware”. The contention of the learned Counsel
for the second and third Respondents that the suit itself is a collusive suit
between the first Defendant and the Plaintiffs, the Plaintiffs in their cross-
examination stated that they were not aware of the whereabouts of the father
of the Plaintiffs and the written statement filed by first Defendant admits the
contention raised by the Plaintiffs in the plaint cannot be accepted in toto. The
Plaintiffs as sharers are entitled to share in the joint family ancestral
properties. Ignoring their claim, the first Defendant had sold the properties to
second and third Defendants. The suit cannot be dismissed as collusive since
the stakes of the minors were involved. Therefore, the judgment of the learned
District Munsif, Palacode, dismissing the suit in O.S.No0.190 of 2009, dated
11.08.2015 is found perverse as the learned District Munsif, failed to
appreciate the evidence properly by merely assessing the oral evidence of the
Plaintiffs. It is to be noted that the Plaintiffs in the cross-examination denied
the suggestion of the Defendants that the Plaintiffs had not filed any document
as proof of the claim that the properties were ancestral in nature. Ex.A-1 and
Ex.A-3 will be sufficient to prove that the properties are ancestral in nature

and joint family properties.
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25. The learned Sub Judge had on re-appreciation of the evidence
also failed to appreciate the recitals in the documents. Therefore, the
Judgment of the learned Sub Judge, Palacode confirming the Judgment of the
learned District Munsif dismissing the suit by Plaintiffs seeking Partition is
also perverse as he failed to appreciate independently the documents marked

in the trial on behalf of the Plaintiffs.

26. The documents marked as Ex.A-1 to Ex.A-4 which were the same
as marked by the Defendants i.e., Ex.B-1 to Ex.B-3, Ex.B-4 is different
document. Ex.B-1 and Ex.B-2 are certified copies of the sale deed in the name
of first Defendant. Ex.A-1 and Ex.A-2 are also certified copies of the very
same sale deed. The purchaser who purchase the property shall be aware of
the risk involved by the principle “buyer be aware”. He cannot mechanically
purchase the property when the minors' share are sold. Therefore, when the
minors object to the guardian for selling their share, the Court in equity shall

act in the interest of the minors.

27. The interpretation of consent deed is found to be practically

mortgage deed between Defendants 1 to 3. Therefore, even though the
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property was stated to be sold by first Defendant, it is not a sale. As such, it is
mortgage, in the light of the consent deed under Ex.A-6. Therefore, it is to be
treated as mortgage only. The first Defendant cannot ignore the right of the
Plaintiffs 1 to 4 and create encumbrance in the properties by executing Ex.A-6

in favour of the second and third Defendants.

28. The Courts below are not right in considering Ex.A-1 and Ex.A-3
in its proper perspective. In the sale deed executed by the father and brothers
of the first Defendant in which the recitals had been clearly made that the said
properties (Item Nos. 1,4,5 and 7) they are selling are their ancestral properties

which would unsuit the case of the second and third Defendants.

29. In the light of the above discussion, the substantial question of
law raised by the Appellant in the Second Appeal is answered in favour of the
Plaintiffs. The sale deed executed by the father and brothers of the first
Defendant in which the recitals had been clearly made that the said property
(Item Nos. 1,4,5 and 7) they are selling are their ancestral properties will not
bind the minors, the Plaintiffs in the suit in O.S.No. 190 of 2009. Therefore,
the suit for partition filed by the Plaintiffs for their 4/5 share ought to have

been decreed.
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In the result, this Second Appeal is allowed. The Judgment and
decree passed by the learned Subordinate Judge, Palacode in A.S.No.32 of
2017 dated 28.11.2017 confirming the judgment and decree passed by the
learned District Munsif, Palacode in O.S.No.190 of 2009 dated 11.08.2015 are
set aside. The suit for partition filed by the Plaintiffs in O.S.No.190 of 2009 is
decreed. Preliminary decree for partition is granted in favour of the Plaintiffs
in O.S. No.190 of 2009 before the learned District Munsif, Palacode. The
Plaintiffs shall proceed further with final decree application before the learned

District Munsif, Palacode. No costs.

29.05.2024
shl/dh/srm
Internet : Yes/No
Index : Yes/No

Speaking/Non-Speaking Order
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To
1. The Subordinate Judge,
Palacode.

2. The District Munsif,
Palacode.

3. The Section Officer,
Vernacular Records Section,
Madras High Court,
Chennai — 600 104.
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SATHI KUMAR SUKUMARA KURUP, J.

shl/dh/srm

Pre-Delivery Judgment in
S.A.No.654 of 2018

29.05.2024
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