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Prayer : Civil Miscellaneous Appeal filed under Section 299 of Indian Succession

Act, 1925 against the order and decreetal order dated 26.07.2019 passed by the

Additional District (Fast Track Court), Mettur in Probate O.P.No0.196 of 2008.
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For Appellant : Mr.S.Rajendrakumar

For Respondents : Mr.A.K.Kumarasamy
Senior Counsel for
Ms.J.Prithivi for R1 to R3

R4 to R12 : No appearance

ORDER
The unsuccessful petitioner in probate proceedings is the appellant herein.
2. For the sake of convenience, the parties are referred to as per their ranking in

the Probate OP.

3. The petitioner filed Probate O.P No0.196 of 2008 before the Principal District
Court, Salem and subsequently made over to I Additional District Judge, (Fast Track

Court), Mettur on administrative grounds.

4. The subject matter of the Will is alleged to have been executed by
Kandasamy Gounder and appellant herein is the grand son through daughter. The
contesting respondent is the son of Kandasamy Gounder and the second respondent is

the son of the first respondent/grandson of the said Kandasamy Gounder through son.
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5. The brief facts that are necessary for determination of the appeal are as
under -

5() As per the petition, the schedule of property absolutely belongs to
Kandasamy Gounder s/o Chinappa gounder who is the maternal grandfather of the
petitioner and the said Kandasamy Gounder acquired the property by virtue of a
Registered Partition Deed bearing No.5790 of 1973 that are described as 'A' schedule
property in the said partition deed. It is alleged that on 13.08.2003, the said
Kandasamy Gounder had executed a Will in favour of the Probate Petitioner in
respect of the property which was attested by a notary public and executed in the
presence of two witnesses namely Kandasamy and Ranganathan. Supporting
affidavits were also filed. The said Kandasamy Gounder died on 07.10.2003 at
Karuppa Reddiyur Kattu Valavu and the death certificate was also filed. During
pendency of Probate Proceedings, some of the respondents have also died and hence
their legalheirs were brought on record and some of the persons who agitated in the
property were also added as parties. The main contestants are the respondents 1 & 2

before the Trial Court.
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5(ii) It s the specific case of respondent herein that 'A' schedule property in the
partition deed registered as Regn.No.5790 of 1973 and allotted to Kandasamy
Gounder i1s admitted but it i1s denied that the Will was executed by Kandasamy
Gounder in favour of the first respondent herein. Kandasamy Gounder is the father
of the first respondent and grand father of the second respondent. Kandasamy
Gounder had four brothers namely Rathinam, Subramaniam, Kuppusamy, Rasapan
and two daughters namely Periya Pappa and Chinna Papa. The first respondent's
father divided his property into six equal shares and allotted four shares to his sons
and retained one such share for himself and the remaining one share was allotted to
his wife Periyammal. Kandasamy Gounder divided his share into four equal shares
and allotted to his sons in the year 2002 itself and therefore, pursuant to the oral
allotment, they are in possession and enjoyment of the property and hence the alleged

Will is ranked forgery. Kandasamy Gounder died on 07.10.2003 is admitted.

5(iii) It is the specific case of the first respondent that Kandasamy Gounder
was bedridden from 2002 to till his death. He was unable to move anywhere and he

was unconscious till his death and hence the alleged Will is forged and fraudulent
https://lwww.mhc.tn.gov.in/judis



CMA No.18 of 2020 & CMP No.182 o1 zuzu

one. The father of the Probate Petitioner was a Village Administrative Officer
(VAO). Hence, in connivance with some unscrupulous persons, he has created the
Will. The alleged Will was executed in a suspicious circumstances and the same was
not registered. It was created by the Probate Petitioner for getting unlawful gain with
the help of his close relative. Kandasamy Gounder usually puts his signature and his
alleged thumb impression has created a suspicious circumstance. The other
legalheirs of the Kandasamy Gounder were not impleaded as parties in the petition.

The other respondents also have taken a similar stand.

6. During the trial, the petitioner examined himself as PW1, one of the attestor
of the alleged Will (Ex.P11) was examined as PW2. Ex.P1 is the death certificate of
Kandasamy Gounder. Ex.P11 is the original Will (viz subject matter). Other
documents marked as Exs.P2 to P10 are the communications and the supporting
affidavits. On behalf of the respondents. RW1 to RW3 were examined and Exs.R1 to

R15 were marked.

https://lwww.mhc.tn.gov.in/judis



CMA No.18 of 2020 & CMP No.182 o1 zuzu

7. After hearing both oral and documentary evidence, the learned Additional
District Judge, Mettur has accepted the evidence of PW2 and also calculated the
period of limitation from the date of death of Kandasamy Gounder namely
07.10.2003 and has held that since the petition has been Ofiled on 21.08.2008, after
three years of coming to know of the Will is available. The Court has dismissed the

Probate Original Petition (POP) as time barred. Hence, the present appeal.

8. Heard the learned counsel appearing for the appellant and the learned
Senior Counsel appearing for the respondents 1 to 3.

Legal position :-

9(i)(a) A Will is a commitment, desire, inclination and intention to bequeath

and dispose of properties in the future, in favour of the beneficiary. When the will is

made, the law requires that there should be sound disposing mind, both at the time

when the instructions for preparation of the will is given and when the will is

executed, but it would appear that if the will is shown to have been drawn in

accordance with the instructions given while the testator was of sound disposing

mind, it is sufficient that, when he executes it, he appreciates that he is being asked to
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executed a will, a document drawn in pursuance of those instructions shall remain
valid.

9(i)(b) It is presumed that the testator was sane at the time when he made his

will but if the question of his insanity or mental incapacity is contested, the initial
onus is on the propounder to prove that the testator was of sound disposing mind and

have the required mental capacity at the time when he made his will. While there

must be a vigilant examination of all the evidence, if the Court feels that there is no

doubt substantial enough to defeat a grant of probate, then the grant must be made.

9 (ii) The law requires that at the time of bequeath the testator has a disposing
mind so that he is able to make a disposition of his property with understanding and
reason. In the

decision of this

Court
B.N.Thimmajamma,

in H.Venkatachala Iyengar v.
the following circumstances were held to be relevant for

determination of the existence of the suspicious circumstances:

..... (i) when a doubt is created in regard to the condition of mind of
the testator despite his signature on the will;
https://lwww.mhc.tn.gov.in/judis

(ii) when the disposition appears to be unnatural or wholly unfair in the



CMA No.18 of 2020 & CMP No.182 o1 zuzu

light of the relevant circumstances; and
(iii) where propounder himself takes prominent part in the execution of

will which confers on him substantial benefit".

9(iii) It is trite law that the burden of proof is on the propounder to prove that
the will has been voluntarily executed, that the testator has signed the will and put his
signature or his own free will having sound disposition of mind, understanding the
nature and effect thereof and that the will is a genuine document. The onus of the
propounder may be discharged if he succeeds in bringing on record sufficient cogent

evidence in this regard and removing all suspicions.

9 (iv) It is paramount duty of the propounder to explain away the suspicions
circumstances attending the execution of the will. This burden gets heightened when
a caveat is entered challenging the will as forged or vitiated by undue influence, etc.
These principles are elaborately stated by the Supreme Court in H.Venkatachala
Iyengar v. B.N.Thimmajamma. In the said case, the Court clearly distinguished the
nature of proof required for a Will as opposed to any other document reads as under :

"I8. ........ Under Section 67, if a document is alleged to be signed

by any person, the signature of the said person must be proved to be in
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his handwriting, and for proving such a handwriting under Sections 45
and 47 of the Act the opinions of experts and of persons acquainted with

the handwriting of the person concerned are made relevant.”

9 (v) Similarly, Sections 59 and 63 of the Succession Act are also relevant.
Section 59 provides that every person of sound mind, not being a minor, may dispose
of his property by Will and the three illustrations to this Section indicate, what is
meant by the expression 'a person of sound mind' in the context. Section 63 requires
that the testator shall sign or affix his mark to the Will or it shall be signed by some
other person in his presence and by his direction and that the signature or mark shall
be so made that it shall appear that it was intended thereby to give effect to the
writing as a Will. This section also requires that the will shall be attested by two or
more witnesses as prescribed. Thus the question as to whether the Will set up by the
propounder is proved to be the last will of the testator has to be decided in the light of
these provisions. Has the testator signed the will? Did he understand the nature and
effect of the dispositions in the will? Did he put his signature to the Will knowing
what it contained? Stated broadly it is the decision of these questions which

determines the nature of the finding on the question of the proof of wills.
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9(vi) It is for those who propound the will to remove that suspicion. Whenever
a Will is prepared under circumstances which raised a reasonable suspicion that it
does not express the mind of the testator, the Court ought not to pronounce in favour

of it unless the suspicion is removed Tyrrell v. Painton.

9 (vii) On the point of limitation, the Supreme Court in Kunvarjeet Singh
Khandpur's case explained the concept of right to apply for probate in the context of
Article 137 of the Limitation Act, 1963. It was held that an application for grant of
probate and letters of administration is in effect seeking permission of the court by
the executor to perform the legal duty and discharge the instruction of the testator as
mentioned in the Will and same is a 'continuous right' which can be exercised 'at any
time' after the death of the testator as long as the right to do so survives and the object

of the trust exists or any part of the trust if created remains to be executed.

9(viii)(a) The application for grant of probate or letter of administration is not

governed by any article of the Limitation Act. The crucial expression in the
https://lwww.mhc.tn.gov.in/judis
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petition is "right to apply". In view of what has been stated by this Court, Article 137
is clearly applicable to the petition for grant of letters of administration. As rightly
observed by the High Court in such proceedings the application merely seeks
recognition from the court to perform a duty because of the nature of the proceedings

it is a 'continuing right'.

9(viii)(b) One must keep in mind that the grant of probate by a competent
court operates as a judgment in rem and once the probate to the will is granted, then
such probable is good not only in respect of the parties to the proceedings, but against
the world. If the probate is granted, the same operates from the date of the grant of
the probate for the purpose of limitation under Article 137 of the Limitation Act in

proceedings for revocation of probate.

9 (ix) There is no outer limit for filing of application for probate and the time
would commence from the date when the right to apply accrues. The right to apply
under Article 137 of the Limitation Act for the purpose of limitation has to be

contextual and it would apply from the date on which the right to apply accrues
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which is variable and would depend upon the facts of the case. It would vary from
case to case. The date of death was not reckoned to be the date when the right to
apply "accrues".

Facts of the case:

10(i) As per Ex.P5, the date of the Will is 13.08.2003. Admittedly,

Kandasamy Gounder died on 07.10.2003. This Probate OP was filed on 21.08.2008.

CMP No.182 of 2020

10(ii) Pending appeal, the petitioner also filed CMP No.182 of 2020 for

receipt of additional documents under Order XLI Rule 27 CP r/w Section 151 CPC.

It is a returned petition in OP No.196 of 2008 in SR No.37347 dated 26.04.2005.

10(iii) In the said CMP, in the counter filed by the respondent it is alleged that

a partition deed dated 24.11.1973 was executed between Kandasamy Gounder and his

male legal heirs. As per the partition deed, the family properties were divided into 6

equals and 4 shares were allotted to male legal heirs of Kandasamy Gounder, one

share was allotted to the second wife of Kandasamy Gounder and another share was

retained by the said Kandasamy Gounder himself. The property retained by
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Kandasamy Gounder was subsequently divided by sons' families of Kandasamy
Gounder 1n the year 2002 itself by oral partition and they have been in possession and

enjoyment as per the partition in the year 1973 and 2002.

10(iv) The petitioner filed Probate OP No.196 of 2008 based on a forged Will.
The first respondent and other male legal heirs of Kandasamy Gounder strongly
contested the Will and the District Judge, Fast Track Court, Mettur dismissed the

petition on the ground of limitation.

Counter in CMP:

10(v) The averments with respect to the misplacement of the first page of the

Will and that it was traced only after 3 years in petitioner's counsel's office are all

false and concocted. The petitioner cannot fill up the lacuna by producing returned

OP papers and that production of returned papers does not imply that the petitioner

can override the Limitation Act.

10(vi) It is further alleged in the counter that the petitioner has filed the

Original Petition with improper court fees and the same was returned for payment of
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deficit court fees. The papers were not returned for non-filing of first page in the
Will as stated by the petitioner in the CMP affidavit. The papers were returned more
than four times and the petitioner has not taken any sincere efforts to rectify the
defect, such as payment of deficit court fees and there had been an exorbitant delay

in representation which the law of limitation strongly condemns.

11. The Lower Court records were perused wherein we find that the original

petition in the above said SR No.34347 was returned for the following reasons -

SI1.No. Date of Return Reasons for Return
1 03.01.2005 1. Deficit court fee
2.Court fee

3.Prayer (7, 12,13 para connection)
4.market valuation petition

5.payment of probate fees

2 Re-presented on

31.01.2005
3 28.03.2005 1. Previous return not complied
4 10.04.2007 1.Representation delay 536 days

2.Previous return — 1, 5 not complied
(03.01.2005)

3.S.No.151/3 not mentioned in the
Will

5 06.06.2005 1. Previous return 1,24 & 5 not
complied with (23.01.2005)

2.No.1 - original will dated
13.08.2003 not received alongwith
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S1.No. Date of Return Reasons for Return

OP.

6 23.06.2008 1. 28.03.2005, 06.06.2005 reply
endorsement to be made
2.10.04.2007 has to be complied
with

3.Delay execution petition for

representing this petition.

7. 09.08.2008 Delay excuse petition has to be filed

12. Hence, I find that the reasons stated in the petition for receipt of additional

document at the Appellate Stage, petition having filed under Order XL1 Rule 27 CPC

on the ground that they have filed the present OP on 21.08.2008 as if it is for the first

time they came to know about the Will. As per the earlier application in SR

No.37247, it 1s averred that on 08.07.2004, they issued paper publication based upon

the Will and hence I find that the present application filed on 21.08.2008 is after three

years of his knowledge. Instead of representing the returned OP paper, they have

filed a fresh application suppressing the earlier application which amounts to

suppression of material fact namely material suppression.
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13. The Trial Court has dismissed the Probate OP as time barred, recking the
period of limitation 3 years from the date of death without referring to the knowledge
of the Will. Since the reasons stated in the affidavit filed in support of the petition
does not tally with the returns made by the Lower Court in the said document, this
Court is of the considered view that the necessary ingredients under Order XLI Rule
27 of CPC has not been complied with since the very same document is very much
available with the office of the Advocate. It is also within the knowledge of the
petitioner and hence I do not have any hesitation to reject the said contention.
Accordingly, CMP No.182 of 2020 is devoid of merits as the same suffers from

material suppression and hence, CMP No.182 of 2020 stands rejected.

14. On the point whether the petitioner has proved the validity and
genuineness of the Will as regards under Section 63 of Indian Succession Act and
Section 68 of Indian Evidence Act, the petitioner has examined himself as PW1, one
of the testator was examined as PW2. Initially he admitted his signature in Ex.P5-

Will. In the cross examination, he has fairly admitted as under.
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TeTenerr ST E)  QETOMISNES QLbqurraasusn% SIPYSSTT.  JAUMHEES
o ufw pguburg 80 awdng Gua @mesern. 13.08.2003 g0
Cod) srpsemfll sammiLm 2wk FYSHMLSNE THRGEHTS SEIEITL (L 6T
gar o ng LEyYrsw aEsTT. ErssT amHLeLTE SToo  9.00
wewll @SS JerseELar FsSWiprsd) dareln LusST TGSl
oNasSSNG antser. oE Cullhr srruglumeTm  YEININGSEING
MR 2 eTaTg.  FSSWPTSSWL T uFHS  eTeTUST  E\HEST.
SHSETS ST mESCLWSSL CuUT Lmg EHTer LTTSSSkmL  euT
m5CTms mASSISTET EraT  UTTSSLESCner. oEs USSTHSELSE
ULyl gmdasmn  gefe@w  ayssdlafar  QuuT  TaTeE
Keoaralumn. @ong wery mrear  osCuwssl® aunptser  Termi,
g  ealkr  STraoTs  meEHSSSET  SMTETLTS  m&CTms

QewsGmenr sTaoTm 6TPSILL DleTOT G 6TETMTE) ST

15. During the cross examination, on behalf of the respondents 3 & 4, he had
admitted that he is totally a stranger which reads as follows -
mrer  oTer  aumpsmaulitatu 2 uggimssf W GCL  sTL &

D&OILWYS S Gumr_ et Cemer. SHSEME ST (&S 6T & & 6m6TT

https://lwww.mhc.tn.gov.in/judis



CMA No.18 0f 2020 & CMP No.182 o1 4:_;
weeTellUT  TETM TGS QSNUTE.  SRIMSE TeSmer  Curs
GUEMSST EEHESETT TG TOTSGS OSIUTg. FaTeEL, SheEm
sl (he&GUoL G eflutumry LMo uETe  QBTLTL  TIRYD
SEOLITS. QIUT  GTHIOUDT LleSSOTETTT  6TeTM  6TEIHGSS QST G,
shseT Sapriiflr CureT ST KIS  IQIAETTS EHESSTSHS

Caamaliu CLer. SHEGET SOITTLT (p&E SeumamTTly oj6wf ek mLUTT.

16. With regard to the physical and mental status of the testator at the time of

execution of Ex.P5 — Will, he could answer as under -

e 9 L euremeuil eor @ (ELILGTS o uledkd  6T(L0&LILIL (6T 6T & &rﬂurr?

o |_omeuld  @srmumiugrs  Qaraasuiimiiig) &rﬂurr? 6T 60T MIT 6V @ITED’U.T@LI.J

gilg 6. snseml)  sawmrLfar  osCromsmu  wrm  Ness  maSS S
TOTUDS BT QETE(pRWIT  TETMTR,  aTHE  Hemeralveme.
TRSETSHET, SHSEME SaEwTLT Lomw Hrer HYSCWTT WS (PSOTE

oTmigTeT garm CerrGsmo saTmTe &fksmeT. (emphasis supplied)

17. During the cross examination of contesting respondent RWI1, so also
during the cross examination of RW3 and thus this Court finds that the evidence of

RW2 the testator does not inspire confidence of this Court. Hence, this Court holds
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that the petitioner has committed a fraud upon this Court in suppressing the material
fact about the earlier OP and also filed false affidavit with regard to the alleged return
made in numbering of of the application are found to be false after summoning of the
court. The documents returned by the Trial Court as could be seen from the
endorsement made in the return petition and he has not disclosed the facts and
various rejections made therein in the petition or in his affidavit , the petition was

dismissed on the point of limitation.

18. It appears that in order to make a ground in the appeal, he has introduced
and invented a new case and filed the CMP which was dismissed for the reasons

stated supra.

19. In view of the reasoning discussed in the preceding paragraphs, this

Court finds following circumstance are grave, suspicious in nature; to sum up;

(a) The testator Kandasamy Gounder was aged 95 years when he died on

07.10.2003 whereas the alleged unregistered Will is said to have been executed in
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less than two months prior to his death. It remains to be stated that both in the
petition and chief examination, the beneficiary under the Will - PW1 is silent in
respect of how he had knowledge about the possession of the Will and he never
whispered how he had the knowledge and how he got possession of the Original
Will. Only in the cross examination, he comes with an explanation as to how he

got the knowledge assumes significance.

(b) When the Will came to his possession through Ranganathan, one of the
attestor who died pending trial, he could very well stated in the petition as well
as in the chief examination and hence the fact which is material as to coming to
know about the existence of the Will and taking custody of the Will was never
disclosed anywhere in the petition or in the chief examination of PW1 assumes

significance.

(¢) Though PW2-attestor states that he know about attestor Kandasamy
for 40 years, he is not aware of the age and particulars of his family members

and the number of wives and location of the house and the contents of the Will
https://lwww.mhc.tn.gov.in/judis
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as recited in Ex.P11. Kandasamy Gounder is unwell is found to be contrary to
the deposition of PW1 & PW2 who deposed that the testator was hale and
healthy while the recital in Ex.P11-Will is found to be otherwise. No reason has
been assigned in the execution of the Will in favour of the grandson born
through the daughter ignoring male descendants of the Kandasamy Gounder
though this factor in isolation cannot be a matter for creating a suspicion but in
cumulative association with other matters, creates doubt in the mind of the

Court.

20. The evidence of PW2 does not inspire the confidence for the reasons
stated in the preceding paragraphs and hence both on the point of limitation as
well as on the point that oral evidence of PW2 does not pass the test of reliability
and credibility. I find no merits in the Civil Miscellaneous Appeal and hence the
order of dismissal passed by the Trial Court is confirmed for various other

grounds for different reasoning as discussed supra.
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21. In the result, this Civil Miscellaneous Appeal is dismissed confirming the
order and decreetal order dated 26.07.2019 passed by the Additional District Judge
(Fast Track Court), Mettur in Probate O.P.N0.196 of 2008. Consequently, connected
Miscellaneous Petition is dismissed. No costs.

17.04.2024

Index : Yes/No

Speaking / Non-Speaking Order
Neutral Citation : Yes/No

rgr

To
1. The Additional Disrict Judge,
Fast Track Court, Mettur .

2.The Section Officer,
VR Section, High Court, Madras.
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