
Crl.A.No.23 of 2023

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED    :    28.11.2024

  CORAM :

THE HON'BLE MR. JUSTICE SUNDER MOHAN 

Crl.A.No.23 of 2023

Mujibur Raguman                       ... Appellant/Sole Accused

vs.

State represented by 

The Inspector of Police, 

Sivakanchi Police Station,

Chengalpattu District.

(Crl.No.1063/2014) …Respondent/Complainant 

Criminal  Appeal  filed  under  Section  374(2)  of  Code  of  Criminal 

Procedure, 1973, to call for the entire records in connection with the Special 

SC No.79 of 2019 on the file of the Special Court for Exclusive trial of cases 

under POCSO Act, Chengalpattu and set aside the conviction and sentence 

imposed  by  the  learned  Special Court  for  Exclusive trial  of cases  under 

POCSO Act, Chengalpattu Special in SC No.79 of 2019 dated 28.10.2022.  

For Appellant      :   Mr.V.Parthiban
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     for M.Mohamed Saifulla

For Respondent  :   Dr.C.E.Pratap

   Government Advocate (Crl.Side)

JUDGMENT

This Criminal Appeal has been filed by the sole accused, challenging 

the  conviction  and  sentence  imposed  upon  him  vide  Judgment  dated: 

28.10.2022  in Spl.S.C.No.79  of 2019  on the file of the learned Sessions 

Judge,  Special  Court  for  Exclusive  Trial  of  Cases  under  Protection  of 

Children from Sexual Offences Act, 2012, Chengalpattu.

2(a). The case of the prosecution is that the appellant/sole accused and 

the  victim were  residing  in  the  same village; and  that  the  appellant,  on 

14.10.2014,  at about 6.15 a.m., while the victim went out of her house to 

purchase milk, took the victim to a vacant land and behind a parked car, 

removed the dress of the victim and committed penetrative sexual assault by 

inserting his finger in the private part of the victim.
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(b).  It is further  the case of the prosecution that  the mother of the 

victim/P.W.1, on coming to know of the act committed by the appellant, had 

lodged a complaint on the very same day at about 10.15 a.m., which was 

registered for the offence under Section 8 of the Protection of Children from 

Sexual Offences Act, 2012 (hereinafter referred to as POCSO Act). 

(c)  The  Inspector  of  Police/P.W.15  registered  the  FIR  in  Crime 

No.1063 of 2014 on 14.10.2014, marked as Ex.P12, for the offence under 

Section 8 of the POCSO Act. He had conducted an investigation and  altered 

the offence from Section 8 of the POCSO Act to Section 6 of the POCSO 

Act  by  the  Alteration  Report/Ex.P15  on  31.10.2014.  On  further 

investigation, he altered the offences from Section 6 of the POCSO Act to 

Sections 366-A, 354-B of the Indian Penal Code and Sections 4, 6, 8 and 10 

of the POCSO Act by the Alteration Report marked as Ex.P16. Thereafter, 

on further investigation by P.W.16, a final report was filed for the offences 

under Sections 341, 366, 354-B and 376 (2)(i) of the IPC and Sections 6, 

r/w 5 (m)(i) and 3 (b) of the POCSO Act. 
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(d) On the appearance of the appellant, the provisions of Section 207 

Cr.P.C. were complied with, and the case was committed to the Court of 

Session in Spl.S.C.No.79 of 2019 and was made over to the learned Sessions 

Judge,  Special  Court  for  Exclusive  trial  of  cases  under  POCSO  Act, 

Chengalpattu for trial. The trial Court framed charges under Sections 341, 

366 and 354-B of the IPC and Section 6 r/w 5(m)(i)  of the POCSO Act 

against  the  appellant,  and  when  questioned,  the  appellant  pleaded  'not 

guilty.'

(e)  To  prove the  case,  the  prosecution  examined  16  witnesses  as 

P.W.1  to  P.W.16,  marked  17  exhibits  as  Exs.P1  to  P17  and  marked  3 

Material Objects as M.O.1 to M.O.3.  When the appellant was questioned 

u/s.313 Cr.P.C. on the incriminating circumstances appearing against him, 

he  denied  the  same.  The  appellant  neither  examined  any  witnesses  nor 

marked any documents.
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(f) On appreciation of oral and documentary evidence, the trial Court 

found that the prosecution had established the case beyond reasonable doubt 

and held the appellant guilty of the offences under Sections 341, 366 and 

354-B of the IPC and Section 6 r/w 5(m)(i) of the POCSO Act, 2012. The 

appellant was sentenced as follows:

Offence under  

Section

Sentence imposed

341 of the  IPC To undergo Simple Imprisonment for a period 

of one month. 

366 of the IPC To undergo Rigorous Imprisonment for seven 

years and to pay a fine of Rs.3,000/-, in default 

to  undergo  Simple  Imprisonment  for  six 

months.

354-B of the IPC To  undergo  Rigorous  Imprisonment  for  five 

years and to pay a fine of Rs.2,000/-, in default 

to  undergo  Simple  Imprisonment  for  three 

months.

6  r/w  5(m)(i)  of  the 

POCSO Act, 2012.

To  undergo  Rigorous  Imprisonment  for  ten 

years  and  to  pay  a  fine  of  Rs.10,000/-,  in 

default to undergo Rigorous Imprisonment for 

one year.

Sentences are ordered to run concurrently.

Hence, the accused has preferred the appeal challenging the said conviction 

and sentence.
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4. Heard, Mr.V.Parthiban, learned counsel appearing for the appellant 

and  Dr.C.E.Pratap,  learned  Government  Advocate  (Crl.Side)  for  the 

respondent/State. 

5.  The learned counsel for the appellant/accused would submit that 

the victim's statement is not believable; that there are several contradictions; 

that  it is not corroborated by the evidence of the Doctor; and that  in any 

case, the evidence at best discloses the offence of sexual assault.

6. The learned Government Advocate (Crl.Side), for the respondent, 

per contra, submitted that the occurrence took place at  6.15  a.m. and the 

complaint  was  lodged  immediately; and  that  the  victim had  consistently 

stated about the occurrence both in her Section 164 Cr.P.C., statement and 

in  her  deposition  and  the  appellant/accused  was  unable  to  discredit  her 

testimony in any manner during cross-examination and therefore submitted 

that the Judgment of the Trial Court does not call for any interference and 

prayed for dismissal of the appeal. 
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7. We have carefully considered the rival submissions on either side 

and have perused all the relevant records. 

8.  As stated  earlier,  the  prosecution examined sixteen witnesses  as 

P.W.1  to  P.W.16.  P.W.1  is  the  mother  of  the  victim and  the  de-facto 

complainant.  P.W.2  is the victim. P.W.3  is the father  of the victim, who 

corroborates the evidence of P.W.1. P.W.4 is the witness to the confession of 

the accused. P.W.5 is the Observation Mahazar Witness, who turned hostile. 

P.W.6  is  another  witness  to  the  confession  of  the  accused,  who  turned 

hostile. P.W.7 is the Observation Mahazar Witness. P.W.8 is the owner of 

the car, who had parked the car in an open space behind which place the 

occurrence is said to have taken place. P.W.9 is the brother-in-law of P.W.1, 

who corroborates the version of P.W.1. P.W.10 is the Registrar of Births, 

who issued the birth certificate of the victim [Ex.P7]. P.W.11 is a Doctor, 

who had examined the accused and issued the potency certificate [Ex.P8]. 

P.W.12  is  a  Doctor,  who  had  examined  the  victim.  P.W.13  is  the  Sub-

Inspector of Police, who assisted the Investigating Officers. P.W.14 is the 
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Constable who recorded the Section 161  Cr.P.C.  statement of the victim. 

P.W.15 and P.W.16 are the Investigating Officers.

9.  The case of the prosecution is that  the victim was taken by the 

appellant to an open field and there, he committed penetrative sexual assault 

by hiding behind a car belonging to P.W.8, which was parked in the said 

space. The nature of penetrative sexual assault, according to the prosecution, 

is that the appellant inserted his finger in the private part of the victim. The 

victim is said to have informed her mother/P.W.1 about  the incident  and 

immediately thereafter, the complaint was lodged. The victim was examined 

by the Doctor/P.W.12, on the very same day at about 11.25 a.m. The entries 

made  by  the  Doctor/P.W.12  in  the  Accident  Register  [Ex.P11]  read  as 

follows:

“Alleged  history  of  sexual  assault  by a  

known  male  on  14.10.2014  at  about   6.30  

a.m.”

The Doctor/P.W.12 had stated in the chief examination that as follows: 

“nkYk;  ehd; me;j rpWkpia ghpnrhjpj;j 
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nghJ  mtSf;F  btspg;g[w  fha';fSk;  vJt[k;  

,y;iy/ kfg;ngU kUj;Jthplk; rpWkpia mDg;gp  

itj;J  mthpd;  fUj;Jiu  bgw;wjpy;  mtspd; 

gpwg;g[wg;g[  ey;yepiyapy;  ,Ue;jJ  vd;Wk; 

gpwg;g[Wg;gpy;  fha';fs;  vJt[k;  ,y;iy  vd;Wk;  

mtSf;F fd;dpj;jpiu ey;y epiyapy; ,Ue;jJ/ 

,JFwpj;J  ehd;  tH';fpa  tpgj;J  gjpntL 

m/j/rh/M/11/”

The  above  evidence  of  the  Doctor/P.W.12,  would  show  that  the 

victim/P.W.2 had not sustained any injury in her private part and there is 

nothing to  indicate  that  there was  penetrative sexual  assault.  Further  the 

doctor in the accident register had only referred to “sexual assault.” Though 

the victim is said to have stated to her mother that the appellant had inserted 

his  finger in her  private part,  the victim in her  deposition would state as 

follows: 

“MIh;  vjphp  vd;  ifia  gpoj;J  ,Gj;J 

vd;Dila ngz;ila[k; $l;oiaa[k; fHw;wp vd;Dila 

ghj;U:k; nghFk; ,lj;jpy; ifitj;J mGj;jpdhh/;”

The reading of the above evidence would only suggest that the victim had 
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touched the private part and pressed it. 

10.  Considering  the  above  evidence  and  the  evidence  of  the 

Doctor/P.W.12, who had examined the victim on the very same day of the 

occurrence within four hours, this Court is of the view that the offence of 

penetrative sexual assault  has not been proved by the prosecution beyond 

reasonable doubt. 

11.  The prosecution  has,  however,  established  that  the  victim is  a 

minor through the evidence of P.W.10/the Registrar of Births and Deaths. 

P.W.10 had issued the birth certificate of the victim and had deposed that 

the victim was born on 13.08.2005.  The occurrence is said to have taken 

place in the year 2014. Therefore, the victim was aged nine years at the time 

of the occurrence. The appellant has not disputed this fact. P.W.2's evidence 

as  regards  the  sexual  assault  cannot  be  disbelieved.  Nothing  has  been 

elicited in the cross-examination on behalf of the appellant to discredit the 

evidence  of  P.W.2  in  this  regard.  The  evidence  of  the  mother  of  the 

victim/P.W.1  is  hearsay.  Therefore,  this  Court  is  of  the  view that  the 

10

https://www.mhc.tn.gov.in/judis



Crl.A.No.23 of 2023

prosecution has established the fact that the appellant had committed sexual 

assault and since the victim was nine years old at the time of the occurrence, 

it would amount to aggravated sexual assault punishable under Section 10 of 

the  POCSO Act.  Since the  occurrence took  place in  the  year  2014,  the 

punishment prescribed is a minimum of five years that may extend to seven 

years. 

12. Considering the nature of the evidence, the age of the victim, and 

the age of the appellant, this Court is of the view that it would subserve the 

interest  of  justice if  the  appellant  is  sentenced  to  five years  of  rigorous 

imprisonment  and  to  pay  a  fine of Rs.  10,000/-  (Rupees  Ten Thousand 

Only) and in default to undergo two months of simple imprisonment.

13.  Accordingly, the conviction of the Trial Court  is modified from 

Section 6 r/w 5(m) (i) of the POCSO Act, 2012 to one under Section 9(m) 

r/w 10 of the POCSO Act and the appellant is sentenced to five years of RI 

and to pay a fine of Rs.10,000/- and in default to undergo two months of SI. 
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14. As regards the offence under Section 366 of the IPC, this Court is 

of the view that the conviction recorded by the Trial Court cannot be faulted. 

Considering  the  nature  of  the  allegations,  the  sentence  imposed  on  the 

appellant for the offence under Section 366 is reduced from seven years to 

five years and the conviction and sentence in respect of the other offences 

i.e., Sections 354-B and 341 of the IPC are confirmed.

15. Accordingly, this Criminal Appeal is partly allowed; the Judgment 

of conviction and sentence imposed upon the appellant in Spl.SC.No.79 of 

2019  dated 28.10.2022  on the file of the learned Sessions Judge, Special 

Court  for  Exclusive Trial  of  Cases  under  POCSO Act,  Chengalpattu,  is 

modified as follows:

(i)  The  conviction  of  the  Trial  Court  for  the  offence 

under  Section  6  r/w  5(m)(i)  of  the  POCSO  Act,  2012,  is 

modified to one under Section 9(m) r/w 10 of the POCSO Act, 

2012 and the appellant is sentenced to five years of RI and to 
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pay a fine of Rs.10,000/- and in default to undergo two months 

of SI;

(ii) The conviction of the appellant under Section 366 of 

IPC is confirmed and the sentence is modified to five years of 

RI and to pay a fine of Rs.3,000/-, in default to undergo six 

months of simple imprisonment; 

(iii)  The conviction and  sentence imposed  by  the  trial 

Court on the appellant for the offences under Sections 341 and 

354-B of the IPC are confirmed; 

(iv) The sentences shall run concurrently;

(v)  It  is  directed  that  the  period  of  sentence  already 

undergone by the appellant shall be set off under Section 428 

Cr.P.C.; and

(vi) The respondent  shall secure the appellant/accused, 

whose sentence was suspended by this Court on 11.01.2023, 

and commit him to prison to undergo the remaining period of 

sentence, as imposed by this Court.

28.11.2024

Neutral citation : Yes/No

dk
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To

1. The  Sessions Judge, 

    Special Court for Exclusive trial of cases 

    under POCSO Act, 2012, Chengalpattu.

2.The Inspector of Police, 

    Sivakanchi Police Station,

    Chengalpattu District.

3.The Public Prosecutor,

    High Court, Madras
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SUNDER MOHAN,J.

dk
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28.11.2024
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