
S.A.No.808 of 2024

 IN THE HIGH COURT OF JUDICATURE AT MADRAS

   DATED : 15.11.2024  

     CORAM

THE HONOURABLE MRS. JUSTICE R.HEMALATHA

S.A.No.808 of 2024 and

C.M.P.No.25860 of 2024

Rani                                                                          ... Appellant

 Vs.

1. Periyasamy

2. Mookkayee

3. Chinnaponnu @ Anjalai

4. Viruthambal

5. Pushparani

6. Veeramani

7. Pachiyappan

8. Siva                                                          ... Respondents

Prayer : Second Appeal filed under Section 100 r/w. Order 41 CPC, 1908 

against  the  decree  and  judgment  dated  27.08.2024  passed  in 

A.S.No.18/2019,  on  the  file  of  the  Additional  District  Court, 

Kallakurichi,  upholding  the  decree  and  judgment  dated  12.04.2019 

passed  in  O.S.No.40/2009,  on  the  file  of  the  Subordinate  Court, 

Kallakurichi.

For Appellant               :   Mr.N.Manoharan
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JUDGMENT

The unsuccessful  plaintiff  before  both  the  Courts  below has 

filed the present second appeal.

2. This Second appeal is posted before this Court for admission 

and the same is decided at the admission stage itself.

3. The  plaintiff  filed  the  suit  for  specific  performance  of 

contract against the defendants, dated 16.03.2006.

4. For the sake of convenience, the parties are referred to as per 

their ranking in the trial court and at appropriate places, their rank in the 

present second appeal would also be indicated.

5. The case of the plaintiff in a nutshell is as follows :

The suit property belonged to the first defendant and his father 

Muthu. The second defendant is the wife of Muthu and the defendants 3 
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to 6 are their daughters. The first defendant and his father Muthu agreed 

to sell the suit property in favour of the plaintiff for a sale consideration 

of  Rs.1,14,750/-  vide  registered  sale  agreement  dated  16.03.2006 

(Ex.A1).  A sum of Rs.25,000/- and a sum of Rs.50,000/- were paid by 

the plaintiff to the first defendant's father on 25.03.2006 and 10.04.2006. 

As per the sale agreement, the time fixed for completion of contract was 

four  months.  The  plaintiff  approached  the  defendants  to  receive  the 

balance sale consideration of Rs.89,750/- and execute a sale deed in her 

favour. Since the defendants demanded more than the agreed amount, the 

plaintiff issued a legal notice, dated 02.05.2008 (Ex.A2) calling upon the 

defendants to receive the balance sale consideration of Rs.14,750/- and 

execute the sale deed in her favour. Since this notice did not evoke any 

response  from the  defendants,  the  plaintiff  filed  the  suit  for  specific 

performance of contract.

6.  The  suit  was  resisted  by  the  defendants  1  to  6  on  the 

following grounds:
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i. All the allegations contained in the plaint are false.

ii. The  first  defendant  and  his  father  did  not  execute  the  sale 

agreement dated 16.03.2006 as alleged by the plaintiff.

iii. The first defendant's father Muthu borrowed a sum of Rs.25,000/- 

from the plaintiff and signed on blank papers and pro notes. The 

plaintiff filled up the the signed blank papers subsequently and has 

filed the present suit.  

iv. The defendants in fact wanted to settle the loan amount obtained 

by their father. But the plaintiff refused to receive the amount.

v. The suit property has already been sold in favour of the defendants 

7 to 9.  

7. The defendants 7 to 9 in the written statement had stated that 

they are bonafide purchasers for value and that they were not aware of 

the earlier transaction between the plaintiff and the first defendant and 

his father.
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8.  On the basis of the above pleadings, the trial Court framed 

the following issues:

i. Whether the plaintiff is entitled to a decree for specific  

performance of contract?

ii. Whether the defendants 7 to 9 are bonafide purchasers  

for value without notice of prior agreement to sell?

iii. To what relief is the plaintiff entitled?

9. The following  Additional  issues  were also  framed by the 

trial Court: 

i. Whether  the  sale  agreement  is  true,  valid  and 

supported by consideration?

ii. Whether the deceased Muthu and the 1st defendant has  

got  exclusive  right  to  execute  the  sale  agreement  in  

respect of suit property to the plaintiff?

 

10. In the trial Court, the plaintiff examined herself and marked 

Ex.A1  to  Ex.A11.  The  first  defendant  and  the  seventh  defendant 
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examined themselves and marked Ex.B1.  The Mortgage deed executed 

in favour of one Nagaraja Mudhaliar by the defendants was marked as 

Ex.X1.

11. After  full  contest,  the  learned  Subordinate  Judge, 

Kallakurichi, vide his decree and judgment dated 12.04.2019, dismissed 

the suit filed by the plaintiff on the following grounds:- :

i. The  plaintiff  has  not  proved  her  readiness  and  willingness  to 

perform her part of the contract.

ii. The plaintiff has not proved that she paid a sum of Rs.50,000/- and 

a sum of Rs.25,000/- on 25.03.2006 and 10.04.2006 subsequent to 

the execution of the sale agreement.

iii. The  time fixed  for  performance  of  the  contract  is  four  months. 

However,  the  plaintiff  issued  the  notice  to  the  defendants  only 

after a lapse of 23 months from the date of sale agreement.

iv. The plaintiff has also not proved that the sale agreement (Ex.A1) is 

true and valid.
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12. Aggrieved over the decree and judgment passed by the trial 

court,  the  plaintiff  filed  an  appeal  in  A.S.No.18/2019,  before  the 

Additional District Court, Kallakurichi. The learned Additional District 

Court,  after  analysing  the  oral  and documentary evidence  adduced on 

both sides, upheld the findings recorded by the trial court vide his decree 

and  judgment  dated  27.08.2024,  as  against  which  the  present  second 

appeal is filed.

13. Heard Mr.N.Manoharan, learned counsel for the appellant.

14. Mr.N.Manoharan,  learned  counsel  for  the  appellant 

contended that the plaintiff had actually approached the defendants for 

getting  the  sale  deed  executed  in  her  favour  and  since  the  first 

defendant's  father  Muthu  who  is  one  of  the  signatories  to  the  sale 

agreement (Ex.A1) passed away two months after the execution the sale 

agreement (Ex.A1), the defendants requested the plaintiff to grant time to 

perform their  part  of  contract.  According  to  the  learned  counsel,  the 

plaintiff has infact paid a sum of Rs.1,00,000/- to the defendants and the 
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balance amount  to  be paid by the  plaintiff  is  only Rs.14,750/-.  In the 

circumstances, both the Courts below had wrongly held that the plaintiff 

is not entitled for specific performance of the contract.  

15.  It is  pertinent  to point out that the execution of the Sale 

agreement (Ex.A1) was denied by the defendants 1 to 6 in their written 

statement.  In order to establish the execution of the sale agreement, the 

plaintiff  examined  herself  and  three  other  witnesses.  Both  the  Courts 

below, based on the evidence on record, had concurrently held that the 

plaintiff  has  not  proved  the  execution  of  the  sale  agreement.  The 

observation of the trial Court is extracted hereunder:

"mtUila kfd; fypad; th/rh/3 Mf rhl;rpak; 

mspj;Js;shu;/  th/rh/4-Mf  nkw;go  Mtzj;ij  vGjpa 

gj;jpu  vGj;ju;  rhl;rpak;  mspj;Js;shu;/  gj;jpu  vGj;jupd; 

rhl;rpaj;ij ghu;f;Fk;nghJ.

"th/rh/M/1y;  epy tpw;fpiua cld;gof;if Mtzk; 

vd;W  cs;sjhy;.  mJ  tpw;gidf;fhd  Mtzk; 
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vd;W  brhy;fpnwd;  vd;why;  rupjhd;/  nkw;go 

Mtzj;ij  ehd;  jahu;  bra;J  bfhLj;njd;/ 

Mdhy;  jug;gpdu;fs;  gjpt[  bra;atpy;iy/  ehd; 

Mtzk;  jahu;  bra;J Koj;J vd;  bgau;  kw;Wk; 

gjpt[ vz;iz Fwpg;gpl ntz;Lk; vd;why; rupjhd;/ 

mJnghy  ,e;j  tHf;F  Mtzj;jpy;  vd;  bgau; 

kw;Wk; gjpt[ vz; Fwpg;gpltpy;iy vd;why; rupjhd;/ 

nkw;go  Mtzk;  cz;ikahfnt  jahu; 

bra;ag;gl;oUe;jhy;.  vd;Dila  bgau;  kw;Wk;  gjpt[ 

vz;iz  Fwpg;gpl;oUg;ngd;/  mJ  n$hof;fg;gl;l 

Mtzk; vd;gjhy;. Fwpg;gpltpy;iy vd;why; rupay;y/"

vd;W  fhzg;gLfpwJ/  nkw;go  egupd;  rhl;rpaj;ij 

ghu;f;Fk;nghJ.  mtu;  gjpt[  bra;ag;gl;l  gj;jpu  vGj;ju; 

vd;gJ  bjupatUfpwJ/  Mtzk;  jahu;  bra;J 

bfhLj;jnghJ mtUila gjpt[  vz;  Fwpj;j  tpgu';fis 

bjuptpf;fhjjw;F  ve;j  epahakhd  fhuzKk;  Twtpy;iy/ 
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nkYk; th/rh/M/1 Mtzj;jpd; Kjy; gf;fj;jpy; ifbaGj;J 

kw;Wk; ifnuif nghLtjw;F ,lk; ,y;yhj epiyapy; mJ 

jl;lr;R  bra;ag;gl;Ls;sij  ghu;f;Fk;nghJ.  gpujpthjpfs; 

TWtJnghy  Mtzk;  vGjg;gl;L  th';fg;gl;oUe;jhy; 

Kiwahf ,lk; tpl;L ifbaGj;J bgw;wpUg;ghu;fs; vd;Wk;. 

me;j  Mtzk;  nkhroahdJ  vd;gjhy;jhd;  mt;thW 

th';fg;gl;Ls;sjhf thjplg;gLfpwJ/"

16.  The plaintiff though in his plaint had stated that she was 

always ready and willing to perform her part of the contract, she did not 

prove the same by adducing acceptable evidence. The legal notice dated 

02.05.2008 (Ex.A2) was issued after two years from the date of the sale 

agreement  (Ex.A1).   It  is  relevant  to  point  out  that  the time fixed for 

performance of the contract was four months from the date of the sale 

agreement.  It is true that the time is not the essence of the contract as far 

as  the  immovable  properties  are  concerned.  However  the  parties  had 

intended to complete the contract within a period of four months from the 
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date of the sale agreement. The plaintiff though had averred in the plaint 

that  the  first  defendant's  father  received  a  sum  of  Rs.50,000/-  on 

25.03.2006  and  another  sum  of  Rs.25,000/-  on  10.04.2006,  did  not 

adduce any documentary evidence to substantiate the same.  According 

to  the plaintiff,  the balance sale consideration is  only Rs.14,750/-  and 

that she had paid a sum of Rs.1,00,000/-.  In the absence of acceptable 

evidence in this regard, it cannot be held that the plaintiff had paid a sum 

of Rs.1,00,000/- towards sale consideration to the defendants. In a suit 

for specific performance of contract, the plaintiff must establish that he 

was ready and willing to perform the contract throughout the period of 

contract.  The first legal notice (Ex.A2) was issued after a lapse of 23 

months from the date of sale agreement (Ex.A1) and the suit was filed 

after a lapse of one year from the date of the notice. The observation of 

the first appellate Court in this regard is,

"15. On careful perusal of the plaint averments,  

it  is  clear that  the plaintiff  has miserably failed to aver  

about her readiness and willingness to perform her part of  

the contract. On perusal of Ex.A2, legal notice shows that  

on 01.05.2008, the plaintiff had issued legal notice to the  
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defendants 1 to 6 calling upon them to execute sale deed 

within one week from the date of Ex.A2 legal notice. It is  

evident  from Ex.A2,  that  the  plaintiff  had  issued  Ex.A2  

notice  after  lapse  23  months  from  the  date  of  sale  

agreement, even though time fixed in Ex.Al sale agreement  

for  the completion  of  agreement  is  only  4  months.  It  is  

held by Hon'ble Supreme Court of India in the following  

judgment as the plaintiff should not only plead and prove  

the  terms  of  the  agreement,  but  should  also  plead  and  

prove  his  readiness  and  willingness  to  perform  his  

obligations under the contract in terms of the contract.

CIVIL APPEAL NOS. 147-148 OF 2001

MAN KAUR (DEAD) BY LRS.

VS.

HARTAR SINGH SANGHA

9.  Section  16(c)  of  the  Specific  Relief  Act,  

1963  (Act'  for  short)  bars  the  specific  

performance  of  a  contract  in  favour  of  a  

plaintiff  who fails to aver and prove that he  

has performed or has always been ready and  

willing to perform the essential terms of the  

contract  which are  to  be performed by him  

(other  than  terms  of  the  performance  of  

which has been prevented or waived by the  
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defendant). 

Explanation  (ii)  to  section  16 provides  that  

for purposes of clause (c) of section 16, the  

plaintiff  must  aver  performance  of,  or  

readiness  and  willingness  to  perform  the  

contract  according  to  its  true  construction.  

Thus in a suit  for  specific  performance, the  

plaintiff should not only plead and prove the  

terms of the agreement, but should also plead  

and  prove  his  readiness  and  willingness  to  

perform his obligations under the contract in  

terms  of  the  contract.  (See:  N.P.  

Thirugnanam  to  R.  Jagan  Mohan  Rao  AIR 

1996  SC  116;  Pushparani  S.Sundaram  v.  

Pauline  Manomani  James  -  2002  (9)  SCC 

582;  and  Manjunath  Anandappa  v.  

Tammanasa  -  2003  (10)  SCC  390).  In  the  

first case, this Court held:

"The  continuous  readiness  and  willingness  

on  the  part  of  the  plaintiff  is  a  condition  

precedent  to  grant  the  relief  of  specific  

performance.  This  circumstance  is  material  

and relevant and is required to be considered  

by  the  court  while  granting  or  refusing  to  
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grant the relief. If the plaintiff fails to either  

aver  or  prove  the  same,  he  must  fail.  To 

adjudge  whether  the  plaintiff  is  ready  and  

willing  to  perform his  part  of  the  contract,  

the  court  must  take  into  consideration  the  

conduct of the plaintiff prior and subsequent  

to  the  filing  of  the  suit  along  with  other  

attending  circumstances.  The  amount  of  

consideration  which  he  has  to  ay  to  the  

defendant must of necessity be proved to be  

available.  Right  from  the  date  of  the  

execution  till  date  of  the  decree  he  must  

prove that he is ready and has always been 

willing to perform his part of the contract. As  

stated,  the  factum  of  his  readiness  and  

willingness  to  perform  his  part  of  the  

contract is to be adjudged with reference to  

the  conduct  of  the  party  and  the  attending  

circumstances. The court may infer from the  

facts and circumstances whether the plaintiff  

was always ready and willing to perform his  

part of contract."

16.  learned counsel  for  appellant  argued that,  

even  though  it  is  not  specifically  pleaded  in  the  plaint  
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about  the  readiness  and  willingness  of  the  plaintiff  to  

perform her part of contract, but the plaintiff has clearly  

stated in Ex.A2 legal notice, plaint and chief examination  

that  he  repeatedly  demanded  the  1st  defendant  and  his  

father  for  execution  of  sale  deed  which  will  clearly  

establish  the  readiness  and  willingness  of  the  plaintiff,  

therefore the conclusion arrived by the trial court that the  

plaintiff  has not proved her readiness and willingness is  

not correct. In the said circumstances the conduct of the  

plaintiff from the date of sale agreement has to be taken 

into consideration to ascertain whether she is ready and  

willing to perform the contract."

17. It is also relevant to point out that the plaintiff in her legal 

notice (Ex.A2) had stated that she requested the defendants to receive a 

sum of Rs.14,750/- towards balance sale consideration and execute the 

sale deed in her favour.  On the other hand, in the plaint, the plaintiff had 

stated  that  the  first  defendant's  father  Muthu  received  a  sum  of 

Rs.50,000/-  on  25.03.2006  and  another  sum  of  Rs.25,000/-  on 

10.04.2006 and issued receipts for the same.  As already observed, the 

plaintiff did not adduce those receipts either in the trial Court or in the 
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first appellate Court.  In the proof affidavit, the plaintiff  had stated that 

she approached the first defendant after three months from the date of 

execution of the sale agreement and requested him to execute the sale 

deed  in  her  favour  after  receiving  the  balance  sale  consideration  of 

Rs.89,750/-.  However, in the legal notice, the balance sale consideration 

is mentioned as Rs.14,750/-.  Thus the plaintiff has not approached the 

Court with clean hands.  Moreover, the defendants 1 to 6 have sold the 

suit property in favour of the defendants 7 to 9 for valuable consideration 

and  both  the  Courts  below  concurrently  held  that  they  are  bonafide 

purchasers for value. In any event, the plaintiff has not proved any of her 

contentions in the plaint and therefore the second appeal deserves to be 

dismissed.  In fact, there is no substantial question of law involved in the 

second appeal.

18. In the result,

i. The  Second  Appeal  is  dismissed.  No  costs.   Consequently, 

connected miscellaneous petition is closed.
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ii. The  decree  and  judgment  dated  27.08.2024  passed  in  A.S. 

No.18/2019,  on  the  file  of  the  Additional  District  Court, 

Kallakurichi and the decree and judgment dated 12.04.2019 passed 

in  O.S.No.40/2009,  on  the  file  of  the  Subordinate  Judge, 

Kallakurichi, are upheld.

 15.11.2024

Index: Yes/No

Internet: Yes/No

Speaking/Non-Speaking order

vum

To

1. The Additional District Court, Kallakurichi.

2. The Subordinate Judge, Kallakurichi.

3. The Section Officer, VR Section, 

     Madras High Court, Chennai.
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R. HEMALATHA, J.

vum

S.A.No.808 of 2024 and

C.M.P.No.25860 of 2024
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