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W.P.Nos.32679 of 2024 etc., batch

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED:  11.11.2024

Coram

THE HONOURABLE MR.JUSTICE M.SUNDAR

and

THE HONOURABLE MR.JUSTICE K.RAJASEKAR

W.P.Nos.32679, 32745, 32762, 32877 and 32906  of 2024

&

W.M.P.Nos.35511, 35590, 35602, 35698, 35723 of 2024

in

W.P.Nos.32679, 32745, 32762, 32877 and 32906  of 2024

W.P.No.32679 of 2024

1. S.Arivalagan

    S/o.Shanmugam

2. A.Kalaiarasan  

    S/o.Arivalagan

3. A.Santhi

    W/o.Arivalagan ... Petitioners

vs

1. The District Collector
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    Salem District

2. The Revenue Divisional Officer

    Attur, Salem District

3. Tahsildar

     Attur, Salem District

4. Mr.Periyasamy

    S/o.Muthu Gounder ... Respondents

Writ Petition filed under Article 226 of the Constitution of India 

praying  for  issuance  of  a  writ  of  certiorari  calling for  the  records  of 

impugned order in Na.Ka.206642/2024/K5 dated 17.08.2024 passed by 

the first respondent/District Collector, Salem and quash the same.

For Petitioners : Mr.A.Abdul Kader

in W.P.No.32679 of 2024

Mr.T.Shanmugarajeshwaran

in W.P.No.32745 of 2024

Mr.P.V.Balasubramaniam

Senior counsel 

for Mr.K.R.Samratt 

in W.P.No.32762 of 2024

Mr.C.A.Diwakar

for Mr.K.Chandrasekaran

in W.P.No.32877 of 2024
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Mr.V.R.Annagandhi

in W.P.No.32906 of 2024

For Respondents   : Mr.V.Ravi 

Spl. Govt. Pleader for R1 to R3

in all Writ Petitions 

C O M M O N   O R D E R

     (Order of the Court was made by M.SUNDAR, J.)

This common order will now dispose of the captioned five 'Writ 

Petitions' {'WPs' in plural and 'WP' in singular' for the sake of brevity} 

and the captioned five 'Writ Miscellaneous Petitions' {'WMPs' in plural 

and 'WMP' in singular for the sake of brevity} thereat. 

2. As regards the captioned main WPs, facts are common.

3. Short facts are that subject matter is a irrigation tank known as 

'Nathred Sahib Tank' situate in S.No.149,  Thulukkanoor Village, Attur 

Taluk, Salem District' [hereinafter said Tank' for the sake of brevity and 

convenience]; that  the said Tank is also known as 'Thulukkanoor lake'; 

that this is the third round of litigation; that the first round of litigation 
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was by way of a 'Public Interest Litigation' ['PIL' for the sake of brevity] 

vide W.P.No.28754 of 2005 when one V.Govindarajan filed a PIL with a 

prayer to direct the official respondents to remove alleged encroachments 

in said tank.   This WP was disposed of on 04.01.2008  by a  Division 

Bench inter alia remitting the matter to the District Collector (R1) before 

us i.e., District Collector, Salem with a directive to look into the matter, 

making it clear that if any representation is preferred giving the names of 

the  alleged  encroachers,  the  Collector  shall  get  the  matter  enquired 

through  the  Tahsildar  [R3]  before  us;  that  pursuant  to  this  order,  a 

representation appears to have been received and the Tahsildar appears to 

have  enquired  into  the  matter  and  made  a  report  dated  25.02.2008 

bearing reference e/f/12806/05/gp3; that thereafter the matter appears to 

have gone into slumber as there is no record to demonstrate that Collector 

has passed any further orders; that when matter stood thus,  the second 

round  of  litigation  commenced  vide W.P.No.13830  of  2012  (together 
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with a miscellaneous petition thereat) wherein one Periyasamy (R4 before 

us  in the captioned matters)  made a  prayer  to mandamus  the District 

Collector [R1]  to exercise powers  under  Section 3 of 'the Tamil Nadu 

Irrigation Tanks  (Improvement)  Act, 1949' [hereinafter 'Tank Irrigation 

Improvement Act' for the sake of brevity] to increase the capacity of said 

Tank; that  this writ petition came to be disposed of on 25.03.2024  by 

another Hon'ble Division Bench to which one of us (K.Rajasekar.J.,) was 

a party; that other Hon'ble Division Bench directed R1 (District Collector) 

to verify the revenue records,  documents,  the sanctity of the same and 

thereafter,  if said Tank is found to be a water body, there is a further 

direction to take appropriate action  to evict the encroachers; that while 

making  the  order,  Hon'ble  Division  Bench  has  made  it  clear  that  if 

homeless poor people are identified, then alternate tenements should also 

be considered; that the Hon'ble Division Bench emphatically held that no 

encroachment  can  be  permitted  in  water  bodies; that  pursuant  to  this 
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order  dated  25.03.2024,  R1  swung  into  action  and  after  detailed 

examination  of  records  made  an  'order  dated  17.08.2024  bearing 

reference  e/f/206642/2024/nf5'  [hereinafter  'impugned  order'  for  the 

sake of brevity and convenience] wherein and whereby R1 has made it 

clear that  the entire exercise is pursuant  to orders  of Hon'ble Division 

Bench and  after elaborate examination of documents,  has  come to the 

conclusion that there is a breach qua said Tank in S.No.149; that there is 

a breach of conditions on the basis of which pattas have been issued and 

the impugned order also makes it clear that it is very much a water body 

and with the intention of protecting the water body ad-measuring 53.02.5 

Hectares (131.03 acres) as per the Villiage Register which describes it as 

'JYf;fD}h; Vhp' [Thulukkanoor lake] R1 has directed that steps have 

to be taken for proper maintenance [guhkhpg;g[] of said Tank as a water 

body  as  in  the  revenue  records;  that  assailing  this  impugned  order, 

captioned five writ petitions have been filed by five individuals who were 
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all  respondents  in  W.P  No.13830  of 2012  in  which  Hon'ble Division 

Bench gave direction to R1 (District Collector) before us.

4. Mr.P.V.Balasubramaniam, learned Senior counsel instructed by 

respective  counsel  on  record  in  W.P.Nos.32679,  32745,  32762  and 

32906   of  2024  and  Mr.C.A.Diwakar,  learned  counsel  appearing  on 

behalf of counsel on record for the writ petitioner in W.P.No.32877 of 

2024 made submissions on behalf of writ petitioners.  

5.  Notwithstanding  very  many  averments  and  notwithstanding 

myriad  grounds  in  the  writ  support  affidavits,  learned  Senior  counsel 

Mr.P.V.Balasubramaniam and learned counsel Mr.S.Diwakar predicated 

their challenge to the impugned order on four crisp points and they are as 

follows:

a) The writ petitioners have not been given opportunity by 

R1 in making the impugned order;

b)  In the PIL,  the District  Collector has  filed a  counter 
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affidavit  dated  22.09.2005  inter  alia saying  that  S.No.149, 

Thulukkanur  Village,  Attur  Taluk,  Salem  District  has  been 

classified as Government Poramboke but this has not been taken 

seriously;   

c)  the  impugned  order  effectively  overrides 

G.O.Ms.No.2151,  Revenue  Department  dated  05.11.1968 

wherein  the  Government  has  directed  grant  of  patta  to  one 

Thiru.B.Peer  Mohammed  Rowther  and  four  others  of 

Thulukkanur Village on payment of actual assessment; 

(d) 'A' Register extract show S.No.149, 149/2A and 149/2B as 

Ryotwari lands.

6. Issue notice to official respondents i.e., R1 to R3.

7.  Thiru.V.Ravi,  learned  Special  Government  Pleader  accepted 

notice for R1 to R3.

8.  Learned State counsel submitted that  the impugned order has 
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been  made  pursuant  to  orders  of  another  Hon'ble  Division  Bench. 

Learned  State  counsel  further  submitted  that  the  impugned  order  has 

been made in accordance with the revenue records and it has taken into 

account the subsequent Government Orders i.e., subsequent to 1968 and 

the subsequent developments.

9. In the light of the trajectory the matter has taken, considering the 

legal perimeter within which the legal drill on hand perambulates, main 

writ petitions were taken up with the consent of both sides making it clear 

that  all  the  rights  and  contentions  of  R4  (private  respondent- 

Thiru.Periyasamy, son of Muthu Gounder) will remain preserved and will 

remain unaffected by this order. 

10.  We now proceed to  consider  the  submissions  one after  the 

other.

a)  the  first  point  turns  on  opportunity  to  the  writ 

petitioners.   The  order  of  Hon'ble  Division  Bench  is  in  two 
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parts.  The first part is to identify whether said Tank is a water 

body and second part is to initiate action against encroachers if 

it is found to be a water body. Now what has happened is, the 

first  part  has  been  complied with  diligently and  duly by  the 

Collector (R1).  Therefore, this argument of opportunity to the 

writ petitioners does not really arise.  To be noted, the earlier 

order  of  Hon'ble  Division  Bench  itself  makes  it  clear  that 

opportunity  to  all  parties  should  be  given.   Obviously, 

opportunity  will  be  given  when  removal  of  encroachment 

exercise (second part of the Division Bench order) begins.  

b) As regard the second point turning on counter affidavit 

dated 22.09.2005 in the first round of litigation i.e., PIL, it was 

very fairly submitted that  in the second round  of litigation in 

paragraph 4,  Hon'ble Division Bench has clearly said that  the 

District  Collector has  earlier stated  that  some portions  of the 
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land  are  patta  lands  and  this  is  a  reference  to  the  counter 

affidavit in the first round.  This means that order of Division 

Bench  dated  25.03.2024  pursuant  to  which  impugned  order 

was made by R1 clearly notices the stand of State in the first 

round qua PIL.  There is also a reference to  G.O.Ms.No.2151, 

Revenue Department dated 05.11.1968 and while dealing with 

that there will be a little more elaboration on this.  Suffice to say 

that the earlier stand of the District Collector in the first round 

of litigation has been duly noticed by the Division Bench which 

gave the direction  on 25.03.2024.

c)  This  takes  us  to  third  point  which  turns  on 

G.O.Ms.No.2151,  Revenue  Department,  dated  05.11.1968. 

This  Government  order  has  been  clearly  noticed  in  the 

impugned  order,  particularly  in  paragraph  9  thereat.  After 

noticing this G.O, the impugned order clearly takes note of the 
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subsequent  Government  order  being  G.O.Ms.No.41  of  the 

Revenue Department  dated  20.01.1987  which  makes  it  clear 

that  water bodies have to be protected, maintained and this is 

imperative and important.  This subsequent Government Order 

also makes it clear that the Government is carefully overseeing 

if there is any encroachment in water bodies and that effective 

steps  are  being  taken  to  ensure  complete  ban  on  any 

encroachment in water bodies.  Relevant portion of paragraph 9 

of the impugned order is extracted and set out infra:

'9...........ghh;it  5?,y;  fhQqk;  25/03/2024 

ehspl;l  khz;gik   brd;id  cah;ePjpkd;w 

jPh;g;g[iuapd;go tUtha;j;Jiw Mtz';fs;. MuR 

Mtz fhg;gfj;jpypUe;J bgwg;gl;l Mtz';fs;. 

bghJg;gzpj;Jiwapdhpd;  mwpf;if.  Mj;Jhh; 

tUtha; nfhl;lhl;rpaupd; mwpf;if kw;Wk; ,ju 

Mtz';fis guprPyiz bra;ag;gl;ljpy; Mj;J}h; 

tUtha;  nfhl;lhl;rpaupd;  mwpf;ifapd;go  nryk; 

khtl;lk;/  Mj;J}h;  tl;lk;  Jyf;fhD}h;  fpuhkk;. 

epy  cilik nkk;ghl;L  jpl;lj;jpw;F  Ke;ija 
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'm' gjpntl;oy;  g[y  vz;.149?,y;  131/03  Vf;fu; 

(53/02/5 bcwf;nlu;) epyk; muR g[wk;nghf;F  'egP 

rhag[ !;bgbc&y; nul;L' vd tifghL bra;Jk;. 

epy   cilik  nkk;ghl;L  jpl;l  g[yg;glj;jpy; 

@Jyf;fD}h;  Vhp@  vdt[k;  Fwpg;gplg;gl;l 

ePh;epiyapy;  ePh;epiy  g[wk;nghf;F  epy';fs; 

Ml;nrgidahd tifghl;L epykhf fUjg;glhj 

epiyapy; murhiz vz;/ 2151. tUtha;j;Jiw. 

ehs;?05/11/1968?,d;go  jdp  egh;fSf;F  gl;lh 

tH';fg;gl;Ls;sJ bjhpatUfpwJ/

ghh;it  4?,y;  fhQqk;  murhiz  (epiy) 

vz;/41.  tUtha;j;Jiw  ehs;  20/01/1987?,y; 

gpd;tUkhW bjhptpf;fg;gl;Ls;sJ/

'4. ePh;epiyg;  g[wk;nghf;F epy';fspy;  cs;s 

Mf;fpukz';fis  tuz;Kiwg;gLj;JtJ 

rk;ke;jkhf  nkny  gj;jp  1?,y;  brhy;yg;gl;l 

murhizfis  muR  kW  guprPyiz  bra;jJ/ 

ePnuhl;l';fs; kw;Wk; Fsk; Fl;ilds; tpy';fSf;F 

kl;Lkpd;wp  bghJ  kf;fSf;Fk;  gad;gLfpd;wd/ 

rpy  ,l';fspy;  mit  FoePUf;fhft[k; 

gad;gLj;jg;gLfpd;wd/   bjhlh;e;J  FoePu; 

tH';Fk; tifapy; MW kw;Wk; Fsk; ,itfspd; 

cl;gug;gpy;  fpzWfs;  btl;Lk;  gHf;fk;  gutyhf 
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,Ue;J tUfpwJ/ nkYk;. ePnuhl;l';fs;. Fs';fs; 

kw;Wk;  Fl;ilfs;  mtw;wpd;  mUfhika[s;s 

fpzWfspd; epyj;jo ePh; kl;lk; cau;e;j epiyapy; 

,Uf;f  cjt[fpwJ/   vdnt.  ePnuhl;l';fisa[k;. 

Fs';fisa[k;  kw;Wk;  Fl;ilfisa[k;  ghJfhj;J 

guhkupf;f  ntz;oaJ  kpft[k;  mtrpak;/  ,e;j 

khjpup  cs;s  vy;yh  ePu;epiyfspy;  cs;s 

Mf;fpukpg;g[fisa[k;  mfw;WkhWk;  mtw;wpy; 

Mf;fpukz';fs;  Vw;glhjthW  Th;e;J  ghJfhf;f 

ntz;Lbkdt[k;  muR  fUJfpwJ/   nkny 

brhy;yg;gl;l  midj;J  ePu;epiy  g[wk;nghf;F 

epy';fspy;  cs;s  Mf;fpukpg;g[fis 

tud;Kiwg;gLj;Jk;  bray;  Fwpg;g[fSf;F  xU 

KGikahd jilia muR tpjpj;Js;sJ//////  '  

(underlining made by this Court 

for  ease  of  reference  and  for 

emphasis) 

Therefore,  this  point  on   G.O.Ms.No.2151,  Revenue 

Department  dated  05.11.1968  pales  into  insignificance  and 

becomes  a  non-starter.   In  any  event  in   G.O.Ms.No.2151, 

Revenue  Department  dated  05.11.1968  itself  there  is  a  clear 

mention  about  the  existence  of  the  tank  and  clearly 
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G.O.Ms.No.41 dated 20.01.1987  will have an overriding effect. 

Therefore,  the  point  is,  the  existence  of  said  Tank  is  not  in 

dispute.

(d) This takes us to the last point turning on 'A' Register. 

'A' Register  clearly  refer  to  some sub-divisions,  namely  Sub-

Division  Nos.  149,  149/2A  and  149/2B  and  they  are  all 

subsequent developments which get subsumed by the imperative 

need to protect water bodies.  

Page 15  of 22
https://www.mhc.tn.gov.in/judis



W.P.Nos.32679 of 2024 etc., batch

11. The discussion thus far makes it clear that all the four points 

urged on behalf of the writ petitioners fail to cut ice with us.  As rightly 

pointed out by learned Special Government Pleader, the impugned order 

has been made by the Collector right earnest, pursuant to the directions of 

Hon'ble Division Bench.  Therefore, we find no reason to find fault with 

the Collector or interfere with the impugned order.

12.  Before we conclude,  we make   it  clear  that  this  Court  has 

repeatedly emphasised the need to protect water bodies and the lead case 

in this regard is  T.K.Shanmugam Vs. State of Tamil Nadu reported in 

2016-1-L.W-168.  This judgment followed a Full Bench ratio in another 

T.K. Shanmugam vs. The State of Tamil Nadu reported in 2015-5-L.W-  

397 and relevant paragraphs in T.K.Shanmugam case reported in  2016-

1-L.W-168 are paragraphs 26, 27 and 28 which read as follows:

'26.At this juncture,  this Court, taking  judicial notice  of  

the fact that even during the hearing  of this case, the State of  

Tamil Nadu is seriously  affected  by unprecedented  floods,  ie.,  
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during November 2015, and because of that, number of people  

were dead and many people lost their property, is compelled to  

put  its  views that  the  entire  loss  due  to  the  flood  was due  to  

maladministration  and  the  prevailing  practices  by  the  

authorities  as  almost  all  the  water  bodies  and  water  courses  

were allowed to be encroached  upon resulting in reduction in  

their flood storing and carrying capacity, forcing the water to  

deviate from its regular course and enter the residential areas  

causing  devastating  effects.  The  authorities  have  permitted  

construction  of  houses  in  the  water  bodies.  This  resulted  in  

inundation  of  these  areas  during  flood  and  all  these  houses  

submerged  under  the flood  water. This shows that despite  the  

orders  of  the  Court,  the  authorities  pretend  to  act  swiftly  in  

removing  encroachments  but  only  in  a  selective  manner  and  

not in a planned and determined manner.

27.It has become inevitable for this Court to put on record that  

the  authorities  in  power  cannot  destroy  the  water  bodies  or  

water courses formed naturally for the benefit of mankind for  

ever and it is beyond the power of the State to alienate or re-

classify  the  water  bodies  for  some  other  purposes  without  

compensating the effect of such water bodies.
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28.That apart, while answering the reference in a Writ Petition  

filed  at  the  instance  of  the  petitioner  herein,  viz., T.K.  

Shanmugam  vs. The State  of Tamil Nadu [2015  (5) LW 397],  

the  Full  Bench  of  this  Court,  after  considering  the  various  

Government Orders and the judgments of this Court and also  

following  the  observations  and  directions  issued  by  the  

Hon'ble  Apex  Court,  vide  order  dated  30.10.2015,  has  held  

that  even  the  tanks  which  do  not  fall  within  the  purview  of  

the Tamil  Nadu  Protection  of  Tanks  and  Eviction  of  

Encroachment  Act,  2007,  also  require  protection  from  

encroachment  and  any  encroachment  made  in  such  tanks  or  

water bodies have to be removed by following the provisions of  

the Act.' 

13.  The  impugned  order   also  clearly  deals  with  purported 

pattas and refers to the same as 'cs;jhs; jpUj;jk;'.  These matters 

turn on facts.  It will suffice to say that impugned order clearly  refers to 

Tahsildar's  proceedings  dated  13.07.1999  bearing  reference 

TK/8A/1/1409.
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14. Therefore, there can be no two opinion that water bodies 

need to be protected. Likewise, we are not inclined to find fault with R1 

(District Collector) for having diligently acted pursuant to the orders of 

this Court. 

15.  One  other  point  which  we  deem  appropriate  to  record 

before writing the operative portion is on Tank Irrigation Improvement 

Act  i.e.,  the  Tamil  Nadu  Irrigation  Tanks  (Improvement)  Act,  1949. 

This Tanks Irrigation Improvement Act vide Section 2(d) defines 'Tank' 

as  follows:

'2.  In  this  Act,  unless  there  is  anything  repugnant  in  the  subject  or  

context:-

(a) ....

(b) .....

(c) .....

(d)  "tank"  means  an  irrigation  tank  in  the  State  of  Tamil  

Nadu.' 
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16.  The  purpose  of  Tank  Irrigation  Improvement  Act  is  to 

empower the State Government to increase the capacity and efficiency of 

irrigation tanks in the State of Tamil Nadu.   A careful perusal of the 

scheme of the statute and more particularly Section 3 thereat makes it 

clear that this function of the State to increase the capacity and efficiency 

of  irrigation  tank  includes  all  tanks  irrespective of  whether  they  are 

situate in ryotwari,  zamindari, inamdari or other area.

17.  Ergo, the sequitur  is captioned writ petitions fail and the 

same are dismissed.  Consequently, captioned WMPs threat also perish 

with  the  main  WPs.   This  means  that  captioned  WMPs  are  also 

dismissed.  There shall be no order as to costs.  

[M.S.,J]               [K.R.S.,J]

          11.11.2024

gpa

P.S. I: Upload forthwith

P.S.II : All concerned including the Registry of Madras High Court to  

act forthwith on the uploaded soft copy of this proceedings as uploaded  
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in  the  official  website  of  this  Court.  To  be  noted,  the  soft  copies  

uploaded in the official website of this Court are water marked, besides  

being QR Coded.
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M.SUNDAR,J.,

and

K.RAJASEKAR, J.,

gpa

To

1. The District Collector

    Salem District

2. The Revenue Divisional Officer

    Attur, Salem District

3. Tahsildar

     Attur, Salem District

W.P.Nos.32679 of 2024 etc., batch

11.11.2024
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