W.P.No0s.30080 of 2019 & 500 of 2020

IN THE HIGH COURT OF JUDICATURE AT MADRAS

ORDER RESERVED ON : 11.03.2024

ORDER PRONOUNCED ON : 15.04.2024

CORAM:

THE HON'BLE MRS.JUSTICE.N.MALA

W.P.Nos.30080 of 2019 & S00 of 2020
and W.M.P.No0s.30020 & 35395 of 2019

W.P.N0.30080 of 2019

The Management

Elgi Electric and Industries Limited,

(Formerly known as L.G. Electricals and
Industries Limited)

Rep. by its Senior Manager HR,

Mullupadi Village,

Thamaraikulam (Post),

Pollachi,

Coimbatore — 642 109. ... Petitioner
/Vs./

1.K.Karthikeyan

2.S.Saravanan

3.R.Radhakrishnan

4.K.Agatheeswaran

5.C.Santhakumar
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6.S.Sakthivel

7.S.Manikandan
8.K.Singaravel

9.A.Kumaravel
10.R.Mohanraj
11.M.Manickaraj
12.S.Manikandan
13.K.Sivasankar
14.V.Gopal
15.A.Mahendran
16.T.S.Josvagananaraj
17.S.Ayyasamy
18.V.Sabareeswaran
19.M.Thirugnanasambantham
20.U.Ramesh (Deceased)
21.T.Manickam
22.R.Dharmaraj
23.M.Senthilkumar

24 K.Anilkumar
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25.Kasthuri

26.Utthandan

(R25 and R26 are substituted as Lrs of deceased R20

as per order dated 27.11.2023 in WMP.No.19844 of 2022) ... Respondents
PRAYER: Writ Petition 1s filed under Article 226 of the Constitution of India, to
issue a Writ of Certiorari, calling for the records of the Principal Labour Court,
Coimbatore in 1.D.N0s.90, 47, 52, 56, 58, 59, 62, 63, 70, 72, 73, 75, 78, 80, 81, 82,
83, 87, 88, 93, 94, 95, 98 and 104 of 2013 and quash its award dated 06.06.2019.

For Petitioner : Mr.S.Ravindran, Senior Counsel for
Mr.S.Bazeer Ahamed

For Respondents : Mr.N.Manoharan

W.P.No.500 of 2020

1.K.Karthikeyan
2.S.Saravanan
3.R.Radhakrishnan
4.K.Agatheeswaran
5.C.Santhakumar
6.S.Sakthivel

7.S.Manikandan
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8.K.Singaravel
9.A.Kumaravel
10.R.Mohanraj
11.M.Manickaraj
12.S.Manikandan
13.K.Sivasankar
14.V.Gopal
15.A.Mahendran
16.T.S.Josvagananara]
17.S.Ayyasamy
18.V.Sabareeswaran
19.M.Thirugnanasambantham
20.U.Ramesh (Deceased)
21.T.Manickam
22.R.Dharmaraj
23.M.Senthilkumar

24 K.Anilkumar

25 Kasthuri
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26.Utthandan
(R25 and R26 are substituted as Lrs of deceased R20
as per order dated 27.11.2023 in WMP.No.19844 of 2022) ... Petitioners
/Vs./

The Management
Elgi Electric and Industries Limited,
(Formerly known as L.G. Electricals and

Industries Limited)
Rep. by its Senior Manager HR,
Mullupadi Village, Thamaraikulam (Post),
Pollachi, Coimbatore — 642 109. ... Respondent
PRAYER: Writ Petition 1s filed under Article 226 of the Constitution of India, to
issue a Writ of Certiorarified Mandamus, calling for the records pertaining to the
award dated 06.06.2019 made in 1.D.Nos.90, 47, 52, 56, 58, 59, 62, 63, 70, 72, 73,
75, 78, 80, 81, 82, 83, 87, 88, 93, 94, 95, 98 and 104 of 2013 passed by the learned
Additional Labour Court, Coimbatore, quash the same in so far as the denial of full
backwages, and consequently direct the respondent to pay the entire backwages,
bonus and allowances from the date of their oral termination dated 11.05.2010 to
the date of reinstatement on par with their experience.

For Petitioners : Mr.N.Manoharan

For Respondent : Mr.S.Ravindran, Senior Counsel for
Mr.S.Bazeer Ahamed
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COMMON ORDER

W.P.N0.30080 of 2019 is filed to call for the records of the Principal Labour
Court, Coimbatore in 1.D.Nos.90, 47, 52, 56, 58, 59, 62, 63, 70, 72, 73, 75, 78, 80,
81, 82, 83, 87, 88, 93, 94, 95, 98 and 104 of 2013 and quash its award dated

06.06.2019.

2.W.P.No0.500 of 2020 is filed to call for the records pertaining to the award
dated 06.06.2019 made in [.D.No0s.90, 47, 52, 56, 58, 59, 62, 63, 70, 72, 73, 75, 78,
80, 81, 82, 83, 87, 88, 93, 94, 95, 98 and 104 of 2013 passed by the learned
Additional Labour Court, Coimbatore, quash the same in so far as the denial of full
backwages, and consequently direct the respondent to pay the entire backwages,
bonus and allowances from the date of their oral termination dated 11.05.2010 to

the date of reinstatement on par with their experience.

3.The above said writ petitions arise out of a common award dated
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06.06.2019 and hence disposed by this common order.

4.The petitioner in W.P.N0.30080 of 2019 will be referred to as the petitioner

and the respondent therein as respondent.

5.The Writ Petition in WP.No0.30080 of 2019 is filed challenging the Award
dated 06.06.2019 made in I.D. Nos. 90, 47, 52, 56, 58, 59, 62, 63, 70, 72, 73, 75,
78, 80, 81, 82, 83, 87, 88, 93, 94, 95, 98 and 104 of 2013 passed by the Learned
Additional Labour Court, Coimbatore. The Writ petition in W.P.N0.500 of 2020 is
filed challenging the said Award dated 06.06.2019 in so far as its relates to grant of
25 % of back wages for a limited period and denial of full back wages from

11.05.2010 t1ll the date of reinstatement.

6.The respondents are the workers of the petitioner company. There was a
settlement under ID Act, 1947 between the petitioner and the respondent covering
the period between 01.04.2005 and 31.03.2008, but the petitioner failed to pay the
bonus as agreed for the year 2008- 2009. While so, the petitioner announced lay

off from September 2008 and it was recalled on 31.06.2009, and thereafter the
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petitioner again declared layoff from July 2009. Further, the petitioner orally
terminated the respondents on the ground of unauthorized absence from
11.05.2010. The respondents raised the disputes U/s. 2A (2) of the I.D. Act and the
same was contested by the petitioner mainly on the ground of delay in raising the
dispute and also on the basis of the settlement entered into with 97 workers. The
first respondent examined himself as W.W1 besides marking Ex.W1 to Ex.W39.
The petitioner examined M.W1 besides marking Ex.M1 to Ex.M5. After trial, the
Labour Court passed an Award on 06.06.2019 directing reinstatement of the
respondents with 25 % back wages from the date of oral termination till
25.01.2017. The Labour Court held that the respondents were not entitled to claim
back wages from 25.01.2017. Aggrieved by the Award of the Labour court, both
the petitioner as well as the respondents have preferred the above writ petitions.
7.1t 1s submitted by both the learned counsels that in pursuance of the Award,
the petitioner reinstated the respondents and therefore the only issue that survives

for adjudication is on the backwages payable to the respondents.

8.The learned Senior counsel for the petitioners submitted that the finding of

the Labour Court on the illegal oral termination is challenged for the limited
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purpose of showing that the respondents are not entitled to backwages. The
learned Senior counsel raised the following issues.
1.The Claim Petition ought to have been rejected as it was filed
beyond the period of three years from the date of the alleged oral
termination.
2.The finding of the Tribunal on oral termination was perverse as
it failed to note that the respondents voluntarily abandoned
service in spite of note to report for duty.
3.The respondents were not eligible for backwages because they

failed to plead and prove that they were not gainfully employed.

9.The learned counsel for the respondents on the other hand submitted that
the Labour court having returned a factual finding on the basis of the evidence on
record, this Court should not interfere with the same while exercising jurisdiction
under Article 226 proceedings. According to the learned counsel, the plea of
limitation cannot be sustained because the Hon'ble Division Bench of this Court
has held that the period of three years should be reckoned from the date of

Amendment and as the claim petition was filed within three years of the
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Amendment the plea should fail. The learned counsel on backwages submitted
that the Labour Court having found that the termination was illegal ought to have

awarded full backwages.

10.I have heard both the learned counsels and have perused the materials

placed on record.

11.Point No.1 — Limitation:

It is the case of the learned counsel for the petitioner that claim petition
ought to have been rejected as the same was filed beyond three years from the date
of alleged oral termination dated 11.05.2010. According to the learned counsel,
the respondents approached the Conciliation Officer on 19.06.2012 and thereafter
raised the dispute only on 17.05.2013, which was beyond three years from the date
of oral termination dated 11.05.2010. The learned counsel referring to Section
2(A) of the 1.D. Act submitted that the dispute filed beyond three years was not
maintainable.

12.The learned counsel for the respondents on the other hand relying on the

Division Bench Judgment of this Court in W.A.No0.3107 of 2021 dated 23.01.2023
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contends that the period of three years should be reckoned from the date of
amendment 1.e. 15.09.2020. The Hon'ble Division Bench of this Court in the said
case held as follows:
“10....... It is no doubt true that if any order is passed
prior to 15.09.2010, the Industrial Dispute must have to be
raised within a period of 3 years i.e., the date of coming into
effect of amendment provision to Section 2 A of the Act, which

is not the case herein and the dispute herein was raised on

29.05.2013.”

13.In the light of the said Division Bench Judgment of this Court, I am of the
view that the contention of the learned counsel cannot be sustained. I am bound
by the Judgment of the Division Bench and therefore the plea of limitation raised

by the petitioner is rejected.

14.POINT No.2 -
Whether it was an oral termination or abandonment of service

The petitioner submits that the finding of the Labour Court that there was
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oral termination of the respondents was perverse in as much as the Labour Court
failed to consider the vital documents Ex.M1 and M2 and also the evidence of the

first respondent, who was examined as W.W.1 on behalf of all the respondents.

15.The learned counsel for the respondents on the other hand submitted that
the finding is a finding on facts based on the evidence and therefore this Court
should not interfere with the same as an Appellate Court while exercising the
jurisdiction under Article 226 of the Constitution of India. The learned counsel
relied on few judgments in support of his submission. It is trite that this Court
while exercising jurisdiction under Article 226 of the Constitution does not act as
an Appellate court, but when perversity is proved or apparent error is established

then the finding of the Labour Court can be interfered with.

16.According to the learned counsel for the petitioner the Labour Court over
looked the vital documents Ex.M1 and Ex.M7 and the admission of the first
respondent and therefore, the finding is perverse. Ex.M1 and Ex.M2 are the copies
of the show cause notices dated 13.05.2010 displayed on the notice board of the

petitioner company relating to Motor Division and Textile Division. Under Ex.M1
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W.P.No0s.30080 of 2019 & 500 of 2020

and Ex.M2, the petitioner called all its employees to report for work, who had

showcause notices were admitted by the first respondent in his cross examination.

The relevant portion of the cross examination is as follows:

“Bltaunrsly  GlorlLrr  ifallsy vyl Flev
Clsmidlsvranii sar /1.05.2010 ERY RTDYE
WETBESpld,  (pstariafliyidorny) — Caismvbe T

LBUUSTSH — Yauisemar — Camwsds — HoINGL L

[3.05,.2010 g1y galliy LI8V60) SUf6V
GLITL (h GHEMTT BT TSIy &) Y& Bl !
&L BT B Ol SovswL ey lgall2gsnls)

uslyfywy &l elsmfsvrarigar  11.05.2010  wpsH6
seIalls  WpETBBUpLD,  (psaisrialliidsain)  Coalsnvsb
UITLOSY  @NBLULIST) YUTBDN COIHVSS 2LITSLD
Lilg [3.05,.2010 ) galliLy LI8V60) SUfsV
GLITL (h TGN BOMT  6Tsimmsy &I, Y& BLEN.Y.L
&L AUPSESG  BSISHEN  CFUS  C)Smiflsvmani sar
CurLLmi  pafogsi wpmls Gl SavsoL ay  al2gsmnsr s

CFIBS clsmiflsvrsnisar 24 L08R SBTITTT B 611160 2

https://www.r%f%:(t%%ov.in/judis

The said



W.P.No0s.30080 0of 2019 & 500 of 2020
WYSTIiGswar — Salf 0Py  YsoaTa(BL  GLOTL LT

L afl2gensi &  FMibsaiseT Yaurjsar.”

17.1t is the respondents case that they were prevented from reporting for
work from 11.05.2010, therefore, the burden was on the respondent to establish
that the petitioner prevented them from reporting for work. On this aspect, the
evidence of W.W.1 is as follows:
“ymlalltisors ClLmm &% GBI (h 14.05.2010
CHEBUND  BIBISaT ColsmsVSHS  CIFaTCHTLL. Y GOTIT 61
6TI5I B CoUsmsy 6l (b & HalsDs05V 67607 (1)
BIHAUTESSING Sadblh  6TupSaleoans. Clsmidlsvrani
BIOY  YYUSVIIL (Pl YEIS STSHBV 6lFus 2 A (1)
1059V, Lthgwnso — ur&&lpavs sl 14.05.2010
CEHSUND  BIBIGGT — ColmVSHS — CIF@GCHIL  Zp6aTI6D
6TI51 %5 A5 B (& CoU606V 611 (h & BV 606V )
OIS Mahl&Ballsosmey  sTsimrsy & IBITOUT LD 6T60T 50T
BTIONGEBINHENS YOV 6165 CIBISHESDHIDBTS

6TEIGENAT Lol 0gyLiL) GCIFUISTISaT  6Taimasy 6160155
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ClBMwurs). "

18.From the aforesaid admission it is clear that the contention of the
respondents that the petitioner prevented the respondents from reporting for work
is not true. If really the respondents were prevented the respondents would have
atleast raised the issue before the Conciliation Officer. Admittedly no such issue
was raised before the Conciliation Officer. It is to be noted here that the Labour
Court relying on Ex.W19 to Ex.W21, Ex.W23, Ex.W28, Ex.W34 found that the
Union immediately responded to the oral termination and made a complaint to the
Police, Labour Department. The Labour Court found that the aforesaid documents
raised a strong presumption in favour of the petitioner's claim on oral termination.
The Labour Court failed to note that in spite of the petitioner's show cause notice
dated 13.05.2010 under Ex.M1 and Ex.M2, the respondents instead of reporting
for work sent letters under the aforesaid Exhibits relied by the Labour Court. The
respondents have not given any explanation as to why they did not report for duty.
The conduct of the respondent in not reporting for duty in spite of knowledge of
the notices dated 13.05.2010 clearly shows that the respondents were not illegally

terminated, but they had voluntarily abandoned the work. It is further pertinent to
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note that the petitioner during the pendency of the Conciliation proceedings and in
the counter to the claim petition/additional counter filed by it before the Labour
Court called the respondents to report for duty. The Labour Court failed to refer to
the vital evidence of W.W.1 in cross examination which is as follows:
"BIUTEL  TEISESHSG Caleney TR 0g)SETS
BIJANS DI — SHFLOUPL — ClDVS — SJ — SUWTITS
2 gl Yernsy Lol Fiouaris  wpayls  G)SBmL i & & sor
FloUeTLd  AUPEIS  QUISVTS  STRIMISY  BIEIGAT  106)als)
CHEIMYan YD SHG — LUNBIIBISEFSE GBI (HSSHT

Ll%&G  CIFRSV SWIgnss Qs semmid, "

19.1t is therefore clear that the respondent has admitted that the offer of
employment was given only because there was no termination. These vital aspects
were over looked by the Labour Court and therefore the finding of the Labour
Court in rejecting the above vital evidence has led to erroneous conclusion that the
termination of the respondents was illegal. It is further seen that at several stages
of the proceedings, the petitioner offered to take back the respondents, but it was
the respondents who refused to report for work. Though the Labour Court

accepted the above evidence, it strangely confined it to denial of full backwages
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only. The above facts are relevant not only for the purpose of deciding the claim
for backwages, but also for deciding the validity of the termination. One more
aspect which needs to be highlighted here is that even in the reply statement filed
before the Conciliation Officer under Ex.W37 dated 28.08.2012 the petitioner
asked the respondent to report for work but they failed to report for work. Another
aspect which needs to be highlighted is here that there is no explanation by the
respondents as to why they waited for two years from the date of alleged oral
termination to raise a dispute before the Conciliation Officer. If really the
respondents were concerned about their non-employment they should have

immediately raised the dispute.

20.All the above aspects were not considered by the Labour Court while
deciding the issue on the validity of the oral termination. I therefore find that the
finding of the Labour Court on issue Nos.1 to 3 is unsustainable and therefore the

same 1s setaside.

21.The Hon'ble Supreme Court in the case of Vijay S. Sathaye Vs. Indian

Airlines Limited and Others reported in (2013) 10 SCC 253, while considering
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similar 1ssue of termination of services viz-a-viz the abandonment of services held
that the termination entails positive action on the part of the employer while
abandonment of service is a consequence of unilateral action of the employee. The
Hon'ble Supreme Court held as follows:
“12.1t is a settled law that an employee cannot be termed
as a slave, he has a right to abandon the service any time
voluntarily by submitting his resignation and alternatively, not
joining the duty and remaining absent for long. Absence from
duty in the beginning may be a misconduct but when absence is
for a very long period, it may amount to voluntarily
abandonment of service and in that eventuality, the bonds of
service come to an end automatically without requiring any
order to be passed by the employer.
13.In M/s.Jeewanlal (1929) Ltd., Calcutta v. Its

Workmen, AIR 1961 SC 1567, this Court held as under:

“6. ... there would be the class of cases where long
unauthorised absence may reasonably give rise to an inference
that such service is intended to be abandoned by the
employee.”
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(See also:Shahoodul Haque v. The Registrar, Co-

operative Societies, Bihar & Anr., AIR 1974 SC 1896).

14.For the purpose of termination, there has to be
positive action on the part of the employer while abandonment
of service is a consequence of unilateral action on behalf of the
employee and the employer has no role in it. Such an act
cannot be termed as ‘retrenchment’ from service. (See. State of

Haryana v. Om Prakash & Anr., (1998) 8 SCC 733).

15.In Buckingham and Carnatic Co. Ltd. v. Venkatiah & Anr.,
AIR 1964 SC 1272 while dealing with a similar case, this

Court observed :

“Abandonment or relinquishment of service is always a
question of intention, and normally, such an intention cannot
be attributed to an employee without adequate evidence in that
behalf.” A similar view has been reiterated in G.T. Lad & Ors.

v. Chemicals and Fibres India Ltd., AIR 1979 SC 582.”

22 .From the facts of the present case and the law laid down in the aforesaid

Judgment, it would be clear that there is absolutely no explanation by the
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respondents as to why they did not report for work pursuant to the notices dated
13.05.2010. Further as the respondents failed to prove that they were prevented by
the petitioner from reporting for duty, the only conclusion that can be drawn is that

the respondents abandoned the service.

23.POINT No.3 — On backwages

In view of my finding that the respondents abandoned the services and there
is no oral termination by the petitioner, the question of backwages does not arise
and therefore, the Award of the Labour Court granting 25% of the backwages to
the petitioners from the date of oral termination till 25.01.2017 is setaside. The

Judgment relied by the respondents are therefore not relevant.

24.In view of the above discussions, the W.P.N0.30080 of 2019 is allowed
and the W.P.No0.500 of 2020 1s dismissed. However, there shall be no order as to

costs. Consequently, the connected miscellaneous petitions stand closed.

15.04.2024
Index: Yes / No

Internet  : Yes/ No
Speaking Order/Non-speaking order
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ah

To

1.The Additional Labour Court,
Coimbatore.

2.The Management
Elgi Electric and Industries Limited,
(Formerly known as L.G. Electricals and
Industries Limited)
Rep. by its Senior Manager HR,
Mullupadi Village,
Thamaraikulam (Post),
Pollachi,
Coimbatore — 642 109.

N.MALA, J.

ah
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PRE-DELIVERY ORDER IN
W.P.Nos.30080 of 2019 & 500 of 2020

15.04.2024
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