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JUDGMENT

M.S.RAMESH.J.

Heard Mr.R.C.Paul Kanagaraj, learned counsel for the appellant and

Mr.E.Raj Thilak, learned Additional Public Prosecutor, for the respondent.

2. The brief facts of the case are that the appellant, along with 5
others, had a grudge against the deceased Ethiraj and his brother, since they
had been informing the Police about the mamool being collected by the
accused persons from the owners of the leather business at Chrompet. With
this motive, on 10.10.2002 at about 07.30 P.M., all the 6 accused had
trespassed into the cable television office of witness Ramesh Babu and with
an intention to murder Ethiraj and Ramesh Babu, had used deadly weapons
and inflicted several cut injuries on them. The injured witness Ramesh Babu
had given a complaint to the Police, which was initially registered in Crime
No0.434/2002 for the offences under Sections 148, 324 and 307 IPC.
Thereafter, on 11.10.2002, the said Ethiraj had succumbed to injuries at
Government General Hospital, Chennai and the offences in Crime

No0.434/2002 was altered to Sections 148, 324 and 302 IPC. On completion
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of the investigation, a final report came to be passed against all the 6 accused

of having committed the offences under Sections 148, 450, 307 and 302 IPC.

3. After perusal of the documentary evidences before it, the trial Court
had framed charges against A1 for the offences under Sections 148, 450, 307
and 302 IPC. When these charges were read over and explained to the
accused, he pleaded that he was “not guilty” of the charges. Pending the case
before the trial Court, the accused 2 to 6 had expired and hence, the criminal

charges against them were declared to have abated.

4. Before the trial Court, the prosecution had examined 15 witnesses
P.W.1 to P.W.15 and marked 35 documents Exs.P.1 to P.35, apart from the
material objections M.O.1 to M.O.10. No witness or documents were

marked on the side of the accused.

5. The evidences let in by the prosecution before the trial Court are as
follows:-

5.1. PW.1, namely Ramesh Babu, is the brother of the deceased, who
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is also an injured eye witness. According to P.W.1, on 10.10.2002, at about
07.30 P.M., when he, along with his brother Ethiraj, were at the first floor of
the cable television office at No.15, G.H.Road, Chrompet, A1, along with 5
others, had come inside the office and by claiming that P.W.1 has been
informing the Police about the accused receiving mamool and attempted to
indulge in roadblock protest against the accused, Al had inflicted cut
injuries above his right eyes. The other accused had also inflicted cut injuries
with knives. At that point of time, when his brother Ethiraj went to stop
them, Al, along with the other accused, had caused several cut injuries on
his head, neck and several other places. At that point of time, his employees,
Suresh (P.W.3) and Jagan (P.W.4) and his another brother, namely
Janakiraman, (P.W.2) had come inside, when all the accused ran away from
the scene. Thereafter, Ethiraj was taken to the Chrompet Hospital and in
another auto rickshaw, P.W.1 and his brother went to the same hospital. The
doctors at Chrompet Hospital had advised Ethiraj to be taken to the
Government General Hospital at Chennai and accordingly, he was shifted
there. P.W.1, along with P.W.2, had then given a complaint (Ex.P.1) to the

Police at 08.45 P.M. of 10.10.2002 by naming the 1* accused, since he knew
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him through the cable television business. P.W.2, however, succumbed to
injuries at about 12.40 A.M. on 11.10.2002. He also stated that on
30.10.2002, a test identification parade was conducted at the Central Prison,
Puzhal, Chennai, where he had identified 3 of the accused. The knives used
by the accused were marked as M.O.1 and M.O.2 through him.

5.2. PW.2 is also the brother of the deceased, who had seen the
accused going to the cable television office on the upper floor, where the
deceased and P.W.1 were present and when he heard a loud commotion, he
rushed upstairs, when he saw A1 rushing out with a blood stained knife in
his hand. He then took P.W.1 to the Government Hospital at Chrompet,
where Dr.N.D.Kumari had issued the accident register (Ex.P.28).

5.3. Suresh (P.W.3) and Jagan (P.W.4) are the employees of the cable
television office run by the deceased and his brothers, who were the eye
witnesses to the occurrence. According to both of them, they had seen all the
accused going to the cable television office in the first floor, whom they
thought were customers of the business. When they heard a loud commotion
from the office, where the deceased and P.W.1 were present, they rushed to

the first floor, where they saw A1, inflicting injuries with a knife on both the
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deceased and P.W.1.

5.4. Prakashkumar (P.W5) and Gopal (P.W.6) are the witnesses to the
arrest and confession of A1 and A4. The admitted portion of the confession
statement of A4 was marked as Ex.P.2 and in the seizure mahazar as Ex.P.3.
The admitted portion of the confession statement of A1 was marked as
Ex.P.4 and in the seizure mahazar as Exs.P.5 and P.6.

5.5. PW.7 is the Judicial Magistrate, who had conducted the test
identification parade at the Central Prison, Puzhal. The order of the
Additional District and Sessions Judge cum Chief Judicial Magistrate,
Chengalpattu, permitting for test identification parade, was marked as
Ex.P.7. The requisition by the Investigating Officer for conducting test
identification parade was marked as Ex.P.8 and the proceedings of the
Judicial Magistrate on the test identification parade was marked as Ex.P.9.

5.6. PW.8 is the Inspector of Police, who had registered the FIR
(Ex.P.10) in Crime No0.434/2002.

5.7. PW.9 is the Inspector of Police, who had conducted the initial
investigation. According to him, he had gone to the scene of occurrence on

10.10.2002 itself and prepared a rough sketch (Ex.P.11) and an observation
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mahazar (Ex.P.12). In the presence of the witnesses, he had then seized
mosaic floor pieces with blood stains (M.O.3 series), a knife cover (M.O.4)
and 5 pairs of chappals (M.O.5 series) under seizure mahazar (Ex.P.13).
When Ethiraj had died at Government General Hospital, Chennai, he had
filed an alteration report (Ex.P.14), by including the offence under Section
302 IPC. He had then conducted an inquest over the body of the deceased on
11.10.2002 and prepared an inquest report (Ex.P.15). Through a seizure
mahazar (Ex.P.16), he had seized two blood stained light green colour pant
and a red underwear (M.O.6 series). Thereafter, on receiving a secret
information on 17.10.2002, he had arrested A2 at 11 A.M., who had given
his voluntary confession. Based on the confession, he had recovered the
knife used by him under Ex.P.17. Under seizure mahazar (Ex.P.18), he had
seized the knife (M.O.1). He had then prepared a rough sketch (Ex.P.19) of
the knife used by A2. He then recorded his confession statement, the
admitted portion of which are Exs.P.20 and P.21. He also identified the knife
(M.O.2) seized by him. The rough sketch of M.O.2 drawn by him was
marked as Ex.P.22. On 22.10.2002, he had arrested A3 and obtained his

confession statement, the admitted portion of which is marked as Ex.P.23.
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Based on the confession, he had seized a knife under Ex.P.24, the sketch of
which is marked as Ex.P.25. He was thereafter transferred to Tambaram
Police Station on 26.11.2002.

5.8. P.W.10 is the doctor at Government General Hospital, Chennai, to
whom the deceased was initially brought on 10.10.2002 at 09.25 P.M. and he
had recorded the accident register (P.26). According to him, the deceased
was claimed to have been attacked by 4 known persons with knifes.

5.9. PW.11 1s the doctor, who had issued the wound certificate
(Ex.P.27) of the deceased, as well as P.W.1's accident register (Ex.P.28).

5.10. The doctor, who conducted the postmortem on the deceased, was
examined as P.W.12 and the postmortem certificate issued by him was
marked as Ex.P.29. As per the said certificate, the following injuries were
found in the body of the deceased.

~

“srumisar: 1) Fgrdoy Srwmiser 6 x 3
OF.1d yeralled wridleyn, 5 x 2 Q&1 yoallsd
Vg UHE @pUdlen, 3 x 2 6F1 Syerals
QL& CamatulsmLulleih  SHTeEmiILL L6,

Gl6uL’ (h & SHTWEISH6N:- 8 & M1 611 63T
Qoaul(pdasmwn 6 x 0.5 Q& x GCamar
ATHBHDG  uvg  (Wpnismaullsy  alyuller &L
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SITETILLL .

Qm Jlaier Geul(hbsrun 10 x | G&F.1d
26660 560 & TS DD 616V % 6% & Uil60
STIILULL G, gm Caulhésrwn 7 x | Q&
X 6y HTSHSNG g  Camarul el il
CebursSSls0 STMIIULL S, @@ ClouLl (h&SMwid
x | GEd x ey WP1SHNG VS
CamatulsnLullal p&IG UnSHSlsh STauliulL G.

uev merwome &gmiiy stwmser 10 6l&.10
garalled U CaHTaTUL LUy Ul L&dhE DSl
STElULLE.  @m G pdesumn 12 x |
gl sHoF JPHIDSG QLA (pYEisnSullsd
QL& waflEHligsd STILLL G
H6m6vuflev SITBILILL L SHITWIEI&H60:- 8 (I
Friiureiengwsd  @LOurL  Geul (b Sruwih. 6
gl QL& sdodbe  Gusd  CBmluilsd
STEILILLL &), (1 O &FmIG S B e 65 & LI 6V
@Quiu‘L  Qeul(phdsrwin 1 OF.1h B HS
QLa usEs QL& sau Gusd 4 O&.1 Yamalle
STEOULLE. Q@  &rdeumel  Gleul (h&H&mwid
HSW  @LiOulL 4 AF: T X 8- ¥:3)C
Smevulled LG  USSSBl0  UVS  BTHIBG
Gusd 3 Q&.1d Iyemaflsd  STawliLL L. Q(h
UMaTHS  HSW Q@QLUUCL  Qeul (hdsmwih 13

O &.10 bosaNG Soooullsd  Ueaiudsssle
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SITETILLL .

(I Fljlw GléuL” (h & HTuiLh 660U 6T
VG USHESBI0 1§ x 16 GQF1 ymaysHs
STEOULL & UL Oeul (hSSTWEIGET — GDSHSLD
OB (h HGWTS &6mev et L 6ot LI & & & P60
STElULLeT. Ul  Howenw o  C&FUS
Ut S &Sl &UTeL QLU (Hh&HEG  Gosh 2 6160
Blad&en ey FlelY  BIWSDle0 S
Cariidgd HSUTLS Sl  Geh 2 aTar  6TaULL &6
6T606umd  Oleul LUl (h  CBTMYEIS] STavliuLlL &).”

5.11. PW.13 is the Judicial Magistrate, who had recorded the
statement of P.W.1, PW.4 and two others on 10.01.2003, the statements of
which were marked as Ex.P.30.

5.12. P.W.14 is the Village Administrative Officer, who was a witness
to the confession statement of A2. Based on the confession, the knife used
by him was recovered under a seizure mahazar (Ex.P.18). The sketch of the
knife was marked as Ex.P.19.

5.13. The subsequent investigation was conducted by P.W.15 on
17.12.2002. He had recorded the confession statement of A5, the admitted

portion of which was marked as Ex.P.31. He had seizued a Yamaha two

wheeler (M.O.7), a Hero Honda two wheeler (M.O.8) under Ex.P.32. The

Page 10 of 34

https://lwww.mhc.tn.gov.in/judis



Crl.A.No.708 of 2019

chemical analysis report (Ex.P.33) and the serology report (Ex.P.34) were
also marked by him. The requisition letter sent by him to the expert was

marked as Ex.P.35.

6. When Al was questioned about the incriminating circumstances
from the evidences put forth by the prosecution under Section 313(1)(b)
Cr.P.C., he had denied the circumstances and claimed that a false case has

been foisted against him.

7. The Trial Court, on appreciation of the oral evidences before it in
general and the evidences of P.W.1, P.W.3 and P.W.4 in particular, who are
the eyewitnesses, as well as the documentary evidences, had come to the
conclusion that A1 was guilty of having committed the offences under
Sections 148, 450 and 302 IPC. Insofar as the charge for the offence under
Section 307 IPC is concerned, A1l was found guilty of having committed the
offence under Section 324 IPC and accordingly, had acquitted him from the
charge of the offence under Section 307 IPC. Accordingly, A1 was sentenced

to undergo the following imprisonment:-
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All the aforesaid sentences were ordered to run concurrently. The period of

remand already undergone by Al was ordered to be set off under Section
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(a) For the offence under Section 148 IPC, he was
convicted and sentenced to undergo 3 years rigorous
imprisonment and a fine of Rs.1,000/-, in default of
which to undergo 6 months simple imprisonment;

(b) For the offence under Section 450 IPC, he was
convicted and sentenced to undergo 10 years rigorous
imprisonment and a fine of Rs.3,000/-, in default of
which to undergo 2 years simple imprisonment;

(c) For the offence under Section 324 IPC, he was
convicted and sentenced to undergo 3 years rigorous
imprisonment and a fine of Rs.1,000/-, in default of
which to undergo 6 months simple imprisonment;

(d) For the offence under Section 302 IPC, he was
convicted and sentenced to undergo life imprisonment
and a fine of Rs.5,000/-, in default of which to undergo

2 years rigorous imprisonment.
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428 Cr.P.C.

8. The learned counsel appearing on behalf of Al submitted that,
though the occurrence took place on 10.10.2002 at 07.30 P.M. and the FIR
was registered at 08.45 P.M. on the same day, it was belatedly sent to the
Judicial Magistrate's Court on 11.10.2002 at 10.30 A.M. only and hence, this
delay in dispatching the FIR to the Court would be fatal to the prosecution.
He further submitted that the overt act attributed to A1 with regard to the
infliction of injuries, does not match with the medical evidences and most of
the injuries found on the body of the deceased were not inflicted by A1, but
rather by all the other accused, whose cases stood abetted and therefore, the
trial Court ought not to have convicted Al. He also pointed out to certain
small discrepancies in the statements made by P.W.1, PW.3 and P.W.4 and
submitted that in view of these contradictions, it is unsafe to place reliance

on their respective testimonies.

9. On the contrary, the learned Additional Public Prosecutor submitted

that this is a case where the occurrence was witnessed by P.W.1, PW.3 and
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P.W.4, whose statements are cogent and the defence could not discredit any
of the statements of these eyewitnesses. He also submitted that P.W.1 is an
injured eye witness, whose testimony carries lot of weightage and also fixes
the presence of P.W.1 and the time of occurrence. In the absence of any
strong evidence to discredit his oral statements, the minor contradictions in
the investigation or in the statements made by the witnesses are not material

contradictions.

10. In this case, the prosecution have projected P.W.1, P.W.3 and
P.W.4 as eye witnesses to the incident that occurred on 10.10.2002 at 07.30
P.M. Among these three witnesses, P.W.1 was an injured eye witness. The
coherent statements of all these three witnesses is that on 10.10.2002 at
07.30 PM., Al, along with five others, had entered the cable television
office belonging to the deceased and his brothers and by claiming that the
deceased had been an informer to the Police with regard to mamool being
collected by A1, had first inflicted two injuries on P.W.1 with a long knife
(M.O.1). Thereafter, when the deceased, who is the brother of P.W.1,

intervened, A1l inflicted a knife injury on the head of the deceased and
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thereafter, the other accused also had inflicted cut injuries on him on several

places.

11. P.W.1's statement, witnessing the occurrence in this regards, are as

follows:

“LF Bt 6 & U160 &S D606l & B (Kb ST 6.
6U1b & 6L 6 6T 6T63T 63651 Cumedlaviomge 1 Ml
rpsd 6Ty OETLSTWIGC  FMemev  oflwed
g  aaiemer  UlpdgH 2 6ter  usHSID
Ur&EImrwm 61y GT6fieme  C&aLLTT b6
JHrHM  QEwusly  Hot  @esmev  sTam
Clgmsber 2. L Goor &SB! ThSH 6IBTMT UV
& 6HmeT uleoLullsh Oeulyermi. 6167 IeHLW
UG St GG Slullsh  Gleul g6 ed.
66T 6] 63 L_ULI Sl Qe &L & F)
&SP HCETEHL  Qlyoub BT, 2 L Ger LS
Sinilemu &6l G6v &S HCv6w 6T601

Sinllemw  Gleul germest.”

12. Likewise P.W.3 narrating the incident which he had witnessed in

the following manner:
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“Bllpeiny FHHWEH L 2 L6oT HIOID,
Oosain wmgulled Gum uriHCsHTDd.  HYOICUTH
W asiuaui  osullsd  HHPlemw  Llemad(h
geweg  Geu'L  gERISleITT. Ut  Semevemw
B&THBall_Cou  GogmeoLifled  Geulgerni  6THS
CogmebL it f68im  SH6uUTS  EHTUSLIlVE6V.
TeW2e&dE . wHmin  SMelsd YUl K.
Liim@ 16wl Sl aSSITH S  lg o6,
WaT sy yeuGpr  Swdleow Ty 6

" GL &F6fleD ClFTe06LEUTMlwm 61637 ) LG ST

13.

following
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dHPNTmD SRSl  Gleulgermi.”

So also, P.W.3 recollects his witness to the occurrence in the

manner:

“mresr  Caulel  w.all  HUCILLE  uT&Failsy
BlAp(KhbHSEUTSH FSHHWCHLCUTSH BT  GUTU
Ui &6 &6, WS eoiueui  &HSPHlwrsd g6}
Seosoullgpn, CamevLmeyn  Oleul e, Speoif
I Hrer LG S
WaT  wmugud  d53Imeme  Sanevullsh 2
Oeul(p GeulwweyLer Uiy 4 Gumd C&ihH

65 DTeme0  OleuL I 6ot Hair.”




14.

ground portion of the building along with P.W.3 and PW.4. According to
him when they heard loud commotion in the upper portion, they rushed
upstairs and he then went to the first floor of his office. At that time, he had

seen Al coming out with a blood stained long knife, followed by the other

accused.

Crl.A.No.708 of 2019

Apart from these three witnesses, P.W.2 was also present in the

When he had went inside he see the deceased lying in a pool of

blood. His narration about this is as follows:
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“&FLoL6u S &6 ) BT &Lh 6T601 8] 63)L_WLI
@\t Cleor T (I, FOHTH LD, 9IRS CaLiler
BL&SID U &G &61p
CL &8 01 & T wirig (1,56 HTLD. gCLegLd, 6TSHBITMed-1D
ARG @mbariser.  GaUller w.allullsy FErogin,
Gl & eih GoGev CL &8 6l &M w1y (15 ST &6
Blblydim H &FO YPleUTE CHLLEH.  AbSD
FH6BHHMS  CHl(h  BIRIGH  QLCUTETELTS)
WaHals WS asuT  @QISSHCHIL @
Ouflu &SHploow 6hSSIQUMBSTT.  eui Ule
OarLiibag 4, 5  Gui  whmuis@n &5
66U & &l & 6] &1 6w ( Q19.6U1H ST &6 Q6uf
B ODWSHITD  TRIGE6T STy  lguleul &6l
ShooMle  2_arenmi, PV (pSevmeug U
L Sir.”
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15. After the accused had left the scene of occurrence P.W.1 had taken
his brother who was alive at that point of time to Chromepet General

Hospital. Therein he was referred to the Government General Hospital,

Chennai, where he died at 12.30 A.M. on 11.10.2002.

16. On an overall appreciation of the evidences of P.W.1, PW.3 and
P.W.4, it is clearly seen that when A1, along with others, had attacked the
deceased and P.W.1, all the three of them were present in the scene of
occurrence. When these three witnesses had narrated the incident in a cogent
manner, without any iota of contradiction, with regard to the manner in
which A1 had entered the room where the deceased and P.W.1 were present
and after accusing him of being an informer to the Police about the mamool
being collected by Al from the leather manufacturers, he had first assaulted
P.W.1 on his right shoulder and on the top of his right eye with M.O.1.
Likewise, when the deceased intervened, he was also attacked by Al on the
head and neck with the same weapon. Thereafter, all the other accused

joined him and inflicted cut and stab injuries indiscriminately on the
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deceased.

17. In a case where oral testimony is rendered by an injured eye
witness, the same has a greater evidential value than that of the regular eye
witnesses. In the case of Jarnail Singh Vs. State of Punjab reported in
(2009) 9 SCC 719, the Hon'ble Supreme Court had placed reliance on
Shivalingappa Kallayanappa Vs. State of Karnataka reported in (1994)
SCC (Cri.) 1694 and held that the deposition of the injured witness, should
be relied upon, unless there are strong grounds for rejection of his evidence
on the basis of major contradictions and discrepancies, for the reason that his
presence on the scene stands established, in case it is proved that he suffered

the injury during the said incident.

18. Likewise, in the case of State of Uttar Pradesh Vs Kishan Chand
reported in (2004) 7 SCC 629, a similar view was taken by holding that the
witness, who sustained injury at the time and place of occurrence, lends
support to his testimony that he was present during the occurrence and

unless nothing can be elucidated to discard his testimony, it should be relied
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upon. Following the aforesaid decisions, in Abdul Sayeed Vs. State of
Madhya Pradesh reported in (2010) 10 SCC 259, the Hon'ble Supreme
Court had held that the testimony of an injured witness should be placed in a
higher pedestal. The relevant portion of the order reads as follows:

“30.The law on the point can be summarised to
the effect that the testimony of the injured witness is
accorded a special status in law. This is as a
consequence of the fact that the injury to the witness is
an in-built guarantee of his presence at the scene of the
crime and because the witness will not want to let his
actual assailant go unpunished merely to falsely
implicate a third party for the commission of the
offence. Thus, the deposition of the injured witness
should be relied upon unless there are strong grounds
for rejection of his evidence on the basis of major

contradictions and discrepancies therein.”

19. In a very recent judgment of the Hon'ble Supreme Court in the
case of Balu Sudam Khalde and another Vs. The State of Maharashtra

reported in 2023 SCC OnLine SC 355, the aforesaid principles were

summed up in the following manner:
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“26. When the evidence of an injured eye-witness
is to be appreciated, the undernoted legal principles
enunciated by the Courts are required to be kept in
mind.:

(a) The presence of an injured eye-witness at the time
and place of the occurrence cannot be doubted unless
there are material contradictions in his deposition.

(b) Unless, it is otherwise established by the evidence, it
must be believed that an injured witness would not
allow the real culprits to escape and falsely implicate
the accused.

(c) The evidence of injured witness has greater
evidentiary value and unless compelling reasons exist,
their statements are not to be discarded lightly.

(d) The evidence of injured witness cannot be doubted
on account of some embellishment in natural conduct
or minor contradictions.

(e) If there be any exaggeration or immaterial
embellishments in the evidence of an injured witness,
then such contradiction, exaggeration or embellishment
should be discarded from the evidence of injured, but
not the whole evidence.

(f) The broad substratum of the prosecution version

must be taken into consideration and discrepancies
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which normally creep due to loss of memory with

passage of time should be discarded.”

20. The learned counsel appearing on behalf of Al attempted to
discredit the statement of P.W.l1, by pointing out certain very minor
contradictions in his statement. According to us, these minor contradictions
cannot be termed as material facts, so as to ignore the other vital narrations
of the incident with regard to the attack caused by A1 on P.W.1, as well as on
the deceased. Thus, by applying the ratio laid down in the aforesaid
decisions, we have no hesitation to come to the conclusion that the accused

could not discredit the evidence of the injured eye witness P.W.1.

21. Likewise, when the oral testimonies of PW.3 and P.W.4 were
analysed, we find that from the major portion of the cogent and coherent
manner in which they had narrated the assault caused by A1 on P.W.1 and
the deceased, it establishes that both of them were present at the scene of
occurrence. We did find certain very minor contradictions between the
statements statements of P.W.3 and P.W.4. But, we cannot lose sight of the

fact that both these witnesses were the employees of the deceased and P.W.1,
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who were standing in the ground portion of the building and had rushed to
the scene of occurrence, after they had heard a loud commotion on the upper
portion of the building. When they had entered the room, both of them had
seen Al attacking P.W.1 and thereafter, the deceased. Apparently, they would
have been 1n a great shock when such an occurrence took place wherein, six
persons armed with deadly weapons caused indiscriminate attack on their

owners and may not have recollected every minute overt acts of the accused.

22. What would be material in such a situation is, when certain major
contradictions like the weapons held by the accused or the overt act of who
attacked whom, are not cogently spoken to. In this case, both P.W.3 and
P.W.4 speak of the two injuries caused by A1 on P.W.1 on his right shoulder
and above the right eye with a long knife, as well as the subsequent knife
blow on the neck of the deceased. The statements of P.W.3 and P.W.4 are
also corroborated by the statement of P.W.1, who was closely following
them to the scene of occurrence, when he had witnessed Al and others
coming out of the room armed with blood stained deadly weapons. Thus, in

our considered view, the minor contradictions, which are found in the oral
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testimonies of P.W.3 and P.W.4, may not be fatal to the case of the

prosecution, as held in several decisions of the Hon'ble Supreme Court,

including

Crl.A.No.708 of 2019

the case in Rammi Alias Rameshwar Vs. State of M.P. reported in

1999 8 SCC 649, wherein, it was held as follows:-
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“24. When an eyewitness is examined at length it
is quite possible for him to make some discrepancies.
No true witness can possibly escape from making some
discrepant details. Perhaps an untrue witness who is
well tutored can successfully make his testimony totally
non-discrepant. But courts should bear in mind that it is
only when discrepancies in the evidence of a witness
are so incompatible with the credibility of his version
that the court is justified in jettisoning his evidence. But
too serious a view to be adopted on mere variations
falling in the narration of an incident (either as between
the evidence of two witnesses or as between two
Statements of the same witness) is an unrealistic

approach for judicial scrutiny.

25. It is a common practice in trial courts to
make out contradictions from the previous statement of
a witness for confronting him during cross-examination.

Merely because there is inconsistency in evidence it is
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not sufficient to impair the credit of the witness. No
doubt Section 155 of the Evidence Act provides scope
for impeaching the credit of a witness by proof of an
inconsistent former statement. But a reading of the
section would indicate that all inconsistent statements
are not sufficient to impeach the credit of the witness.
The material portion of the section is extracted below:

“155.Impeaching credit of witness.—The credit
of a witness may be impeached in the following ways by
the adverse party, or, with the consent of the court, by
the party who calls him—

(1)-(2) * * *

(3) by proof of former statements inconsistent
with any part of his evidence which is liable to be
contradicted;”

26. A former statement though seemingly
inconsistent with the evidence need not necessarily be
sufficient to amount to contradiction. Only such of the
inconsistent  statement which is liable to be
“contradicted” would affect the credit of the witness.
Section 145 of the Evidence Act also enables the cross-
examiner to use any former statement of the witness,
but it cautions that if it is intended to “contradict” the

witness the cross-examiner is enjoined to comply with
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the formality prescribed therein. Section 162 of the
Code also permits the cross-examiner to use the
previous statement of the witness (recorded under

Section 161 of the Code) for the only limited purpose

)

i.e. to “contradict” the witness.’

23. The learned counsel appearing for A1 submitted that the injuries
found on the top of the deceased does not match with the statements made
by P.W.1, P.W.3 and P.W.4 in their oral testimonies. When the oral testimony
of P.W.12, who is the doctor who had conducted the postmortem on the body
of the deceased was looked into, we find that apart from several other cut
injuries, there was a cut injury measuring 6 cms on the forehead on the top
of the left eye; a cut injury measuring 11 cms on top of the left eye; a cut
injury measuring 4 cms on top of the right ear; another cut injury measuring
13 cms behind the head and a long cut injury measuring 18x16 cms on the
right side of the head. This apart, P.W.12 also speaks about several cut
injuries on the back head of the deceased. Though, there is no specific injury
above the right eye, which is an overt act attributed by the eye witnesses on
Al, we cannot lose sight of the fact that the injuries spoken to by the doctor

found on the head of the deceased were several and the minute mis-
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description of the portion of the forehead where Al had caused the cut

injuries, may not be material enough to totally discard his evidence.

24. In the case of Rameshji Amarsing Thakor Vs. State of Gujarat
reported in 2023 SCC OnLine SC 1321, it was held that the doctor's
evidence cannot eclipse ocular evidence and that the contradiction in the

number of injuries was not fatal to the prosecution's case.

25. In view of the consistent statement of the eye witnesses with
regard to the attack caused by Al and others on the deceased and P.W.1 and
also their narration of the post-occurrence events of witnessing the accused
leaving the scene of occurrence and thereafter, the deceased being taken to
the Chromepet General Hospital by P.W.1 and his brother, who was again
referred to Government General Hospital, Chennai, where he died, we hold
that the cogent and coherent narration of these three witnesses can be safely
relied upon, which exercise the Trial Court had undertaken and found Al

guilty of having committed the murder of the deceased.
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26. The learned counsel for the appellant also submitted that though
the FIR was registered on 10.10.2002 at 08.45 P.M., it was sent to the
Judicial Magistrate's Court only at 10.30 A.M. on 11.10.2002 and hence, the
delay would be fatal to the prosecution's case. When the FIR (Ex.P.10) was
registered, the offence, among others, for which the accused was charged,
was under Section 307 IPC, in which Al's name was found. Thereafter,
during the commencement of the Judicial Magistrate Court's working hours,
the FIR was received at 10.30 A.M. The intervening night hours alone has
been projected as an inordinate and unexplained delay by the defence.
Between 08.45 P.M. of 10.10.2002 and 10.30 A.M. of the next day, it cannot
be said to be an inordinate delay, more particularly, due to the intervening
night hours. Moreover, the prosecution has produced several other
evidences, including the statement of three eye witnesses, for establishing
their presence in the scene of occurrence. It would be highly reprehensible if
the trial Court was to throw out the evidence of these ocular witnesses,
merely because there was an alleged unexplained delay. Thus, the ground of
delay of despatching the FIR to the Court, taken by the learned counsel for

the appellant, does not deserve consideration.
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27. In a recent decision of the Hon'ble Supreme Court in the case of
Chotkau Vs. State of Uttar Pradesh reported in (2023) 6 SCC 742, the
effect of delay in transmitting the FIR to the Court was dealt with in detail.
Therein, reliance was placed in the case of Bhajan Singh Alias Harbhajan
Singh and Others Vs. State of Haryana reported in (2011) 7 SCC 421,
wherein it was held that every delay in sending the report to the Magistrate
would not necessarily lead to the inference that the FIR has not been lodged
at the time stated and would not be fatal, unless prejudice to the accused is
shown. With such a reference to Bhajan Singh's case (supra), it was held
that while every delay in forwarding the FIR may not be fatal to the case of
the prosecution, Courts may be duty bound to see the effect of delay on the
investigation and even the creditworthiness of the investigation. In the same
judgment, reliance was placed on the case of Balram Singh and Another
Vs. State of Punjab reported (2003) 11 SCC 286 and took into account the
observations therein that, while considering the complaint with regard to the
delay in FIR reaching the jurisdictional Magistrate, the Court will have to

bear in mind the creditworthiness of the ocular witness adduced by the
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prosecution and when such ocular witness is worthy of acceptance, the
limitation of delay in sending the complaint to the jurisdictional Magistrate

by itself would not weaken the prosecution's case.

28. The first accused is previously known to PW.1, PW.3 and P.W.4
during the course of the Cable TV business activities, as spoken to by them
and 1s not claimed to be stranger to them. In the complaint (Ex.P.1) given by
P.W.1 on 10.10.2002, he had specifically referred the name of A1 of having
attacked P.W.1 and the deceased. During the course of investigation, a test
identification parade was conducted, wherein P.W.1 had identified A1. This
apart, even during the time of trial, all the three witnesses have identified A1l
and affirmed that he had caused the attack. Thus, the identity of the accused
stands well established in this case. P.W.2, who had also accompanied P.W.1,
when giving the complaint, had named A1, since he knew him through the
Cable Television business. On an overall appreciation of these oral
statements, it cannot be safely concluded that the identity of Al was well

established before the Trial Court.
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29. Though, motive may not be a necessary ingredient to be
established in a case of ocular evidence, the prosecution has put forth the
theory that A1 had a grudge against the deceased, since it was alleged that he
had been an informant to the Police on the activities of Al receiving
'mamool' from the leather manufacturers. At the time of occurrence, Al is
said to have attacked the deceased, holding him responsible for passing on
the information to the Police about his demand of mamool activities. This
aspect was spoken about by all the eye witnesses and the defence was not
able to discredit such statements. Hence, we have no hesitation to come to
the conclusion that owing to the grudge Al had against the deceased in this

regard, he had caused his death.

30. The Trial Court had analysed the oral testimonies of all the eye
witnesses, as well as the medical evidences and has come to the irresistible
conclusion of establishing the guilt of A1. We do not find any infirmities in

such findings of the Trial Court.

31. Accordingly there are no merits in the grounds raised in this
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appeal and hence, the Criminal Appeal stands dismissed. Consequently,

connected miscellaneous petition is closed.

[M.S.R.,J.] [S.M.J.]
02.08.2024
Index:Yes
Neutral Citation:Yes
Speaking order
hvk
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To

1.The Additional District and Sessions Judge,
Chengalpattu.

2.The Inspector of Police,
Chrompet Police Station,
Chengalpet District.

2.The Public Prosecutor,
High Court of Madras.
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