S.A.No0s.238 & 239 0f 2017, 875 of 2018

IN THE HIGH COURT OF JUDICATURE AT MADRAS

Judgment Reserved on Judgment Pronounced on
08.02.2024 08.03.2024

CORAM

THE HONOURABLE MR. JUSTICE P.B.BALAJI

S.A.Nos.238 & 239 of 2017 & 875 of 2018
and C.M.P.No0s.5586 of 2017 & 23355 of 2018

S.A.No.238 of 2017:

Murugan ..Appellant
Vs.

Mohanasundaram .. Respondent

PRAYER: The Second Appeal filed under Section 100 of the Civil Procedure
Code against the common judgment and decree dated 04.11.2016 passed in
A.S.No.13 of 2015 on the file of the Sub Court, Rasipuram, reversing the
judgment and decree dated 26.02.2014 made in O.S.No.102 of 2011 on the

file of the District Munsif Court, Rasipuram.

For Appellant : Mr.T.Dhanyakumar

For Respondent : Mr.N.Manokaran
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S.A.No.239 of 2017:

Murugan ..Appellant
Vs.

1.Mohanasundaram

2.Maadheswari

3.Baskar .. Respondents

PRAYER: The Second Appeal filed under Section 100 of the Civil Procedure
Code against the common judgment and decree dated 04.11.2016 passed in
A.S.No.14 of 2015 on the file of the Sub Court, Rasipuram, reversing the
judgment and decree dated 26.02.2014 made in O.S.No.167 of 2010 on the
file of the District Munsif Court, Rasipuram.

For Appellant : Mr.T.Dhanyakumar
For Respondents
For R1 : Mr.N.Manokaran
For RR2 & 3 : Mr.C.Jagadish

S.A.No.87S of 2018:

1.Madheswari
2.Baskar ..Appellants
Vs.

1.Mohanasundaram
2.Murugan .. Respondents
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PRAYER: The Second Appeal filed under Section 100 of the Civil Procedure
Code against the common judgment and decree dated 04.11.2016 passed in
A.S.No.14 of 2015 on the file of the Subordinate Court, Rasipuram, reversing
the judgment and decree dated 26.02.2014 made in O.S.No.167 of 2010 on
the file of the District Munsif Court, Rasipuram.

For Appellants : Mr.C.Jagadish
For Respondents
For R1 : Mr.N.Manokaran
For R2 : No ready

COMMON JUDGMENT

These Second Appeals have been filed against the judgments and
decrees dated 04.11.2016 passed in A.S.Nos.13 & 14 of 2015 on the file of
the Sub Court, Rasipuram, reversing the judgments and decrees dated
26.02.2014 made in O.S.Nos.102 of 2011 & 167 of 2010 on the file of the

District Munsif Court, Rasipuram.

2.Second Appeal Nos.238 and 239 of 2017 are at the instance of the 1*
defendant in O.S.No.167 of 2010 and the plaintiff in O.S.No.102 of 2011
and Second Appeal No.875 of 2018 is arising out of the suit in O.S.No.167 of

2010 and the 2™ defendant is the appellant in the said Second Appeal.
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3.The suit in O.S.No.167 of 2010 has been filed by the 1* respondent
in S.A.Nos.238 and 239 of 2017 for the relief of declaration, declaring the
plaintiff's right over the cart track and for a consequential permanent
injunction to restrain the defendants therein, from interfering with such right
of the plaintiff and another prayer that has been sought for in the said suit is
for mandatory injunction to remove the encroachments put up by the 1*

defendant.

4.The suit in O.S.No.102 of 2011 has been filed for declaration that the
suit property belongs to the plaintiff and that the defendant (plaintiff in
0.S.No.167 of 2010), should be restrained by a permanent injunction from
interfering with the plaintiffs' peaceful possession and enjoyment of the said
property. Both the suits were resisted by the respective defendants reiterating

their averments and allegations in their respective suits.

5.The Trial Court, on assessing the oral and documentary evidence
adduced by the parties, proceeded to decree the suit. The Trial Court tried the

suits independently and ultimately, has dismissed O.S.No.167 of 2010 and
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decreed O.S.No.102 of 2011. The plaintiff in O.S.No.167 of 2010 and the
defendant in O.S.No.102 of 2011 preferred A.S.No.13 of 2015 as against the
decree in O.S.No.102 of 2011 and A.S.No.14 of 2015 as against the decree in

0.S.No.167 of 2010.

6.The First Appellate Court also decided the appeals separately and
ultimately, allowed both the appeals and reversed the judgments and decrees

of the Trial Court in both the suits.

7.Aggrieved by the reversal findings rendered by the First Appellate
Court, the above two Second Appeal Nos.238 and 239 of 2017 have been
preferred by the 1* defendant in O.S.No.167 of 2010 and the plaintiff in
0.S.No.102 of 2011 and the third Second Appeal No.875 of 2018 is at the

instance of the 2™ respondent in A.S.No.14 of 2015.

8.The issues involved in all the three Second Appeals are intertwined
and related to each other. In fact, S.A.No0.238 of 2017 has alone been
admitted by this Court on 05.04.2017, on the following substantial questions

of law:
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1. Whether the Suit is barred by Limitation?

2. Whether is any event the right of the plaintiff is
extinguished for non user and no creation of the
pathway ever since the date of purchase continuously
for more than the statutory period till the date of filing

of the suit?.

9.Second Appeal No.875 of 2018 is arising out of O.S.No.167 of 2010.
Therefore, if the above substantial questions of law are decided, it would put

at rest on all the contentious issues in all the three second appeals.

10.I have heard Mr.T.Dhanyakumar, in S.A.Nos.238 and 239 of 2017
for the appellant and Mr.C.Jagadish, in S.A.No0.875 of 2018 for the appellant
and Mr.N.Manokaran, learned counsel for the contesting respondent in all
the three Second Appeals (sole respondent in S.A.No0.238 of 2017 and 1%

respondent in S.A.No0.239 of 2017 as well as in S.A.No.875 of 2018).

11.Ex.A7 is the sketch of the suit property. An Advocate
Commissioner was appointed and his report has been filed as Ex.C1. The
Advocate Commissioner has also filed a sketch, which is marked as Ex.C2.

According to the learned counsels for the appellants, the dispute between the
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parties mainly concerns with the lay of their respective properties. Therefore,
the sketch, that has been filed and relied on by the parties assumes
significance and equally, the report of the Advocate Commissioner and the
sketch filed by the Advocate Commissioner would also become very relevant.
According to the plaintiff in O.S.No.167 of 2010, there is a 20 feet wide
pathway abutting his property on the northern side and leading to Mettukadu
Road. The said 20 feet pathway also connects Sabapathi Mill Street on the

western side, through a 7 %2 feet passage.

12.According to the Advocate Commissioner's report in Ex.C2, the 7 12
feet passage leading to Sabapathi Mill Street is shown as 8 '% feet pathway
and it turns on the northern side, where it wides to an extent of 14 !4 feet and
again turns East, where it is measuring 18 feet opposite to the 1* defendant's
property. It again turns towards North and it has a width of 20 feet, till it
reaches Mettukadu Road. The bone of contention is with regard to whether
the properties of the defendants lies to the North of the 7 2 feet passage
leading to Sabapathi Mill Street, in which the plaintiffs complain of
encroachment made by the 2™ defendant or not. As per Ex.A7, sketch, the 7

7> feet passage is lying to the South of the defendants property and at the
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junction of the plaintiffs properties and it turns towards North and it is a 20
feet passage until it reaches and meets Mettukadu Road also on the northern

side.

13.Contrary to Ex.A7, Sketch, the Advocate Commissioner's report
gives an entirely different picture. There is no passage of a width of 20 feet in
between the plaintiffs property and the defendant's properties. The plaintiffs'
property is shown immediately adjoining the 1% defendant's property and to
the North of the properties belong to the plaintiff as well as the defendants,
there is an 18 feet pathway to the west of the 3™ defendant's property. There
is a shed in the pathway with one end of the pathway joining Sabapathi Mill
Street on the western side and the other end of the pathway meeting the 14 '
feet pathway, which also adjoins the 3™ defendant's property and at the
corner of the 3™ defendant's property, it take a turn towards East, where there

is an 18 feet pathway.

14.In view of the contradiction in the lay of the suit properties between
the plaintiff's version and the Advocate Commissioner's version, the point that

has to be determined is as to whether the plaintiffs' case that in between his
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property and the defendants' property there is a 20 feet pathway or not. As
per the Advocate Commissioner's report, the only 20 feet pathway available is
the one, which is running South to North, meeting Mettukadu Road on the
northern side. The 7 Y2 feet passage referred by the plaintiffs probably
appears to be the 8 2 feet passage which the Advocate Commissioner has
shown in the sketch. However, as per the plaintiffs' case, there are only two
passages in straight lines, one having a width of 7 2 feet, connecting
Sabapathi Mill Street on the western side and meeting the plaintift"s property
on the eastern side and the other one being a straight 20 feet passage running
between the plaintiffs and the defendant's property from the junction of the 7
Y feet passage on the southern side and running North to reach Mettukadu

Road on the northern side.

15.In view of the above discrepancy, the boundaries mentioned in the
registered Sale Deeds in favour of the contesting parties and also their oral
evidence would become relevant to decide this aspect. In Ex.A1, Sale Deed
which is executed in favour of the plaintiff's vendor the boundaries are
mentioned as hereunder:

"20 Sy BV QS  Crm(hHESHLD
&lpd@ Ulerml  Gb.12 & 26161 066
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BlvdHde GCumng 20 Sy s SHlpGlosd
CITL (h &G ULEG 6HMS."

16.Ex.A2 is the Sale Deed executed in favour of the plaintiff in

0O.S.No.167 of 2010 and in the Sale Deed, the boundaries are mentioned as

hereunder:

"2¢ Wwemel Bl SING  Cuhyrd 2 aien
OsaieuL e GCrmgeth euLyTpd, GC&Iyph 2 aian
M2y HlpGlosd  GCom(h Haflayd 2y Gomh saflad
CLodyid 9_6iTen () & 63T UL 6D CrmigsyLh, 6529
Osaiou e Grmgsd euygy UMbL Slpsdbslsilmb S
Cuhe Chréasl o atar  HlpGuwsd  Grmgsh 2
&lpGuey  Gomgsd  Cuiymn  ssoL&luilsd UMb g
Osn&lhbSH LSS ChTHal 2 6l  6lHeieuLsh
Crmig YL 624 () & 65T UL 60 Grmig 6v1 UL LD
&lpGuersds 2 61 CUL(h&SM(H  CITH&HGSG 6,
&TEOB6HL, Uiy,  6ril  pEHalw  UTHETT S| &6l
pHlwemauser Gursd g gHULL  SL  UTSHSwLD
oL Cuhamplu  CHEuLsd SLES0 Sy
soLgluley Ufbg Slpsdslalnba GCung Chrss
7 12 Sy & Hslev 2 61 HlpGlosy SHL&Blayid
Grom & nfluiLig goulL  SL  UTSSlupld &
Qemeuser  UoTeyld  CEIBSHETH QB FHDHS
SIS HMGHE FHUBSIULL ). "

17.Ex.AS is the Sale Deed in favour of the appellant in S.A.No0.875 of
2018 and Ex.B5 1s the Sale Deed executed in favour of Baskar and
Visvanathan and Ex.B6 is the Sale Deed executed in favour of the Baskar

alone. The boundaries mentioned in all these documents are as hereunder:
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"20) 3lg &6V E B60 9_6iTen &lpGLosh
Crnp G  SNG. YWSHIHMLT BlovddHGLh
AULSG. PMPSSSHSEGU urdSwiule  dlarml
616501, 23 2 616N 1063651 [B16V & & &S0 &p&S.
S.bLITR@ISGH  urdHwiure  derml  668.26
2 aTen WMATBIVS SHSGW  CuhHE."

" em2g OErsslng  Futusl e Q&
SLSBDG Slpyrurs 2 emGn, 928  FUTUS
Cowure) Qeaisesd Oambsume s sEL,
Furus! aflugmw mblvsSMGSWL  SlFoemi alllgnHELb
6T610. 5L [T T 90 637 QL Lg MG LD @661 @S
Oaaiyrdslan,  U.Cursarsbsrsslar  alluamw
BlvsSNE@ MLYTSSlepn 2. 6ter 7 1/2 Qg H&H6v
&lpGuey SLSSlar  auflursayd @S  euLLTLome
IABMUG  QédlooTw  Blvdsling  Gusyrors
6TO. ELOTS6T  Yyoufigenmsd allLiulL 15 9y y&Hev
OaaiuLed SLSPlear  audlursayn,  yBl(mb S
@Q&slmIw  BlvSSING  ULYTIOTS  6To. LT 806
usarmsd  aflLiuce 20 sy SlpGued SLSSle
suLdlwim sey1d."

"wrCHaveulsbE — Sloogu  GFUgE  alllL
s HsSHn (CuH®) 15 Sy yH CHeaieuL s
SLESHSGL  (SlpdHS)  BLITDGE  Yeuli HaTme
allLiul (heien 20 Qg SY&6v  SlpGosh UMTen S&HG LD
RAEEY, GLom & 681 &6 &7 1D Il & @S
urSSlwiul L allugmw BlevdSHeGn (uLdsE)."

18.A copy of the Sale Deed dated 11.06.1997 in favour of the
appellant in S.A.No.238 and 239 of 2017 is marked as Ex.A1 in O.S.No.102

of 2011. The boundaries mentioned in the said Sale Deed are as hereunder:

"SerhG UTSSWOILLL @&T  BIVRISEHSL
BlpdHS — FemLwed &6JlL06m 6ot bl6v& &I &G L
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G WS SHISBGLT  alleuFTw  blevd HHEGHLD
UL & 20 G s &HlpGsh  Grmh SHGid

050&"

19.The plaintiff in O.S.No.167 of 2011, while being examined as
P.W.1, has stated in his cross-examination that he has stated that even prior
to his purchase, the 1* defendant, namely Murugan, appellant in S.A.Nos.238
and 239 of 2017 had purchased the immediately adjoining northern
(melpuram) side property. He has further stated that on the southern side of
the properties belonging to himself and the defendants 1 to 3, there are
agricultural lands. He has also stated in his Sale Deed that the northern and
southern sides have been shown as roads. He has admitted that the northern
and southern boundaries in his Sale Deed are described as roads. He also
admitted that on the southern side of his plot, there is no road and only his
land 1s situate. This categorical admission of the plaintiffs in O.S.No.167 of
2010 clearly affirms the report of the Advocate Commissioner and falsifies

the plaint sketch in Ex.A7.

20.Though the learned counsels for the respondents placing reliance on
the decision of Natesa Gounder Vs. Raja Gounder & Others reported in

2012 5 L.W. 649 and in Hero Vinoth (Minor) Vs. Seshammal reported in
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2006 (5) SCC 545 would contend that self serving documents cannot be
pressed into service and relying on the ratio laid by the Hon'ble Supreme
Court in Hero Vinoth (Minor)'s case with regard to easement of necessity,
the grant may be express or also by necessary implications. The Hon'ble
Supreme Court held that the scope of the grant of easement could be
determined by the terms of the grant between the parties alone. When there is
nothing in the terms of the grant, that it would be limited in time, such grant
would not be one of necessity. The Hon'ble Supreme Court further held that if
it is a permanent arrangement uncontrolled by any condition, that
permanency in user must be recognized and the servient tenement will be
recognized and the servient tenement will be permanently burdened with that

disability.

21.1t 1s further held that the burden of the servient owner in such a case
is not on any concessional basis, but by way of legal obligations, enabling the
dominant owner to use his land. However, I am unable to apply the ratio laid
down in the above cases to the facts of the present case. It is not as if the
plaintiff has no access to his property. He has come with a case as if the

properties of the defendants and his property are divided by 20 feet passage
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and that his access to Sabapathi Mill Street is 7 ' feet through a passage over
which the 2™ defendant has encroached and in such circumstances, he has
come forward with the present suit including seeking mandatory injunction to
remove the alleged encroachment. However, from his own evidence it is seen
that the properties of the plaintiff and the defendant are adjoining each other
and there is no road lying to the South of the plaintiffs' plot, but only
agricultural lands.

22.The learned counsel for the respondents would try to justify the said
admission of the P.W.1 that since the plaintiff owned agricultural lands to the
South of the plaintiffs' property as well as the defendants property, P.W.1
had only referred to the southern portion being the agricultural lands, when
he meant that there was no road to the South of his property. However, [ am
unable to countenance the said line of argument for the simple reason that
P.W.1 has categorically referred to his plot and differentiated it from his
agricultural lands. Therefore, the evidence of P.W.1 clearly supports the
Advocate Commissioner's sketch alone and not Ex.A7, plaint sketch. The
First Appellate Court has clearly fell in error in reversing the well considered
and well merited findings rendered by the Trial Court in dismissing

0.S.No.167 0of 2010 and decreeing in O.S.No.102 of 2011.
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23.For all the above reasons, the substantial questions of law are
answered in favour of the appellants herein. In fine, these Second Appeals are
allowed. There shall be no order as to costs. Consequently, connected Civil

Miscellaneous Petitions are closed.

08.03.2024

Index : Yes/No
Speaking Order/Non-Speaking Order

ata

To

1.The Sub Court, Rasipuram.

2.The District Munsif Court, Rasipuram.

3.The Section Officer, V.R.Section, High Court, Madras.
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P.B.BALAJL., J.

ata

Pre-delivery judgment made in
S.A.Nos.238 & 239 of 2017
& 875 of 2018

08.03.2024



