C.M.A.No.3103 of 2023

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 03.01.2024
CORAM

THE HONOURABLE MR.JUSTICE M.SUNDAR
and
THE HONOURABLE MRS.JUSTICE K.GOVINDARAJAN
THILAKAVADI

C.M.A.No0.3103 0f 2023
and
C.M.P.N0.29307 0of 2023
1n

C.M.A.No0.3103 of 2023

Reliance General Insurance Company Ltd.,
1st Floor, Dhanam Towers, Binny Road
Tiruppur North, Tiruppur - 641 601. ... Appellant

Vs.
1. Sathish Kumar
S/0.Murugesan

2. Ramanathan
S/0.Sundaram .. Respondents

Civil Miscellaneous Appeal filed under Section 173 of the Motor
Vehicles Act, 1988, praying to set aside the judgment and decree dated
20.04.2022 passed in M.C.O.P.No0.1719 of 2019 on the file of MACT

(Special Court), Tiruppur.
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For Petitioner : Mr.R.Suresh Srinivasan

JUDGMENT

[Judgment of the Court was made by M.SUNDAR, J.,]

Captioned main 'Civil Miscellaneous Appeal' [hereinafter 'CMA' for

the sake of brevity] has been filed in this Court on 22.08.2023.

2. Captioned CMA is a Statutory Appeal under Section 173 of 'the
Motor Vehicles Act, 1988' [hereinafter MV Act' for the sake of brevity] and
it has been filed assailing an award dated 20.04.2022 made in
M.C.O.P.N0.1719 of 2019 on the file of the Motor Accident Claims Tribunal
(Special Court, Tiruppur). This '20.04.2022 award' shall be referred to as
'impugned award' and 'the Motor Accident Claims Tribunal (Special Court,
Tiruppur)' shall be referred to as 'said MACT', both for the sake of
convenience and clarity. To be noted, 'MACT' is an abbreviation for "Motor

Accident Claims Tribunal'.
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3. Captioned CMA 1is in the Admission Board and Mr.P.Suresh
Srinivasan, learned counsel on record for the appellant - Insurance Company

1s before us.

4. Short facts are that a road accident which resulted in 80% disability
for the claimant happened on 26.09.2019 when the claimant was pillion
riding a two wheeler (two wheeler bearing registration No. TN 42 U 8932) in
Darapuram-Udumalai Road and accident occurred at Thalavaipattinam
Kootupuli Bridge, when the claimant's two wheeler was proceeding from
South to the North on the left hand side of the road. A truck (lorry) bearing
registration No.TN 67 AB 2344 coming in the opposite direction (according
to the case file before us was driven in a rash and negligent manner)
resulting in collision with the two wheeler, which in turn resulted in 80%

disability to the claimant as alluded to supra.

5. This Court having set out short facts shorn of granularity i.e., short

facts imperative for appreciating this Admission Board order, now proceeds
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to capture what unfurled in the hearing.

6. This Court, after hearing Mr.P.Suresh Srinivasan, learned counsel
for appellant - Insurance Company and after perusing the case file before us,
is of the considered view that the captioned CMA deserves to be dismissed
and reasons 1i.e., dispositive reasoning, will be set out elsewhere infra in this
order. To be noted, while setting out the reasons 1.e., dispositive reasoning,
we shall be capturing the points urged by the learned counsel, our

discussions on the same and set out dispositive reasoning.

7. Two points for determination arise in this appeal and they are:

(a) Whether said MACT fell in error in fixing monthly
income of the claimant at 14,500 INR?

(b) Whether said MACT was correct in appreciating
Ex.C1 - Disability Certificate as regards 80% disability while
(according to learned counsel for appellant - Insurance

Company) impugned award talks about 90%?
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The above points for determination arise owing to twofold attack qua
impugned award which is captured infra in this order in paragraphs to

follow.

8. Notwithstanding very many grounds in the memorandum of
grounds of appeal, learned counsel very fairly submitted that the appeal is
restricted to quantum (not liability). Learned counsel raised two points. The
two points, our discussion and dispositive reasoning on the same are as
follows:

(1) Learned counsel submitted that said MACT vide
impugned award erred in fixing monthly income of the
claimant (to be noted, claimant is a sculptor) at 14,500 INR.
Learned counsel submitted that there is no documentary
evidence in this regard and it is just a case of approximation by
said MACT. We carefully perused the impugned award. We
find from paragraph No.13 {captioned 'au(Lorerid ' (Income)}

of the impugned award that learned Presiding Officer of said
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MACT has arrived at 14,500 INR per month by discussing and
appreciating (negativing) oral evidence (deposition) before said
MACT. This has been clearly articulated in the impugned
award that the evidence of PW1 (claimant) and PW2 (Eye
witness) ipse dixit cannot be the basis for fixing the monthly
income of the claimant. On the contrary, said MACT has
proceeded on the basis of approximation qua the averment of
claimant and paragraph No.13 of the impugned award reads as
follows:
'13. eu(mLomeih

wesrrit  alussng el &by GCeusmev
Qeug wrgnw  ,.20,000/-  FOUTSHISH  UBSTT
sioi  weyallsyn, w.grl. woranl  rigwudslayn

G UL (b 661 . Q60T T 60, 9| & 60) 651
2 MBI L &G Igu <2}, 611 VT 121 &5 630 61 BTG 560
O U alls06m6v. 67681 G 61l w.&r.l. 1om&r2e

griglu  wISTIfea  ubBLTaIHansd  BIHLISEGL0D

6u 6w &Uil60 OSTLIYHLWSTS @666V 61607 )
Sirionesfl&éSULH S F. &mu @ 6u6m6v
Ol & uILeuit & @S 6 (I, L0 65T & 60 & Cuouiif & &
SHUTTBRIS6T  @(H&  aumiliLishemsv. < 6L 60T 151 85 611

@Qsvsmey  TAUSTCOVCW @ BUT FLOUTDHESHalls06m6v
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Qgulh &riomefl & & Quievr . 06Dl ST
FUOUTHIES Queorsd Bleweoulled @wBSTT 6Taimy 21b
1B 0 60 ST SLiLile0 ClouiriLl & & allev 6w 6v.
allu g & 26.09.2019 246981 (h BL[b S61161 B
Frgnyen  Ceusmev OFUILMT HHL  wrHd {m.14,500./
FUOUTHIGES Quayn  aarGon  wasrifar  EHTmw
on & 6 (b LOIT 63T LD . 14,500/ - 67637 ()
Siriomrestl e SULH S F.

wrediydl@ @QBsw 2 F&F BIHuaimn Grogem e
@Qargratay  swbuef  adELC  Ugermy  CFSH s
2017 (2) TN MAC 609 (SC) eupmi&w aufam
sl QuliusopLullev  CHrgrwiond  6uHIom el & &60
40% ({m.5,800/-) 6T &HIT6V sumuiciln &m &

UPRIGEVMLD 6T &iomesfle&luH S &l

A perusal of the aforementioned paragraph No.13 of the
impugned award makes it clear that claim of the claimant that
his monthly income is Rs.20,000/- has not been subjected to
(wholly) successful disputation or contestation. In this view of
the matter, learned Presiding Officer of said MACT applied
Pranay Sethi principle [National Insurance Company
Limited Vs. Pranay Sethi and others reported in (2017) 16

SCC 680]. To be noted, said MACT has relied on Pranay
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Sethi case as reported in 2017 (2) TN MAC 609 (S§C). 1t is
also to be noted, that paragraph No.42 of Sarla Verma case
[Sarla Verma (Smt) and others Vs. Delhi Transport
Corporation and another reported in (2009) 6 SCC 121] has
been sustained in Pranay Sethi case though Sarla Verma case
has been partly overruled in Pranay Sethi. Therefore, we have
no hesitation in saying that said MACT has adopted the correct
approach, applied the principles of law laid down by Hon'ble
Supreme Court correctly and there is nothing to demonstrate
that there is infirmity, much less infirmity that is good enough
to interfere or dislodge the impugned award.

(i) We move on to the next point urged by learned
counsel for appellant - Insurance Company. Learned counsel
submitted that the Disability Certificate (HYr& 10(H& HioUd
G upmislw  2mer  FreinlsLp) which has been marked as
Ex.C1 talks about 80% disability but said MACT has taken
90% disability as the basis for making the impugned award. In

this regard, learned counsel drew our attention to a portion of

Page Nos.8/13

https://lwww.mhc.tn.gov.in/judis



C.M.A.No.3103 of 2023

paragraph No.l11 of the impugned award which reads as
follows:
() PR 601G WISTIHESSG auprisiurL S0
goallals  BIIHSI meld  FMWTaTSH ST 6T6d ML,
WBISTIHESEES FOHULL &TWHSlamed youmebE 90%
Cewsd Blpar  Gemwur  gHUL(HaTaTSE 6161 MILD

@& asriunwiy  SroreféESIME.............. '

A careful perusal of the aforementioned portion as well as the
other parts of the impugned award makes it clear that said
MACT has correctly noticed that the Disability Certificate talks
about 80% disability but the functional shortcoming (only loss
of earning capacity owing to disability) only has been fixed at
90%. Disability has not been fixed at 80%. Learned Presiding
Officer of said MACT has appreciated Ex.C1 - Disability
Certificate evidence and post appreciation of evidence has
arrived at the inference that the functional disability (loss of

earning capacity owing to 80% disability) is 90%. In this
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regard, we remind ourselves of Raj Kumar's case being Raj
Kumar Vs. Ajay Kumar reported in (2011) 1 SCC 343 as
Hon'ble Supreme Court sets out three different facets of
disability.

(a) Where a person suffering disability cannot continue
to do the work which he was doing until then;

(b) Where a person can continue to work but in a
different function and;

(c) Where a person can continue but to a lesser extent.

9. This Court, having set out discussion and dispositive reasoning qua
points urged by learned counsel for appellant - Insurance Company adds
that it is noticed that the age of the claimant was 35 on the date of the
accident (26.09.2019) which means he would now be 39. The prospects for
this (now) 39 year old claimant is bleak i.e., as bleak as one can imagine
considering that he was a sculptor. In this view of the matter, we notice that
the claimant has claimed Rs.60 Lakhs and said MACT has awarded a little

over Rs.49.82 Lakhs (Rs.49,82,170/- to be precise). It may not be necessary
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to dilate on the other heads under which the claim has been acceded to as
the same are not in the realm of twofold challenge and as the two points
(notwithstanding other grounds in the memorandum of grounds of appeal)
urged before us fail and we also notice that the appellant-Insurance

Company is not on liability and it is only on quantum.

10. Ergo, the sequitur is, captioned CMA fails and the same is
dismissed. Consequently, captioned CMP is also dismissed. There shall be
no order as to costs.

(M.S.,J.) (K.G.T..J.)
03.01.2024
Index : Yes / No
Speaking / Non-speaking

Neutral Citation : Yes / No

mk

To

1. The Presiding Officer
Motor Accident Claims Tribunal (Special Court)
Tiruppur.

2. The Section Officer

Page Nos.11/13

https://lwww.mhc.tn.gov.in/judis



C.M.A.No.3103 of 2023

V.R.Section
High Court, Madras.

M.SUNDAR, J.,
an
K.GOVINDARAJAN THILAKAVADI, J.,

(=5

mk
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Page Nos.13/13

https://lwww.mhc.tn.gov.in/judis



