Crl.A.No.472 of 2017

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 26.02.2024
CORAM

THE HONOURABLE MRS.JUSTICE R.KALAIMATHI

Criminal Appeal No.472 of 2017

L.Subbaiah .. Appellant /complainant
-Versus-

K.Sivakumar,

Proprietor/Authorised Signatory,

M/s.Dhanalakshmi Foods,

Mulanoor Road,

Semmadai,

Karattupalayam Post,

Vellakoil,

Kangayam ...respondent/accused

Appeal is filed under Section 378 of the Code of Criminal Procedure,
1973 to set aside the judgment passed by the learned V Additional Sessions
Judge, Coimbatore in Crl A.No.167 of 2015 dated 01.09.2016, acquitting
the respondent herein for the offence under Section 138 of the Negotiable
Instruments Act and consequently, to restore the judgment in CC No.271 of

2012 of the learned Trial Judge.
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For Appellant . Mr.R.Diwakaran
For Respondent . Mr.K.Balasubramanian
JUDGMENT

Being aggrieved by the order of acquittal, the complainant has come
forward with the present Criminal Appeal seeking to set aside the judgment
passed by the learned V Additional Sessions Judge, Coimbatore in Crl
A.No.167 of 2015 dated 01.09.2016, acquitting the respondent herein for
the offence under Section 138 of the Negotiable Instruments Act and
consequently, to restore the judgment passed in CC No.271 of 2012 of the

learned Trial Judge.

2. The complainant Subbiah had filed a complaint against the accused
under Section 138 of Negotiable Instruments Act, 1881 (in short, 'the Act') in

C.C.No.271 of 2012 before the Judicial Magistrate Court-1, Coimbatore.

3. Upon consideration, the trial Court found the respondent/accused
guilty under Section 138 of the Act and sentenced him to undergo simple

imprisonment for one year and under Section 357(3) of Cr.P.C,

Page 2 of 21

https://lwww.mhc.tn.gov.in/judis



Crl.A.No.472 of 2017

compensation of Rs.3,00,000/- was ordered to be paid by the
respondent/accused to the complainant within two months, failing which, he

has to undergo default sentence of three months of simple imprisonment.

4. Against the said judgment, the respondent herein preferred an
appeal in C.A.No.167 of 2015 before the V Additional District and Sessions
Court, Coimbatore and after hearing both sides arguments, the learned V
Additional District and Sessions Judge allowed the appeal and consequently,
the judgment passed by the learned Judicial Magistrate -I, Coimbatore in
C.C.No.88 of 2012 dated 16.03.2015 was set aside and the appellant stood

acquitted.

5. Against the said order of acquittal, passed by the Appellate Court/V
Additional  District  and Sessions Court, Coimbatore, the

appellant/complainant has preferred the present Criminal Appeal.

6. Mr.R.Diwakaran, learned counsel appearing for the
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appellant/complainant vehemently contended that the complainant and the
accused had business transactions and they entered into an agreement viz.,
Ex.D3, wherein, as per the said agreement, the accused agreed to repay a
sum of Rs.32,50,000/- and as per the agreement, he should have issued 6
cheques. But he issued only 3 cheques in favour of one Balamurugan, as per
the terms of agreement and through him by way of filing 2 cases, the
amounts connected with 3 cheques were settled. It is his further argument
that in respect of remaining 3 cheques, after mediation, the debt was
quantified and towards debt, the accused issued a cheque dated 27.06.2011
for an amount of Rs.3,00,000/- drawn on M/s.Induslnd Bank Ltd, Karur.
The said cheque Ex.P1 was presented to the complainant's Banker on
24.12.2011. The said Ex.P1 Cheque was returned on 26.12.2011 with an
endorsement "funds insufficient". Later, a legal notice was caused to be
issued to the accused herein on 21.01.2012. The accused responded with

the reply notice with untenable details.

7. It is his further argument that the learned trial judge has rightly

Page 4 of 21

https://lwww.mhc.tn.gov.in/judis



Crl.A.No.472 of 2017

raised presumption under Section 139 of the Act in favour of the
complainant and concluded that the respondent failed to rebut the
presumption. He further contended that thereby, the trial Court found guilty
of the accused under 138 of the Act, whereas, the learned Appellate Judge
has wrongly placed onus on the complainant that complainant has to prove
about the mediation said to have been held and there existed legal liability.
One another ground by which the order of acquittal was passed is that the

account details were not produced by the complainant.

8. Per contra, Mr.K.Balasubramanian, the learned counsel for the
respondent/accused strenuously argued that if really as per the terms of
Ex.D3 Agreement, if 6 cheques were not issued by the accused in order to
prove the same, the complainant did not choose to examine any witness.
Admittedly, there were business transactions between the complainant and
the respondent/accused between 2005 and 2007. After the date of Ex.D3
Agreement i.e., after 16.06.2007, virtually there was no business transaction
between them. When that be the case, the complainant states that for legally

enforceable debt, based on mediation, the accused issued a post-dated
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cheque in the year 2011, is fully untenable. He would further contend that it
is for the complainant to prove that after the mediation, Ex.P1 Cheque was
issued by the accused. It is his further argument that in the legal notice,
cheque number, date of cheque and on which date cheque was deposited and
returned, etc., are not given. He would further contend that because of want
of these particulars, the legal notice issued by the complainant is defective.
However, the respondent/accused issued reply notice to the effect that the
agreement Ex.D3 was acted upon and from 2007 onwards there is no
business transaction whatsoever between the complainant and the accused.
As the complaint was filed without any particulars and the account details,
the Appellate Court appreciated the same in right perspective and passed

the order of acquittal, which needs no interference.

9.The case of the complainant is that he was trading masala products
from the year 2005 to 2007 and he had business dealings with the
respondent/accused. During the business transactions, the amounts became
due to the complainant. There were number of mediations to compromise

the dispute between the complainant and the respondent/accused and
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ultimately, a sum of Rs.3,00,000/- was arrived as full and final settlement.
Towards the settlement of amounts due, the accused issued a cheque bearing
n0.482616 in favour of the complainant for a sum of Rs.3,00,000/- dated
27.06.2011 drawn on M/s.IndusInd Bank Limited, Karur towards discharge
of legally enforceable liability due to the complainant. Based on the
assurance of the accused, the said cheque was presented on 24.12.2011 with
his bankers M/s.South Indian Bank Limited, Ganapathy Branch,
Coimbatore. The cheque was dis-honoured with an endorsement "funds
insufficient" on 26.12.2011. On 21.01.2012, a legal notice was issued to the
accused and on receipt of the said notice, he sent a reply dated 16.02.2012,
with untenable allegations alleging that the accused deliberately did not
arrange for funds in his account and in order to de-fraud the complainant,
issued the cheque and his action amounts to offence punishable under

Section 138 of the Act.

10.The defence set up by the respondent/accused is that as per the
settlement effected in the year 2007, the accused towards full and final

settlement, issued 6 cheques drawn on Canara Bank, Vellakoil Branch in
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favour of the relative of the complainant one Balamurugan. In the Courts of
Tiruchandur, Thoothukudi and before the Madras Courts, cases were filed
and the total due amount was settled and all the cases were disposed of. In
these circumstances, the accused does not owe any amount to the
complainant and the appellant/complainant has misused the cheque when he

was in cordial relationship with the accused.

11.According to the respondent, the accounts details have not been
properly mentioned and not marked by the complainant and further, non-
examining of mediators is fatal to the complainant's case and as the
complainant has failed to properly lay the complaint, his complaint is liable

to be dismissed.

12.At trial, on the complainant's side, the complainant examined
himself as PW1 and 5 documents were marked. Of which, Ex.P1 is the
cheque dated 27.06.2011 for Rs.3,00,000/- and Ex.PS5 is the reply notice.
On the defendant side, 7 documents were marked, of which, Ex.D3 is the

copy of the agreement dated 16.06.2007 entered into between the
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complainant and the accused.

13.1t is the evidence of PW1/complainant that he had business
transactions with the respondent/accused during 2005 to 2007 and the
accused owed more than R.3,00,000/- to him. Based on the talk of
settlement, finally the accused agreed to re-pay him a sum of Rs.3,00,000/-
and he also 1ssued a cheque drawn on IndusInd Bank, Karur Branch bearing
n0.482616 dated 27.06.2011 for a sum of Rs.3,00,000/-(Ex.P1). It is his
further evidence that the said cheque was presented to his Bankers for
encashment, but it was returned with an endorsement as "funds insufficient".
For the legal notice issued by him, the accused sent a reply notice with false

allegations.

141t is relevant to note that in Ex.P3 legal notice, it is mentioned that
there is no mentioning about cheque number and the date of presentation of
the cheque etc. A bare perusal of evidence of PW1 and the documents

marked on both sides, it is inferable that the accused had business
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transactions with the complainant. It is also an admitted fact that as on
2007, he owed a sum of Rs.32,50,000/-. The details of agreement entered
into between the complainant and the accused towards settlement of debt
dated 16.06.2007, is not spelt out either in the legal notice or in the
complaint. However, the accused chose to mark the agreement as Ex.D3.
Ex.D3 is the agreement, therefore, the terms of the Ex.D3 Agreement are

equally binding on both. The terms of agreement are extracted herein:
"2007 eu@pLLD 3% WIHW 161 CHH
(16.06.2007) @&m@& SP aIHLLD 6viTeDIS
upLLD 46N wiH 0210 CHSH Camupd SHITT
LTaUl LD Camemeu Leayet SHauild urpswui 6ig)
HH6 6T.47-60 6UFIHBID EVAOIOT  LOS60T
Latsmuwn-1.

FCImH LOM6UL L LD SMBISWLD 6UL_L_LD
GleuaTonGsmmeley ST  SIL (L LTEHOTWILD
(SIehFv) OFIDWeDHL ot  Cmly  6T6Im
Wsaudlsd  auFHGW  N.(@GwIgFTd  waser
K. &ougoni-2, &lw mBrn @uHaumw CHFiHSH
B/ 1G5(6Mh > () 6T @585 LD OB TPV FLOLIH HLOT 68T
1) & 65681 I 65 OTULD U 61 01 F6V6Y B 6BAMTUYLD
EPpHewiLoumy CUF  (PULLGTHIL T FLOLODHD F)
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TIPS B O\ BMEIL. 2L 6TLIY F565) 5.

1) @& 1muir 2mpufler uges wEFeom
ByeussiHHemest  2HUTNLC @HeT  (psvld
AL (e LT

2) Cogs @&Slev 1 BUiT 2HBUMLL WwEFTeOT
HnausiSHHemet  emevsd @ — aUTEIGMBTEH
RUOBTeIH 2BUKSEH SLbS 20THLOTEH
ByuasSenea BLSHuSDHS Qpsvll
QUTHLSH6T CBT(HHH susmSUIeL (H.32,50,000/-
(mumd  ougsH  @uemiy,  WLFSHD
suSTimed WL (pw) 2kBuUl 1 BLHSBSG
QBT HIML_Cerewrig W F).

3) Cupuy OCOBTHIHG BLHIHEILLIg
HHCLIT FH) HTCFT6mEVF AT Q&BM(HD HILD
IAbSHS CHHH6MD HUDTOL 6UEBISIEH S,
OBTemE OFNSHH Copuy BTCFTDEVEEN
SH(HLOLITLOGD BEOL(P® MLILIH S H o\ TaTen
Couesurig ui Gl.

4) Cupuy STCFTEmLEBHN  UBISIGD
UswId  @606VMos0  SIIHLILMLLLT 6D F
Imput 2mpuUT B& SGHBDH FLULIUY SMblesred
wHMILD Feled BLAUYHDE 6T(hDH HiHolBTaTeNT
Couesurigui Gl.
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5) CLogyiLd @ Hlev ComLig
OB 165 FH H(OFHFHTH AL 3 (Y X Ju I
HTCFTEDLHAN DT HMBUILD @Hlev 1 BLMent
Gouswor(h G eI S|6UM et 2_m6M6oTyIT 68T
SSHSSY  PSHBBRmIYID  SS6
otewr. 131-60  (GuimEGW  V.Umeu(p(H 6ot
st GUWMED HTCFTemoLHBA ClFBM(HDH HieL
CoueuoTig ul .

6) @60 1 BUT 2-6ugl HBUT B HIITLILD
&FiY BHaimdHHleo 6res.62/2007 wmud 63/
2007 Crp.eTsmigmmiaman 6ULpds@HHBemauD GLomiig

1 Buim surue GUMMISG\SETaTenGoussigw . "

15.As per the terms of agreement, the defence of the accused is that
he has issued all the 6 cheques and in acceptance of the same, the
complainant has signed in the agreement, which was witnessed by two

witnesses namely K.Balasubramanian and Babushankar.

16. It is curious to note that in derogation to the terms of the said
agreement, the complainant has taken stand that out of the above said 6

cheques, he received only 3 cheques from the accused and for the remaining
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amount, on mediation, the accused issued a cheque for Rs.3,00,000/-
towards final settlement 1.e., Ex.P1. If that be the case, then heavy burden
lies on the complainant to plead the said details at the first instance, in his
legal notice itself. But contrary to the terms of agreement, without
mentioning the details either in the legal notice or in the complaint, the stand

taken by the complainant is totally untenable and it is fatal to this case.

17. 1t 1s the further case of PW1 that the above said 3 cheques were
drawn in favour of his relative Balamurugan, as per the terms of Ex.D3
agreement, which is not in dispute. Thereafter, it is the contention of PW1
that through mediations in respect of other 3 cheques mentioned in the
agreement, the accused issued Ex.P1 cheque, which is totally denied by the
accused in his reply notice itself. Then he should have explained the details
by examining his relative Balamurugan. Failure to examine Balamurugan is
fatal to the case of the complainant. The complainant pleads that for the
remaining amount, it was settled and the amount due was quantified as

Rs.3,00,000/-, for which, there is no pleading or evidence.
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18. Admittedly, the complainant had business transactions with the
accused from 2005 to 2007. The transaction is business transaction then,
the law is settled that the complaint has to be presented along with cash

book/account book or ledger account to prove that the respondent/accused

Crl.A.No.472 of 2017

owe to the complainant and there is legally enforceable debt.

19. It is relevant to cull out a portion of cross examination of PW1,

which is extracted below:
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2005 s 2007 eusmy  6T6ISHGHLD
SNBSS @QewLCw QKBS  sIwTLTILD
FIOOHSLIONT UJe] 6F6va| FHavIdHE, 6TEIGNLLD
o siiong.  gpsmnsd SHOUTH BHHDPSDDES
Q\Bmewi(h  6UTEIIGOm6L. 1 Camg (HUTUISSG
Ceoras  BImT  wmumgw  GFuNBMEG T
OFova HawidF THIOD HBIT HHI06TMIH D60
HTHEBH0  GlFulwelevsmv. 3 @6uLFId (mumul
BT OFBMHEBHHCUEI(HD  6TRIW  LGHFTWD Hl
CFUIEH UGHFTWSHSTTEHON BT FILFWTSH
sulFnma&selsvsmev. 16.06.2007 6y 6T60T5GHLD
SNBSS QLW H 2 L6 LgHe®»D

JOULL . IbHS 2 LeLUgSHemnsd Lg 6TSIM
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6Te81S@ 35 @6 FID CHUTU G\EM(hHSH 3 Ceuemi(HLD
T@IM (Pig6] QFUWNLLL G TEIDTE0 FTHT6or.
IASDBTH BN  aardG 6 HTCFTm6V
CHBT(HSH ST 6T63T DIT6VL FMwevsv. 3
HTCFTHHBNMBINT  OFBM(HDH BT 9 L 631
Ly S BUTGOT IF6L 6T 2 OTNFHl. 60
B&HEVLSTET 6T6TGINLLD SHBTLL LB BB h(GHLD.
QG TSHSFO 3. aSFOA Y360 BLOUD
Hely  Gouyy  THIOYWD  @Qevemev 6T
QEFTELEVLILL (HATONT S| 6TRIMTL FTHTOI. 2 L 60T
Uy HemBWew TSN  eTeorHE 6 HTCFTEm6V
QBM(HH BT 6TOIN 2 L MILIgHHSHN60 2 66T
TRIMT6L  FMBM6T. 3  S1CFTem6VEHATIHT60T
O\ SBM(HS B 20078 OD@ 6TmISE65 G

SIWTLMYLD [BL-S 6606560 6T6TMTL FTlHmeor."
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20. It is made very clear that there is no business transaction
between the complainant and the accused after 2007.  Contrary to his
evidence, the complaint reiterates that on mediation, Ex.P1 cheque for
Rs.3,00,000/- was issued by the accused as a debt, and it is to be construed

as a legally enforceable debt.

21. For the legal notice issued to the accused, the accused in turn has
issued a reply notice by denying the contents of legal notice. When that be
the case and the transaction being the business transaction between the
complainant and the accused, the complainant ought to have stated the
details by way of producing account books in support of his claim. As per
Section 138 of the Act, the cheque should have been issued for the

discharge, in whole or in part of any debt or other liability.

22. The respondent/accused has washed off his hands by filing Ex.D3
Agreement. The accused has made clear that he does not owe any money to
the complainant and the said facts were appreciated by the Appellate Court

in proper perspective by holding that as contended by the complainant,
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mediation details were not proved and the payment details were not

mentioned in the statutory notice as well as in the complaint and ultimately,

Crl.A.No.472 of 2017

chosen to allow the appeal.

then presumption under Section 139 of the Act arise in favour of the
complainant. It is relevant to refer a judgment of Hon'ble Supreme Court in

“Krishna Janardhan Bhat Vs. Dattatraya G. Hegde” (2008) 4 SCC 54,

23. When the signature in the cheque is not denied by the accused,

wherein, it has been held as under in para 45:

“45. We are not oblivious of the fact that the said
provision has been inserted to regulate the growing business,
trade, commerce and industrial activities of the country and the
strict liability to promote greater vigilance in financial matters
and to safeguard the faith of the creditor in the drawer of the
cheque which is essential to the economic life of a developing
country like India. This, however, shall not mean that the courts
shall put a blind eye to the ground realities. Statute mandates
raising of presumption but it stops at that. It does not say how
presumption drawn should be held to have rebutted. Other
important  principles of legal jurisprudence, namely
presumption of innocence as human rights and the doctrine of

reverse burden introduced by Section 139 should be delicately
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balanced. Such balancing acts, indisputably would largely
depend upon the factual matrix of each case, the materials
brought on record and having regard to legal principles

governing the same.”

and in the case of “Rangappa Vs. Sri Mohan” in Crl A No.1020 of 2010
dated 07.05.2010, it has been observed by the Hon'ble Supreme Court that :

22. Because both Sections 138 and 139 require that the
Court ‘shall presume’ the liability of the drawer of the cheques
for the amounts for which the cheques are drawn, ..., it is
obligatory on the Court to raise this presumption in every case
where the factual basis for the raising of the presumption has
been established. It introduces an exception to the general rule
as to the burden of proof in criminal cases and shifts the onus
on to the accused (...). Such a presumption is a presumption of
law, as distinguished from a presumption of fact which describes
provisions by which the court may presume a certain state of
affairs. Presumptions are rules of evidence and do not conflict
with the presumption of innocence, because by the latter all that
is meant is that the prosecution is obliged to prove the case
against the accused beyond reasonable doubt. The obligation
on the prosecution may be discharged with the help of
presumptions of law or fact unless the accused adduces
evidence showing the reasonable probability of the non-

existence of the presumed fact.”
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24. Therefore, once the signature found in Ex.P1 is that of the
accused, then the presumption under Section 139 arise in favour of the
complainant. It is rebuttal presumption that the accused may rebut the said
presumption through oral or documentary evidence or even through cross

examination of complainant's side witness.

25. Reverting back to the facts of this case, the accused has raised his
defence stating that on the date of Ex.D3 itself, he issued 6 cheques, for the
total debt he owed to the complainant and thereafter, he has no money
transaction or debt. This fact is also clearly admitted by PW1 during his
cross examination. Therefore, this Court is of the considered view that the
defence that is putforth by the accused is probable one which creates a huge
doubt about the existence of legally enforceable debt on liability. Therefore,

the complainant's case fails.

26. In fine, this Court does not find any valid reason to interfere with
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the judgement of the Appellate Court dated 01.09.2016, acquitting the

respondent/accused.

27. In the result, based on the aforesaid discussions, the Criminal
Appeal stands dismissed and the judgement of the learned V Additional
District and Sessions Judge, Coimbatore in Crl .A.167 of 2015, stands
confirmed. No costs.

26 .02.2024
Index :yes/no
Speaking order  :yes/no
Neutral Citation :yes/no
dn
To

1.The V Additional Sessions Judge, Coimbatore .
2.The Public Prosecutor, High Court, Madras.
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R.KALAIMATHI, J,

dn
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26.02.2024



