IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 04.07.2024
CORAM
THE HONOURABLE MR. JUSTICE N. ANAND VENKATESH
CMA Nos.915, 1093, 1096, 1097, 1099 & 1101 of 2023

and CMP Nos.8470, 10479, 10558, 10515, 10541 & 10546 of 2023
and Cros.Obj.No.38 of 2024

CMA No.915 of 2023

The New India Assurance Co., Ltd.,
Divisional Office
Sethu Krishna Trade Centre,

Trichy Main Road,

Gugai, Salem — 6. ..Appellant
.VS.

1.Mion Raviganesh

2.Yuvaraj ..Respondents

[Minor rep. by N-F/Guardian her motther Lakshmi]

Prayer: Civil Miscellaneous Appeal filed under Section 173 of the Motor
Vehicles Act, against the order dated 14.03.2022 made in MCOP No.402 of
2018 on the file of Motor Accident Claims Tribunal, Special District Court,

Salem.
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For Appellant : Mr.S.Dhakshnamoorthy
in all CMAs

For Respondents : Mr.N.Chandrasekar for R1 to R5
in CMA No.1101 of 2023

Mr.J.Prithivi for R6
in CMA No.1101 of 2023

Mr.J.Prithivi for R2
in CMA Nos.915, 1093, 1096, 1097 &
1099 of 2023

Cros.0Obj.No.38 of 2024 in CMA No.1101 of 2023

1.Thangam
2.R.Perumal
3.Yasutha
4.R.Kamalakannan

5.Vijayalakshmi ..Appellants
.VS.

1.The New India Assurance Co., Ltd.,
Divisional Office
Sethu Krishna Trade Centre,
Trichy Main Road,
Gugai, Salem — 6.

2.Yuvaraj ..Respondents
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Prayer: This petition filed under Section Order 41 Rule 22 of C.P.C.,, to
enhance the compensation amount awarded in the judgment and Decree dated
14.03.2022 made in MCOP No.1887 of 2018 on the file the Motor Accident
Claims Tribunal/Special District Court, Salem.

For Appellants : Mr.N.Chandrasekar

For Respondents : Mr.S.Dhakshnamoorthy for R1

JUDGMENT

These appeals arises out of the common Award passed by the Tribunal in
MCOP Nos.398, 399, 400, 401, 402, 1887 of 2018 and the Award passed in all
the claim petitions have been put to challenge in these appeals by the Insurance

Company. Hence, this common judgement is passed.

2.MCOP Nos.398, 399, 400, 401 and 402 of 2018 are injury cases and
MCOP No.1887 of 2018 is a fatal case. The Insurance Company has questioned
the very liability that has been saddled against the Insurance Company on the
ground that the car was registered as a private car and it is covered under the
terms and conditions of a Private Car Package Policy and the Insurance

Company is only bound by the contractual liability under the terms of the
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policy. In the instant case, the car was put to hire which is not covered under the
contractual liability. Therefore, the Insurance Company has questioned the
finding of the Tribunal by invoking the principle of pay and recovery. Insofar as
the MCOP No.1887 of 2018, the Insurance Company has also questioned the

quantum of compensation awarded by the Tribunal.

3.Heard Mr.S.Dhakshnamoorthy, learned counsel appearing on behalf of
the appellant, Mr.N.Chandrasekar, learned counsel appearing on behalf of the
respondents 1 to 5 in CMA No.1101 of 2023 and Mr.J.Prithivi, learned counsel
appearing on behalf of the 2™ respondent in CMA Nos.915, 1093, 1096, 1097 &
1099 of 2023 and appearing on behalf of the 6™ respondent in CMA No.1101 of

2023.

4. This Court has carefully considered the submissions made on either

side and also the materials available on record.

5.The case of the claimants is that on 07.01.2018, the claimants and the
deceased Ramasamy were travelling in a omni van at Harur-Thanipadi main
road and this omni van was driven in a rash and negligent manner and at about
9.30 a.m., omni van dashed on a road side coconut tree. One of the passenger
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viz., Ramasamy died during the accident and all the other claimants sustained

serious injuries. It is under these circumstances, the claim petitions came to be

filed before the Tribunal.

6.The Tribunal on considering the facts and circumstances of the case and
on appreciation of oral and documentary evidence, came to a conclusion that the
accident in this case had taken place only due to the rash and negligent driving
on the part of the driver who drove the omni van. Having rendered the above

finding, the Tribunal fixed the total compensation in each claim petition as

follows:
S.No MCOP Nos. Awarded
Amount
1 MCOP No.398 of 2018 Rs.3,85,000/-
2 MCOP No.399 of 2018 Rs.3,05,200/-
3 MCOP No.400 of 2018 Rs.1,00,000/-
4 MCOP No.401 of 2018 Rs.90,000/-
5 MCOP No.402 of 2018 Rs.90,000/-
6 MCOP No.1887 0of 2018 Rs.15,18,500/-

7.The above compensation was directed to be paid by the Insurance
Company with interest at the rate of 7.5% per annum and the Insurance

Company was also permitted to pay the compensation and recover the same
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from the owner of the omni van on the ground of violation of policy condition.
8.The first issue to be gone into is with regard to the finding of the
Tribunal applying the principle of pay and recover in this case. The learned
counsel for the Insurance Company submitted that one of the witness who was
examined before the Tribunal had specifically admitted in his evidence that the
driver of the van was none other than the brother of the owner of the van and he
had taken it on hire and had driven the van. In view of the same, the policy does
not cover the van being used under hire or for reward. Therefore, it was
contended that the Tribunal ought not to have applied the pay and recovery

principle.

9.To appreciate the submission made by the learned counsel for the
appellant, it is necessary to consider the oral evidence of the witnesses as well
as Ex.P1 which is the FIR that was registered based on the complaint given by

the owner of the vehicle.

10.0ne Senthil who was examined on the side of the claimants has stated

in the cross-examination as follows:

&remsv  8.00  weflwerallsh 11 a1lTe Sile
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L (hellT Gousmen WISHHls0 Clemadi(hCurdl CrglalllLmi.
Goussflsb QU (hovI(bL6s C&FiBG Cuflweuissar Qpm GLmHL
gplweuiiser Qpainy  Cu@m vwewlh GFUESHTD.  GHuL]
Goussi  U(harhi  FHSlpeflar  HwLldbEG  Cl&FTHSI0T6T .
ghaliellear Sl wri eary  CSMwm .

11.0ne Lakshmi has stated during the cross-examination as follows:

61681 6UW&, euHlomer, 6&Miflsd GUlsHs eusmild
STHH0  OFuwallsvemev.  BIRIGAT  Uwed — 6FUS
ouUTHaID 6168 Hhiemnbulleas Hamourlsst  sHulullear  6umHerin.
Qeut  Cuuwi  weugmgd. U] allub s FOULL G  TaY
61601 85@& Gl Slwm .

12.0ne Perumal in his cross-examination has stated as follows:

lh  weysmrflLy  urg  sSwdlwurer  FhIlIe
sIeoTLIGUT  uTL6mS  Gudl ansaSms  QULIECFS M
sTRTmmsy  FMlsner. OaFMhed MUTHMTHDE UTL DSBS BT
vweiu(h &S (WLlurg eeipmed  6ai&bhE  GsMwrg. b
weIsTrr Sty urelld] s ldmsd  @BLUGTsyL b
EISTITSIa @il 6ULOR1 & G 61 a5 (h LD 6T68T M 60

Fiflulsvsv.

13.1t will also be relevant to take note of the specific allegation that was
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made in the FIR that was marked as Ex.P1 and the same is extracted hereunder:

TN30-AH-8434 etaim  yudlesf]  Gouasi  GFTHSHI0MSH
musbg ULl umelCme etk wemerall  Guwit
UTOVESOIWT  6TRISESE Glursauigel, 6seafloism i
Quewi(h &G o atenari. GCumuUL] eTaw  Couemen eTed
o Lo Umbs yaiiewet Fhalger  s/o  GHmallnbsEFmidl
6T68TLI6L (LD Fuwdbslsd gUhart @ermy  07.01.2018
CHsH  GCumuL Couefled  GLsuemsweTT  &HvblSHuleu
Camallansd@ amd  GullL  susiLlsow 6168 9y 6w 6w 65T
&FIb &7 6T 6T 63T LI6U T QUL 6u 6u5T L Tuf 60 611 &6 &l
o_melleit a6 HemL Wil L] HITTI0 & 6% & CEFMHS
Oasignwer  wee  grogmnd  yarullow  C&FibS
TRIGe &6 Guplomer,  yeor  &/0u. Glumome
761 & G v 2.3 &/ 0L Cumlomst  Fleiar Sl &6
OEbpled  wHmID  RIG6T — SYHaunl  FHDTE 0B
CHIGS (molame HHCwrh vwewh OFuigeit. GCoue
smigen  oaifle) @mB& HTemev  Fwonir  5.00  wewllwerallsy
YmOuL (h CLoshL06m6VW EITIT Carallayss ol & 631 )
OasraiLlmbs6urg &remev  gGwori  9.30 1wl yaralley
imit to  sresflium]  Gprllled  @Curul e Slpmon
EAIGIVTE: 67607 LI 6L T 60T Blovsd S & 611160
91 B|66USL0M &6)LD 0N &S] 65 SWIT SHLD 6TI%1 & 6T
simes  Gousmenr QUL UBSHTHD  FHIY S
gFbg el Lsren  Corllel  @L &  udbsld  QBHS
Ossiematorssleo  Curgl ol peionmi. @bs  allug sl

Cuopull  wmufseT  STUMHEGHL QIS  HTWUREIGEN
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gOUL(h TG TYLD  YHT  HT&  10(HS SHl6uL6w 6o Lilsh
galEgmasdhs CaFidHH 261MBTE  SHausHL GoHarallul (b
Bren 66 2 mallaiisepn  wHe Sty  aubS
urir&Gamb. alludbslsd groamndss Quann sHreosaflan
VY & ITWIRI 6T UL LI5S SHT60 9] 66mI]
CoeL & & &6 & & & & Camuwidy & s HEIST
D& HIUEDBT S  AIILLL (HETaTTT. 6T lemL U ©6u6sT
WELGS (PGl CEFSWDLELESS. atba  GumuL
aus s GUSS STRIGHN  BLOLISMSE  6T1(HSHESGHLOMm
Loy 6l G &L (h & 0l&mair s Cmed.

14.The Tribunal on appreciation of the above evidence has taken note of
one stray statement made by the above said Perumal and has come to a
conclusion that one Chandran who is the younger brother of the owner of the
van had taken a van on hire and had driven the van and the accident had taken
place. While undertaking the exercise of appreciation of evidence, one stray
statement cannot be taken and the Court is expected to appreciate the entire

evidence and come to a conclusion.

15.The earliest version regarding the accident which took place on
07.01.2018 was the version of the owner of the van. This is found in the FIR

that was marked as Ex.P1. The relevant portions have already been extracted
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supra. The owner of the van has specifically stated that he had given the van to
his brother Chandran and the said Chandran had taken the relatives in the van to
a temple. Unfortunately, the van dashed on a tree and met with an accident.
There is no doubt that the said Chandran is the brother of the owner of the van
and it was the said Chandran who had driven the van at the time of the accident.
The fact that Chandran alone drove the van at the time of the accident has also
been spoken by the other witnesses. One of the witness while being confronted
with a leading question that Chandran had taken the van on hire from the owner
of the vehicle, has mechanically stated as 'Yes'. This answer by itself cannot
result in coming to a conclusion that the omni van was taken on hire by
Chandran from his own brother. Even if this Court is to appreciate the evidence
from the stand point view of a prudent man, it is too unnatural for the own
brother to have taken the van on hire. This 1s more so since that the persons who
had travelled in the van were all relatives and therefore, it is quite 1ll-logical to
conclude them the brother Chandran had taken the van on hire from his own
brother and had driven the van along with his relatives to the temple. In view of
the same, the conclusion arrived at by the Tribunal as if Chandran had taken the
van on hire and therefore, there was violation of the policy condition by the
owner of the van, is hereby set aside.
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16.In the light of the above finding, it cannot be said that there was any
violation of the terms of the policy. Chandran was authorised to drive the van by
the owner of the vehicle and he is a representative of the owner of the van.
Therefore, it cannot be held that there is violation of terms of the policy. In view
of the same, the Insurance Company alone must pay the compensation fixed by

the Tribunal and the same cannot be recovered from the owner of the van.

17.Insofar as the quantum of compensation is concerned, there is no
serious challenge to the compensation that has been fixed in the injury cases in
MCOP Nos.398, 399, 400, 401 and 402 of 2018. The main challenge is with
regard to the compensation that was fixed in MCOP No.1887 of 2018 which
was filed by the claimants/legal representatives of the deceased Ramasamy. The
learned counsel for the appellant submitted that the Tribunal had wrongly fixed
the age of the deceased as 60 years. To substantiate the same, the learned
counsel brought to the notice of this Court, the evidence of one Perumal who is
one of the son of the deceased. During cross-examination, a question was put to
him to the effect that the mother was aged about 60 years and therefore, the
father must be elder by at-least 15 years and therefore, his age must be 75 years
and for this question, this witness mechanically says 'Yes'. It must be borne in

mind that the Court is dealing with the evidence of rustic villagers. Many a
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times, they do not understand the question properly and they mechanically give
their answers without any application of mind. The Tribunal had taken into
consideration Ex.P5 which was the Post-mortem Certificate and in that, it has
been specifically stated that the age of the deceased was 60 years. Therefore, in
the absence of any contra-evidence, there is no scope to come to a conclusion
that the deceased must have been aged about 75 years based on the evidence of

Perumal.

18.The learned counsel for the claimants in MCOP No.1887 of 2018
submitted that the Tribunal ought to have ordered a sum of Rs.6,92,739/-
towards medical bills based on Ex.P12 and whereas, the Tribunal had ordered
only a sum of Rs.5,50,000/- That apart, the learned counsel also questioned the
compensation fixed under the head of loss of love and affection and contended

that the same 1s on the lower side.

19.The learned counsel for the appellant submitted that the Tribunal
ought to have deducted 1/3" towards the personal expenditure of the deceased
considering the fact that all the daughters and son were married and were not
dependent on the deceased. Therefore, it was contended that while calculating
the compensation under the head of loss of income/dependency, the Tribunal
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ought to have deducted 1/3™ towards personal expenditure of the deceased.

20.The Tribunal had fixed the age of the deceased as 60 years. The
claimants had put-forth a stand that the deceased was an agriculturist and was
also drawing pension and he was earning not less than Rs.20,000/- per month.
There was no evidence to substantiate this stand taken by the claimants.
Therefore, the Tribunal had fixed the notional monthly income at Rs.10,000/-
This Court finds that the notional monthly income fixed by the Tribunal is
reasonable. The Tribunal while calculating the compensation under the head of
loss of income has deducted 1/4™ towards the personal expenditure of the
deceased. As rightly contended, except the wife, all the other children are major
and strictly speaking, they may not be dependants on the deceased. Therefore,
this Court is of the view that 1/3™ ought to have been deducted towards personal
expenditure of the deceased. Thus, the compensation under the head of loss of
income is calculated as follows:

Rs.10,000/-x 12x9x 1/3= Rs.7,20,000/-

21.The next issue pertains to the compensation granted under the head of
medical expenses. This Court carefully went through Ex.P12 and it is seen that
the total expenditure towards medical bills runs to Rs.6,92,739. Therefore, there
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is no reason to reduce it to Rs.5,50,000/- The finding of the Tribunal to that

effect is hereby set aside.

22.The other issue is with regard to the compensation fixed under the
head of loss of love and affection and loss of consortium. This Court is inclined
to consolidate both the heads and grant compensation under a single head viz.,
Loss of Love and Affection and for each of the claimant, this Court is inclined
to fix a sum of Rs.40,000/-. Accordingly, the total compensation under this head

works out to a sum of Rs.2,00,000/- (Rs.40,000 x 5).

23.The Tribunal has fixed a sum of Rs.25,000/- under the head of funeral
expenses and the same is reduced to Rs.15,000/-. The Tribunal has not granted
any compensation under the head of Loss of Estate and this Court is inclined to

fix a sum of Rs.15,000/- under this head.

24.1In the light of the above discussion, the compensation awarded by the

Tribunal in MCOP No.1887 of 2018 is modified as follows:

S.No| Compensation awarded under Amount
the head (in Rs.)
1. |Loss of Income 7,20,000
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S.No| Compensation awarded under Amount
the head (in Rs.)
Rs.10,000/-x 12x9x 1/3 =
2. |Loss of Love and Affection 2,00,000
3. |Medical Expenses 6,92,739
4. |Transportation Charges 18,500
5. |Funeral Expenses 15,000
6. |Loss of Estate 15,000
Total 16,61,239

25.Insofar as CMA Nos.915, 1093, 1096, 1097 and 1099 of 2023, the
compensation fixed by the Tribunal shall be deposited along with interest, less
the amount already deposited, together with interest at 7.5% p.a. from the date
of claim petition till the date of deposit within a period of four weeks from the
date of receipt of this judgment On such deposit, the claimants will be entitled

to withdraw the same. Accordingly, the above appeals are dismissed.

26.Insofar as CMA No.1101 of 2023 is concerned, the compensation
awarded by the tribunal at Rs.15,18,500/- is enhanced to Rs.16,61,239/-. The
appellant insurance company is directed to deposit the enhanced compensation,
less the amount already deposited, together with interest at 7.5% p.a. from the
date of claim petition till the date of deposit within a period of four weeks from

the date of receipt of this judgment. Insofar as the enhanced compensation is
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concerned, the deficit court fee, if not paid, shall be paid by the claimants. The

other directions issued by the Tribunal with regard to the mode of payment of
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N. ANAND VENKATESH., J

SST

compensation remains unaltered. Accordingly, CMA No.1101 of 2023 is
dismissed. In view of the order passed in CMA No.1101 of 2023, the Cross
Objection petition is allowed. No Costs. Consequently, connected

miscellaneous petitions are closed.

04.07.2024
Index : Yes/No
Speaking Order/Non-Speaking Order
Neutral citation : Yes/No
SST

To
The Motor Accident Claims Tribunal, Special District Court, Salem.

CMA Nos.915, 1093, 1096, 1097, 1099 & 1101 of 2023
and CMP Nos.8470, 10479, 10558, 10515, 10541 & 10546 of 2023
and Cros.Obj.No.38 of 2024
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