S.A.No.774 of 2024
IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 12.11.2024
CORAM
THE HON'BLE MRS. JUSTICE T.V.THAMILSELVI
S.A.No.774 of 2024

and
C.M.P.No0.24856 of 2024

Samraj ( died)

1.Chinnammal

2.Venkatachalam

3.Ganapathy

4 Parvathi

5.Paramasivam

6.Gowran

7.Raja ... Appellants

Vs

I.Chinnammal
2.Govindasamy ... Respondents

PRAYER: Second Appeal filed Under Section 100 of the Civil Procedure
Code, against the Judgment and decree order dated 16.10.2023 passed in

A.S.No.6 of 2020 on the file of Additional District Judge, Dharmapuri,
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confirming the judgment and decree dated 27.02.2020 passed in
0.S.N0.232 of 2012 on the file of the Principal Subordinate Judge,

Dharmapuri.

For Appellants : Mr.N.Manoharan

JUDGMENT

The appellant has filed this Second Appeal against the Judgment and
decree dated 16.10.2023 passed in A.S.No.6 of 2020 on the file of
Additional District Judge, Dharmapuri, confirming the judgment and decree

dated 27.02.2020 passed in O.S.No0.232 of 2012 on the file of the Principal

Subordinate Judge, Dharmapuri.

2. Originally, the suit was filed by the sole plaintiff in O.S.No.232 of
2012 on the file of the Principal Subordinate Judge, Dharmapuri, for

specific performance in respect of the suit property and also claimed relief
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of partition and to declare the sale deed dated 02.07.2012 as null and void.
The deceased plaintiff had executed a sale deed dated 18.04.2012 in favour
of the first defendant viz., Chinnammal by receiving the sale consideration
from him and also prayed for partition to divide S.No.223/3 and alleged
93.73 cents out of 145.73 cents and to declare the sale deed dated
02.07.2012 as null and void and for permanent injunction restraining the
defendants from creating any encumbrance over the suit property and other

reliefs.

3. For the sake of convenience, the parties will be referred to as per

their ranks in the suit.

4. The case of the plaintiff is that the first defendant who is the owner
of the property had agreed to sell the property for a sum of Rs.4,35,831/-
and received an advance of Rs.1,00,000/-. According to him, he had three
months time to pay the balance of Rs.3,35,831/- and to convert the sale
agreement into a sale deed. He would state that he was ready and willing

to perform his part of the contract, but the first defendant not intended to
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sell the property as per term, hence the deceased plaintiff issued a pre-suit
notice dated 22.05.2012.  After receipt of the pre-suit notice, the first
defendant had executed a bogus sale deed dated 02.07.2012 in the name of
the second defendant. Therefore, the deceased plaintiff came forward with
a suit for relief of specific performance and for preliminary decree of
partition and for declaration that sale deed dated 02.07.2012 is null and
void and for permanent injunction restraining the defendants from

alienating the suit property.

5. The first defendant filed her additional written statement stating
that the first defendant executed a registered sale agreement dated
11.01.2011 in favour of the second defendant for 53 cents and second
defendant did not come forward to pay any advance amount. The first
defendant never sold the the suit property to the second defendant and did
not receive any sale consideration. she was ready and willing to execute
the sale deed dated 18.04.2012 with the plaintiff and also contended that
the second defendant created unregistered Sale Agreement dated

11.01.2011 and the Sale deed dated 02.07.2012 are forged.
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6. The second defendant filed his written statement as stated above
and it was his specific stand that the second defendant purchased suit
property from the first defendant by way of Sale Deed dated 02.07.2012.
The first defendant executed Sale Agreement dated 11.01.2011 agreed to
sell the property for Rs.90,000/- and paid Rs.77,000/- as advance and
period was fixed as 20 months and the said agreement was in force. As
first defendant did not come forward to execute sale deed, inspite of legal
notice dated 11.05.2012, second defendant filed O.S.No.50 of 2012 and the
said suit was renumbered as O.S.No.47 of 2012. The first defendant
compromised with the second defendant and executed Sale Deed dated
02.07.2012 in favour of the second defendant in respect of the suit property
and also handed over the possession of the suit property. Thereafter, the
original plaintiff has filed the suit with the help of blank signed stamp paper
in which first defendant signed as a security for getting loan of Rs.20,000/-

from the original plaintift.

7. On the side of the plaintiff, he examined himself as PW1 and he
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examined two witnesses as PW2 and PW3 and marked Ex.Al to Ex.A12.
On the side of the defendants, the first defendant entered the witness box as
DW1 and the second defendant as DW3 and they examined three other
witnesses as DW2 & DW4 & DWS. On their side, they marked Ex.B1 to

Ex.B8.

8. The learned trial judge, after analysing the oral and documentary
evidence filed before him, came to the conclusion that sale agreement was
forgery and in any event, the suit was dismissed in respect of all other
reliefs, however, the trial Court held that the first defendant should pay for
refund of twice the advance amount of Rs.2,00,000/- with interest at the
rate of 12% p.a.from the date of suit till the date of decree and thereafter

interest at the rate of 6% p.a. as per the default clause.

9. Aggrieved by the same, the sole plaintiff has preferred A.S.No.6
of 2020 on the file of the learned Additional District Judge, Dharmapuri
and the same was dismissed on 16.10.2023. During pendency of the said

appeal, sole appellant died and the legal heirs of the deceased plaintiff were
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brought on record as the appellants. The learned Additional District Judge,
Dharmapuri held that it was proved that the deceased plaintiff and the first
defendant have entered into the suit agreement to defeat rights of the
second defendant, hence the sole plaintiff/ now legal heirs/appellants were

not entitled to relief of specific performance.

10. The learned counsel for the appellant argued that the Court below
failed to appreciate the evidence on the side of the plaintiff, who establish
his case through oral and documentary evidence, the same was not properly
appreciated. He would also submit that no issue was framed by the trial
Court in respect of readiness and willingness which is mandatory for the
relief of specific performance and the decree granted by the Court below is

erroneous and liable to be set aside.

11. Further, the learned counsel for the appellan would also submit
that the first defendant bound to execute sale agreement in favour of the
plaintiff in respect of the suit property by receiving balance amount, the fact

remains that before filing the suit, the first defendant sold the suit property
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to the second defendant for valid sale consideration but the trial Court has
not appreciated properly recitals of the sale agreement which discloses
Sale Agreement — Ex.Al entered between the plaintiff and the first
defendant, as per terms after receiving the balance amount within a period
of three months he has to execute the sale deed and plaintiff expressed his
readiness that determined failed to comply the term, hence, he approached
the Court and proved his case, inspite of that the first defendant had not
execute the sale deed and therefore he should refund twice the advance
amount which was refused by Court below and the same is unjust and liable

to be set aside.

12. The learned counsel for the appellant further submits that
between the first defendant and the plaintiff there is alleged sale agreement
relying Ex.B1 and Sale Deed- Ex.B3 dated 11.01.2011 is created in order to
defeat he claims of the plaintiff and based on the suit O.S.No.47 of 2012
filed by them which entered into by way of compromise also collusion in

nature, but it was not properly appreciated by the court below.
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13. Heard the learned counsel for the appellant and also perused the

Judgments of both the Courts below.

14. As per Ex.Al- Sale Agreement filed by the plaintiffs, wherein it
has been held as under :-

“ 8. aumg  FHIUNed HTHHe0 OFUIWIILL (HeiTer
SeummiFeiled aur.gr.ol QUUBS USHTHDDH
o Bm CrTéH@ouTIpgd SDIFed aurdl BmId 1
Mrgeungdlsand e Gu AUPHG — CFTHI
CUTEDISS! Slywib NI GBS
WS BeiTengl.  SiFHe0 1 Bevdslil LeuT 1
L1y &leum gHluimesteui 21D 8605101 L6
QUTEHIUWITEUITTT. GuomLig mj]‘r_r;aﬂgu_l QUILIHS
ug;@gg;@m) ® 6ol (PSPl FJHHISHDH6N

PLILBS LSS &8)60 !
DS LHSEG UTSHWILLL  HeodHms 2
VB0 LaHBG e OCFemi® @5r.4700/- (UG,
ahuMl  [BT6lG HUITHS  JIRBMBIGET oL BLD
alemeoBudl  @eimI  (LPETLICIILOTS I 6UTEIT6ND
5.1,00,000/- &@ epUevE qRUTUI @  &6vl FlD
Lol (BLb 1 6USBBLOIL_L_UTT6L [ITeoT
CuBLBISOETERTCL T  eTai@ID, WS OFHTensHmU
2 BeudhslOL LT @6Iml (IpSHe0 3 cpeiml LTS
AUTWISTaN6D LIGWT SHeD S sl (b
Sppevdmg @b CFuIgsTeTeT GouemigLis
eleImID, @eleuTm &Sguid  GaFuluyb g,@fmrruj]a)
BAhBlevsFHe0 geHamIb alleLevmBD  GgmLIgeT 1
0SSO L 6T &H6T CFThHSHEUMHLILTEL
SHTHHIH0BTHHS SLEMWUILLLIT 6l0BID b
AUTWISTILY 2  @BevdssllLealT  BbbHevHms

o\14

https://lwww.mhc.tn.gov.in/judis



S.A.No.774 of 2024

Sywid QFuIw HeuUNSIENTed OILEUTEIEN LG SHenD
Bwss  CrilLeuT eleipid, 1D 6uHHLOL L 6uT
BbPleodms S CFUZFT  OBISSTe
Sl auTeilery GFHTendU|L 60T EFTL 191N OHTENSUITE0T
5.2,00,000/-  cpUev@  epUTUT  @Fewi(h 6V FID
&L L SLMLOLILILL 6T 6160 MILD (BRI 6T
61D B0\ TeuT (LD b QIMBLIENET QLILHS
OIHMNOWeRI.  LUSHTD Ff  eI@m EHeT  eLpevLd
o miF FamIBCumiD.”

15. Before the Trial Court, for D1 and D2 same counsel appeared
later changed the counsel. In the Additional written statement, D1 claims
that by misrepresentation D2 got Sale deed from her. But during trial, she
admits that she received consideration from D2 and executed sale deed

contra to her written statement.

16. Considering the facts and circumstances of this case, the legal
heirs of the deceased plaintiff claimed that original plaintiff entered into
unregistered Sale Agreement dated 18.04.2012 with the first defendant who
agreed to sell the suit property for a sum of Rs.4700/- per cent was fixed
and the plaintiff paid a sum of Rs.1,00,000/- to the first defendant, first

defendant executed Sale Agreement dated 18.04.2012 in favour of the
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plaintiff and the balance amount has to be paid within three months from
the date of sale agreement, if term not complied by the first defendant, there
is default clause, accordingly plaintiff entitled to receive twice the advance

amount.

17. On a perusal of the Judgment of the Court below, in Ex.A.1, it
clearly shows that as per default clause, if the first defendant has refused to
execute the sale deed, he should pay only refund of twice the advance
amount to the plaintiff and there is no terms to approach civil forum to get

sale deed executed by the plaintiff.

18. Therefore, as per the agreement in the instant case, if the first
defendant failed to comply the terms of sale agreement, she is entitled to
receive the refund of twice the advance amount of Rs.2,00,000- and in case
of failure, to comply the default clause, the first defendant shall approach
the Civil forum. The court below rightly appreciated the documents and
dismissed the plaintiff's claim stating that she is entitled to only refund of

twice the advance amount along with interest since first defendant failed to
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comply the terms.

19. In such circumstances, the plaintiff is entitled to receive the
refund of twice the advance amount payable by the first defendant.
Therefore, readiness and willingness does not arise in the instant case.
Hence, the objection raised by the learned counsel for the appellant that the
issues was not properly framed in respect of readiness and willings of the
plaintiff by the court below is unsustainable one. Moreover, the individual
witnesses relied by the plaintiff also not supported the case of the plaintiff
and the said contradiction was rightly appreciated by the Court below. The
alleged collusion between defendants need not be discussed as the plaintiff
fails to prove his case. Indeed evidence reveals, D1 executed Sale Deed in
favour of D2 on receiving consideration after the stipulated period.
Therefore, the plaintiff is entitled to receive the refund of twice the advance

amount as per default clause granted by the Court below.

20. Therefore, findings of both the courts below needs no

interference and the present appeal stands dismissed. The first defendant is

12\14

https://lwww.mhc.tn.gov.in/judis



S.A.No.774 of 2024

directed to refund of twice the advance amount of Rs.2,00,000/- along with
interest at the rate of 12% p.a. from the date of decree till the date of
realisation and thereafter 6% interest, within a period of three months from
the date of receipt of a copy of this order. There is no order as to costs.

Consequently, connected miscellaneous petition is closed.

12.11.2024
Index : Yes/No

Neutral Citation : Yes/No
Speaking/Non Speaking order

kkd

To
1. The Additional District Judge, Dharmapuri,
2. The Principal Subordinate Judge, Dharmapuri.

3.The Section Officer, VR Section, High Court of Madras.
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T.V.THAMILSELVI, J.
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