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IN THE HIGH COURT OF JUDICATURE AT MADRAS
JUDGMENT RESERVED ON : 24 /08 /2023
JUDGMENT PRONOUNCED ON : 30/ 01 /2024
CORAM:
THE HON'BLE MR.JUSTICE R.SAKTHIVEL
Sadiq Appellant
Versus

State Represented by
Sub-Inspector of Police

H-6, R.K.Nagar Police Station
Chennai — 21. Respondent

PRAYER: Criminal Appeal filed under Section 374(2) of the Code of
Criminal Procedure, 1973, praying to set aside the judgment, conviction and
sentence dated 29.05.2017 in S.C.No.68 of 2014 on the file of Mahalir
Neethimandram at Chennai.

For Appellant ; Dr.G.Krishnamurthy

For Respondent Mr.C.E.Pratap
Government Advocate (Criminal side)
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This Criminal Appeal is preferred, assailing the judgment dated
29.05.2017 passed by the ‘learned Sessions Judge, Mahalir Neethimandram,
Chennai’ (henceforth ‘Trial Court’ for the sake of brevity) in S.C.No0.68 of
2014, by the ‘appellant herein’ (henceforth ‘A1’ as per Trial Court’s
description), in which he was convicted and sentenced to undergo four years
rigorous imprisonment with a fine of Rs.3,000/-, in default thereof, to undergo
further period of three months rigorous imprisonment, for the offence under
Section 366 of "The Indian Penal Code, 1860' (hereinafter referred to as 'TPC'
for the sake of brevity and convenience); and sentenced to undergo seven
years rigorous imprisonment with a fine of Rs.3,000/-, in default thereof, to
undergo a further period of three months rigorous imprisonment for the

offence under Section 376 of IPC.

2.The case of the prosecution, in brief, is as follows:
2.1. X, aged 14 years and pursuing 10" Standard at the time of
occurrence, is the sole victim in this case. She is residing along with her

mother / defacto complainant and step-father in Chennai. Victim girl X’s
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mother does tailoring work from her house and victim girl’s step-father is an
auto-rickshaw driver. Victim girl-X has a sister who is married. Al-Sadiq

resides close to victim-X’s house.

2.2.0n July 14th, 2011, the victim girl went missing. X’s mother/
defacto complainant learnt from Al-Sadiq’s mother that Al took X to
Karthick’s house who is arrayed as A2 before the Trial Court. However, X

was not found at A2’s house.

2.3.Therefore, X’s mother preferred Ex-P.2-Written Complaint at
‘H6-R.K.Nagar Police Station’ (henceforth ‘Police Station’ for the sake of
convenience) on July 16th, 2011 at 12.00 hours. Upon receiving the Ex-P.2
Written Complaint, the ‘then Inspector of Police, H6-R.K.Nagar Police
Station’ (P.W.8) [henceforth ‘Investigation Officer' for the sake of brevity and
clarity] registered ‘First Information Report’ [henceforth F.I.LR] (Ex-P.10) in

Crime No0.725/2011 under Section 366 of IPC.

2.4.Then, on July 26th, 2011, based on a tip-off, the Investigation

Officer arrested Al-Sadiq, Karthick Kumar, and Kaviyarasu arrayed as A2
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and A3 before the Trial Court and recovered the victim girl-X from their
custody at 09.00 hours in Chennai Koyambedu Bus Stand. Then the
Investigation Officer recorded the voluntary confession statement given by
Al-Sadiq in the presence of the witnesses, Anantha Krishnan (P.W.2) and
Lokesh Kumar (P.W.5). She then examined and recorded the statement of X
and then handed over X to her elder sister. Then she altered the Section of law
from 366 of IPC to 366, 366A and 376 of IPC vide Alteration Report (Ex-
P.11). Then she produced all the accused before the learned XV Metropolitan
Magistrate, George Town, Chennai and they were remanded to judicial
custody. After completion of investigation, she filed charge-sheet before the
learned XV Metropolitan Magistrate, George Town, Chennai under Sections
363, 365, 366 and 376 of IPC against A1 and under Sections 363, 365, 366

and 376 read with 109 of IPC against A2 and A3.

2.5.The learned XV Metropolitan Magistrate registered the case
on file as PRC.No.65 of 2013. After furnishing copies under Section 207 of
'"The Code of Criminal Procedure, 1973' [henceforth ‘Cr.P.C.’ for the sake of

brevity] to the accused, the learned Metropolitan Magistrate committed the
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case file to the Principal Sessions Court, Chennai as the offence punishable
under Section 376 of IPC is exclusively triable by Sessions Court. The
Principal Sessions Court in turn made over the case to the Trial Court. The
Trial Court framed charges and subsequently amended the same as against A1l
under Sections 366 and 376 of IPC and against A2 and A3 under Section
366A of IPC and read over and explained the same to all the accused. Since

the accused pleaded not guilty, Trial was ordered.

2.6.To prove its case, the prosecution examined P.W.1 to P.W.9
(Witnesses) and marked Ex-P.1 to Ex-P.11 (Documents). The defence side
neither examined any witnesses nor marked any documents. No Material
Objects were marked by either side. The incriminating evidence against Al
available on record were put in question to the appellant / A1 under Section

313 of Cr.P.C., and A1 denied the same as incorrect.

2.7.The Trial Court after hearing either side, concluded that the

prosecution has proved the charges against Al for the offences punishable
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under Sections 366 and 376 of IPC and that the prosecution has not proved
the charges against A2 and A3 for the offence punishable under Section 366A
of IPC. Accordingly, the Trial Court acquitted A2 and A3, and convicted and

sentenced A1 as stated supra in paragraph no.1.

2.8.Feeling aggrieved with the Conviction recorded and the
Sentence imposed by the Trial Court, A1 has preferred this Criminal Appeal

under Section 374(2) of Cr.P.C.

Arguments

3.Dr.G.Krishnamurthy, learned counsel for Al argued that the
prosecution has not established that on July 14" 2011, victim-X (P.W.3) was
under the age of 16 years. Further he argued that the Investigating Officer did
not collect any evidence to prove that the victim was under the age of 16
years on the date of alleged offence; that the prosecution did not lay
foundation as regard to the age of the victim; that Ex-P.1 was surprisingly
produced during the examination of the victim; that Ex-P.1 is a ‘photocopy’ of

the birth certificate which is not admissible in evidence; that the prosecution
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did not get leave from the Court before marking Ex-P.1; that the prosecution
failed to examine the Authority who issued Ex-P.1-Birth Certificate and verify
the relevant entries; and that, hence, Ex-P.1 is inadmissible and fabricated for
the purpose of this case. He further submitted that A1 did not commit any
offence as alleged; that P.W.3/victim girl-X has not stated anywhere that A1l
committed the alleged offence; and that the Trial Court did not appreciate the
evidence properly and convicted Al under Sections 366 and 376 of IPC.

Accordingly, he prayed to allow the Criminal Appeal and acquit A1.

4.Per contra, Mr.C.E.Pratap, learned Government Advocate
(Criminal Side) submitted that though the prosecution did not annex Ex-P.1
Birth Certificate along with the Final Report, no objection was raised by Al

while marking Ex-P.1 birth certificate; that, PW.1 and P.W.3 / victim-X have

clearly deposed that P.W.3/victim-X was born on September 16, 1996; that it
has been clearly stated in Ex-P.2-Written Complaint that the victim-X is aged

Oth

14 years and pursuing 10" standard at the time of occurrence; that the defence

side neither denied the same, nor put any question or suggestion in this

regard; and that, hence, Al is not entitled to raise the point in appeal. He
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further submitted that in these circumstances, the prosecution has proved that

the victim was born on September 16", 1996 and that the offence took place

on July 14! 2011, and thus clearly made out that, on the date of alleged
offence, the victim was under the age of 16 years. Further, he submitted that
the evidence of victim and her mother clearly proved the offences punishable
under Sections 366 and 376 of IPC; that the Trial Court after considering the
evidence and materials carefully, found that A1 committed the offences
punishable under Sections 366 and 376 of IPC; and that there is no warrant to
interfere with the Trial Court's judgment. Accordingly, he prayed to dismiss

the appeal.

5.This Court has heard either side and perused the case file. The

following points arise for consideration.

())Whether the prosecution has proved that the
victim was under the age of 16 years on the date of the

alleged occurrence?
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(i1)Whether the prosecution has proved the
offence punishable under Section 366 of IPC against
Al?

(111))Whether the prosecution has proved the
offence punishable under Section 376 of IPC against

Al?

Discussion and Decision for Point No.(i)

6.The defacto complainant is the mother of the victim. In the

complaint, the defacto complainant has stated that the victim was pursuing

10" Standard in a private coaching center. In the complaint, though the date
of birth of victim-X was not mentioned, the age of victim-X is mentioned as
14 years. The Investigating Officer did not collect any evidence or material in
regard of the date of birth of victim-X. The Investigating Officer could have

examined the authorities from the school where victim-X pursued her studies

upto oth Standard. Further, the Investigating Officer did not collect the Birth

Certificate of victim-X from the defacto complainant. Doctor (P.W.6), who
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examined victim girl-X and issued age certificate (Ex-P.6) after X-Ray
examination and clinical examination, has opined that the victim i1s above the
age of 16 years and below the age of 18 years. Further, Photocopy of the Birth
Certificate (Ex-P.1) was marked through the victim (P.W.3) during the trial
without due and explicit leave from the Court. The contention of Al is that
the Ex-P.1-Photocopy of Birth Certificate is inadmissible as per law and
should be eschewed from consideration. It is a settled legal position that a
mere ‘photocopy’ of a document without any authentication is inadmissible
and cannot be marked without the original document being produced.
P.W.3/victim-X has not stated anything about the original Birth Certificate. As
stated supra, the Prosecution has not examined the authority who issued the
same. However, the accused side neither denied the contents of Ex-P.1, nor
objected to mark the same nor put any suggestion or question in this regard
though Ex-P.1 was marked in the open court in the presence of the accused.
Hence, this court is of the view that Ex-P.1 was marked with the implicit
leave of the Court. However, Ex-P.1 qua photocopy is inadmissible in
evidence as per law and this Court concludes that it is eschewed from

consideration.
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6.1.Ex-P.2-Written Complaint, it has been stated that the victim

is 14 years old and pursuing 10t Standard. The said fact has not been denied
by the accused side. P.W.1 who is the elder sister of Victim-X, P.W.4 who is

Victim-X’s mother and Victim-X have clearly deposed that the date of birth of
the victim is September 16", 1996. As alluded to supra, the accused side has

neither denied the age nor the fact that the victim was pursuing 10t Standard.
Medical expert's estimate of age is only opinion and may not be accurate.
Therefore, though Ex-P.1 is inadmissible as per law, in view of the

uncontroverted testimonies, this Court concludes that the prosecution has

proved that the date of birth of the Victim is September 161, 1996, which
means, the victim girl-X was about 14 years 9 months and 28 days old at the

time of occurrence. Point No.(i) is answered accordingly against Al.

Discussion and Decision for Point No.(ii) and (iii)

7.Victim girl-X has deposed that A1l is a known person running a
mutton stall in the same street where she resides; that A1 would smile at her
whenever she goes to the mutton stall along with her mother; that on July 14
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2011, her sister (P.W.1) chided her as she went to her sister’s house late after
classes; that, being mad at her sister, she went to her mother's house; that
since the house was locked, she was standing outside; that, while so, A1 came
there and took her to his home; that since Al’s mother fought with him
refusing to let them stay there, Al and the victim went to A2-Karthick’s
house; that the next day, A1-A3 and the victim went to Nagapattinam by bus
and stayed there in a Lodge for a day and then in rented quarters for about 15
days; that during their stay in Nagapattinam, they went on shopping sprees,
outings efc., and had sexual intercourse on mutual consent without any
coercion; and that A1l did not assault or harass her. She further deposed that,
even after the registration of the case and pursuant arrest of Al, she went to
Nagapattinam all alone and stayed at A1’s sister's house and that upon Al’s
sister informing the police, police came to Nagapattinam and brought her

back. The relevant extract of the evidence of P.W.3 reads thus:

“.FHTTIO GUTTL LT GUTLEHG 6T(HS FiHTeT
S BB BBHTID. [BIT 51 6T B)(BeuU(HLD GFIT (b SIS ITGOT
Feoowe  OFwWGCHTID. 15 BT SIS H  CUITEIFTIT
upbSCUTH  Salwgskd oL el  QUHBBSTT. JUCUTSH
STTSSFGD 2L 6T QUHBSTIT. HUTHOT S5 OFiilF

STV YWIPS S QUBSTTEHOT. YHI&G Q(BHSCLITSH  6Ter
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YFsTajLer Gumesilev GuFCesresr. yLIGUTHI CHmTwibCu(
pEICDTID  e1erm OFTeTCevrer. BTEIGOT GHTwbGL®)
UBSCUTHI GTGT YEHT HEOTUT, HGUIHRGOL I (60T GIT GIT ,
2 Gumelsmir yfCwrr CaEmwibGu®  LGVL TS D&
QUBSTITEHOT. BTG 6IFfluyLer ymi@ 15 mmerT Q)hibCsHer.
6T Hif) GTGUT GO)/L_GOT 2 I eVIM&ey G\&HITGooT LITIT. QLCUIT G
2,659/ 6OD 6T &I6LD Lwest (RS SalleVemev.  [BITGIT 1ib
ISy eoT  BTHLILIL L GTHHev  HmISUNBBESCUTSH — 6uiT
GTGT WG L) FFHaleVedev, &I LI M| Halleveney.  6THf)
6TEUGUATGY  LIGWTID  SWTT  QFUWSTT  6TI M  6TeTH G
Qi i <2/QU(HEOL_LI [5GOOT LIIT SH6T SITGT 2 5al
QFUWISTITEHOT. [BTGT [BTHLILIL LY 6T Hlev  SHmiEUN B SBLIT S
ey er  GQeueflCGuw CumGeuesr, S F@GH CLTGeusrr.
[BITGoT vev&Flev CuUTeTGUTSHI 6T6T  YY(HhblGV FIT S SHT6oT
o L &TITHBBBESTIT. BITHLILIL 19 6T S SD & [BIT 61 HET
CumenrGuTHl FMUTHID, STITHHEGD mIG QBB STITHET
GueweTemLids  ®eUB B (HBSTTEHOT. bH  LIEHBGVSHTeuT
QUBSHTTHOT. BTl  UeTeflullev LG FSGHDCUTSH  CF&EIT
GTGT LIGUGDT 6TeWT & & OIGTT Sl 6TeT HYEST L)% SCLITHI
Brer  SCp  alIpbSSTR  Sewevuley L9 LILIL 19 (hESSI
QST  LOMIBTOT STV HYLLIWBT e HIfE @
G Geut 6or . FIT )& &Te0T 6TGOT GOGUT <2/G0T M|
Il 19 QF@TDTT. aWBHET 6TSHIQLD 6T(HEHSANVEEV FITHE
GTGT W&ol &L OQFGI M) 6T6T 66T  LITGONIGV LIGVIT & (T [TLD
QF I HSHTH QFTEVEU B @i 6TGT MILD 6T6UT & (GHLD
FTHEEDGL Qe Cw  sPlEsewLulev TgDULL  FTHk
LTFFenesT HTIeTOTS QQUMIWTS FTLF  GFTevEGDert

616 DITeV  Fflullevewev. Gammidley @B H lbSLIDG BTer
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ewr®p  prsliulgerip  Gumis 1 eumgid  FTHEEesr
QFET @Il 1960 SEIEUNBHCHT. [BITGT  HETNITES FHTGIT
GumGesrerr. Fr&lE Ggulledlev @ BHESCUTH BT eufl b
Gumefley Gusalevewev. 2eugl (pedp BUITSFTIT  HTes
[BTSLILIL_ 1§ GOTLD LYE] GTGOT GNGIT Il L 6B BITIT H6T.
FTHEEHST  YFFT  BUTDFT(BEG  SFaUe  QFTV)
CuITESFTT  GUBSTTEOT. 26U (LpeDUJID  FHTEIGV
BOWID HTGT  IYWLPS HIQUBSTTEHOT.  6T6s @Il 1§ DS
Fal 19 QFevevallevemev. Yser LIp@ eTerr  ooTallD@

Saale  QFTWe  WBLFYEG UBSTTEOT. BLTeden

6TGIT GOGOT alF e BT S [BITGoT [BITHLILIL LG GOT LD
GamriL_alev EIE NG @F mev eVl 6T Gerreur .
9| /BI (HEO6US Fi 2 1 eVID6Y Q\HTEoT LT H6 LD
QF meveduyeir Gerenr... .

8.The learned counsel for A1 contended that Al and the victim
had consensual sexual intercourse and Al has not acted against the victim’s
will or desire; that, as per medical evidence, the age of the victim is above 16
years and below 18 years; that the victim girl is worldly wise, mature and
capable of taking life decisions; and that, hence, the act of the accused and the
victim are completely consensual in nature and therefore, would not attract
the offence punishable under Sections 366 and 376 of IPC as alleged. As

concluded supra in Point No.(i), this court is of the view that, on the date of
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the offence, the victim was 14 years old. Hence, this court is of the view that
X, at the time of occurrence, is capable neither of giving consent for sexual
intercourse nor of making life choices. The consent allegedly given by X to
have sexual intercourse with Al is invalid in the eyes of law. To be noted, the
Al has not denied the factum of sexual intercourse with victim-X. Moreover,
medical evidence supports the fact that A1 and victim-X were in a physical

relationship.

9.Section 375 of IPC as on the date of occurrence reads thus:

'375.Rape.- A man is said to commit “rape” who,
except in the cases hereinafter excepted, has sexual
intercourse with a woman under circumstances falling

under any of the six following descriptions.-

First.-Against her will.

Secondly.-Without her consent.

Thirdly.-With her consent, when her consent has been
obtained by putting her or any person in whom she is
interested in fear of death or of hurt.

Fourthly.-With her consent, when the man knows that

he is not her husband, and that her consent is given because
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she believes that he is another man to whom she is or
believes herself to be lawfully married.

Fifthly.-With her consent, when, at the time of giving
such consent, by reason of unsoundness of mind or
intoxication or the administration by him personally or
through another of any stupefying or unwholesome
substance, she is unable to understand the nature and
consequences of that to which she gives consent.

Sixthly.-With or without her consent, when she is_

under sixteen years of age.

Explanation.- Penetration is sufficient to constitute
the sexual intercourse necessary to the offence of rape.

Exception.- Sexual intercourse by a man with his own
wife, the wife not being under fifteen years of age, is not
rape.’

(Emphasis supplied)

10.In view of the above provision, this Court is of the opinion
that the alleged consent is not an informed consent given after understanding
the pros and cons as well as the nature and consequence of the intended
action, and therefore is immaterial. Therefore, the prosecution has proved the

offence punishable under Section 376 of IPC.
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11.It is pertinent to note here that P.W.3/Victim-X, in her
evidence, has deposed that A1 took her to A2’s house offering to marry her in
enticing words. Only because of the enticement of Al to marry Victim-X, she
abandoned her family’s custody and went away with Al. As alluded to supra,
the victim is a minor girl aged about 14 years 9 months and 28 days on the
date of occurrence. Hence, the consent allegedly given by the Victim-X to
come along with Al is not a valid one and therefore, the act of the accused
attracts the offense punishable under Section 366 of IPC. The above view of
this Court is fortified by the judgment of the Hon’ble Supreme Court in
SATISH KUMAR JAYANTI LAL DABGAR VS. STATE OF GUJARAT

[2015 (7) SCC 359]. Relevant extract is as follows:

“14) The first thing which is to be borne in mind is that
the prosecutrix was less than 16 years of age. On this fact, clause
sixthly of Section 375 IPC would get attracted making her
consent  for sexual intercourse as immaterial and

inconsequential. It reads as follows:

'375. Rape-A man is said to commit 'rape’

who, except in the case hereinafter excepted, has
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sexual intercourse with a woman under
circumstances falling under any of the six
following descriptions:-

% sk ok

Sixthly - With or without her consent, when
she is under sixteen years of age.

Explanation.-Penetration is sufficient to

constitute the sexual intercourse necessary to the

’

offence of rape.’

15.The Legislature has introduced the aforesaid provision
with sound rationale and there is an important objective behind
such a provision. It is considered that a minor is incapable of
thinking rationally and giving any consent. For this reason,
whether it is civil law or criminal law, the consent of a minor is
not treated as valid consent. Here the provision is concerning a
girl child who is not only minor but less than 16 years of age. A
minor girl can be easily lured into giving consent for such an act
without understanding the implications thereof. Such a consent,
therefore, is treated as not an informed consent given after
understanding the pros and cons as well as consequences of the
intended action. Therefore, as a necessary corollary, duty is cast
on the other person in not taking advantage of the so-called
consent given by a girl who is less than 16 years of age. Even
when there is a consent of a girl below 16 years, the other
partner in the sexual act is treated as criminal who has
committed the offence of rape. The law leaves no choice to him

and he cannot plead that the act was consensual. A fortiori, the
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so-called consent of the prosecutrix below 16 years of age cannot

"

be treated as mitigating circumstance.

Point No.(i1) and (ii1) is answered accordingly against A1.

Conclusion

12.In light of the dispositive reasoning alluded to supra, this
Court is of the view that the Trial Court has properly appreciated the evidence
adduced and rightly concluded that the prosecution has proved the charges
levelled against A1 for the offences punishable under Sections 366 and 376 of
IPC. Therefore, there is no warrant to interfere with the Trial Court’s
judgment. Accordingly, this Court is not inclined to interfere with the

judgment passed by the Trial Court.

13.Resultantly, the Criminal Appeal is dismissed. The
conviction and sentence passed by the learned Sessions Judge, Mahalir
Neethimandram, Chennai, in S.C.No.68 of 2014 dated 29.05.2017 is hereby
confirmed. The Trial Court is directed to secure the appellant / A1 and commit

him to the prison to undergo the remaining period of sentence.
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To

1.The Sessions Judge
Mahalir Neethimandram, Chennai.

2.The Sub-Inspector of Police
H-6, R.K.Nagar Police Station, Chennai — 21.

3.The Public Prosecutor
High Court of Madras.
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