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This Criminal Appeal is preferred, assailing the judgment dated 

29.05.2017 passed by the ‘learned Sessions Judge, Mahalir Neethimandram, 

Chennai’ (henceforth ‘Trial Court’ for the sake of brevity) in S.C.No.68 of 

2014,  by  the  ‘appellant  herein’  (henceforth  ‘A1’  as  per  Trial  Court’s 

description), in which he was convicted and sentenced to undergo four years 

rigorous imprisonment with a fine of Rs.3,000/-, in default thereof, to undergo 

further period of three months rigorous imprisonment, for the offence under 

Section 366 of 'The Indian Penal Code, 1860' (hereinafter referred to as 'IPC' 

for the sake of brevity and convenience); and sentenced to undergo seven 

years rigorous imprisonment with a fine of Rs.3,000/-, in default thereof, to 

undergo  a  further  period  of  three  months  rigorous  imprisonment  for  the 

offence under Section 376 of IPC. 

2.The case of the prosecution, in brief, is as follows:

2.1. X, aged 14 years and pursuing 10th Standard at the time of 

occurrence,  is  the sole victim in this  case.  She is  residing along with her 

mother  /  defacto complainant  and  step-father  in  Chennai.  Victim girl  X’s 
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mother does tailoring work from her house and victim girl’s step-father is an 

auto-rickshaw driver.  Victim girl-X has  a  sister  who is  married.  A1-Sadiq 

resides close to victim-X’s house.

2.2.On July 14th, 2011, the victim girl went missing. X’s mother/ 

defacto complainant  learnt  from  A1-Sadiq’s  mother  that  A1  took  X  to 

Karthick’s house who is arrayed as A2 before the Trial Court. However, X 

was not found at A2’s house. 

2.3.Therefore, X’s mother preferred Ex-P.2-Written Complaint at 

‘H6-R.K.Nagar  Police Station’ (henceforth ‘Police Station’ for  the sake of 

convenience) on July 16th, 2011 at 12.00 hours. Upon receiving the Ex-P.2 

Written  Complaint,  the  ‘then  Inspector  of  Police,  H6-R.K.Nagar  Police 

Station’ (P.W.8) [henceforth ‘Investigation Officer' for the sake of brevity and 

clarity] registered ‘First Information Report’ [henceforth F.I.R] (Ex-P.10) in 

Crime No.725/2011 under Section 366 of IPC. 

2.4.Then, on July 26th, 2011, based on a tip-off, the Investigation 

Officer arrested A1-Sadiq, Karthick Kumar, and Kaviyarasu arrayed as A2 
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and A3 before the Trial  Court  and recovered the victim girl-X from their 

custody  at  09.00  hours  in  Chennai  Koyambedu Bus  Stand.  Then  the 

Investigation Officer recorded the voluntary confession statement given by 

A1-Sadiq in  the presence of  the witnesses,  Anantha Krishnan  (P.W.2) and 

Lokesh Kumar (P.W.5). She then examined and recorded the statement of X 

and then handed over X to her elder sister. Then she altered the Section of law 

from 366 of IPC to 366, 366A and 376 of IPC vide Alteration Report (Ex-

P.11). Then she produced all the accused before the learned XV Metropolitan 

Magistrate, George  Town,  Chennai and  they  were  remanded  to  judicial 

custody. After completion of investigation, she filed charge-sheet before the 

learned XV Metropolitan Magistrate, George Town, Chennai under Sections 

363, 365, 366 and 376 of IPC against A1 and under Sections 363, 365, 366 

and 376 read with 109 of IPC against A2 and A3.

2.5.The learned XV Metropolitan Magistrate registered the case 

on file as PRC.No.65 of 2013. After furnishing copies under Section 207 of 

'The Code of Criminal Procedure, 1973' [henceforth ‘Cr.P.C.’ for the sake of 

brevity]  to the accused, the learned Metropolitan Magistrate committed the 
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case file to the Principal Sessions Court, Chennai as the offence punishable 

under  Section  376  of  IPC  is  exclusively  triable  by  Sessions  Court.  The 

Principal Sessions Court  in turn made over the case to the Trial Court. The 

Trial Court framed charges and subsequently amended the same as against A1 

under Sections 366 and 376 of IPC and against A2 and A3 under Section 

366A of IPC and read over and explained the same to all the accused. Since 

the accused pleaded not guilty, Trial was ordered.

2.6.To prove its case, the prosecution examined P.W.1 to P.W.9 

(Witnesses) and marked Ex-P.1 to  Ex-P.11 (Documents).  The defence side 

neither  examined  any  witnesses  nor  marked  any  documents.  No  Material 

Objects were marked by either side. The incriminating evidence against A1 

available on record were put in question to the appellant / A1 under Section 

313 of Cr.P.C., and A1 denied the same as incorrect. 

2.7.The Trial Court after hearing either side, concluded that the 

prosecution has proved the charges  against A1 for the offences punishable 
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under  Sections 366 and 376 of IPC and that the prosecution has not proved 

the charges against A2 and A3 for the offence punishable under Section 366A 

of IPC. Accordingly, the Trial Court acquitted A2 and A3, and convicted and 

sentenced A1 as stated supra in paragraph no.1. 

2.8.Feeling  aggrieved  with  the  Conviction  recorded  and  the 

Sentence imposed by the Trial Court, A1 has preferred this Criminal Appeal 

under Section 374(2) of Cr.P.C.

Arguments

3.Dr.G.Krishnamurthy,  learned counsel for A1 argued that the 

prosecution has not established that on July 14th, 2011, victim-X (P.W.3) was 

under the age of 16 years. Further he argued that the Investigating Officer did 

not collect any evidence to prove that the victim was under the age of 16 

years  on  the  date  of  alleged  offence;  that  the  prosecution  did  not  lay 

foundation as regard to the age of the victim; that Ex-P.1 was surprisingly 

produced during the examination of the victim; that Ex-P.1 is a ‘photocopy’ of 

the birth certificate which is not admissible in evidence; that the prosecution 
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did not get leave from the Court before marking Ex-P.1; that the prosecution 

failed to examine the Authority who issued Ex-P.1-Birth Certificate and verify 

the relevant entries; and that, hence, Ex-P.1 is inadmissible and fabricated for 

the purpose of this case. He further submitted that A1 did not commit any 

offence as alleged; that P.W.3/victim girl-X has not stated anywhere that A1 

committed the alleged offence; and that the Trial Court did not appreciate the 

evidence  properly  and  convicted  A1 under  Sections  366  and  376  of  IPC. 

Accordingly, he prayed to allow the Criminal Appeal and acquit A1. 

4.Per  contra,  Mr.C.E.Pratap,  learned  Government  Advocate 

(Criminal Side) submitted that though the prosecution did not annex Ex-P.1 

Birth Certificate along with the Final Report, no objection was raised by A1 

while marking Ex-P.1 birth certificate; that, P.W.1 and P.W.3 / victim-X have 

clearly deposed that P.W.3/victim-X was born on September 16th, 1996; that it 

has been clearly stated in Ex-P.2-Written Complaint that the victim-X is aged 

14 years and pursuing 10th standard at the time of occurrence; that the defence 

side  neither  denied  the  same,  nor  put  any  question  or  suggestion  in  this 

regard; and that,  hence, A1 is not entitled to raise the point in appeal.  He 

7/22

https://www.mhc.tn.gov.in/judis



CRL.A.NO.285 OF 2017

further submitted that in these circumstances, the prosecution has proved that 

the victim was born on September 16th, 1996 and that the offence took place 

on July 14th,  2011, and thus clearly made out that,  on the date of alleged 

offence, the victim was under the age of 16 years. Further, he submitted that 

the evidence of victim and her mother clearly proved the offences punishable 

under Sections 366 and 376 of IPC; that the Trial Court after considering the 

evidence  and  materials  carefully,  found  that  A1  committed  the  offences 

punishable under Sections 366 and 376 of IPC; and that there is no warrant to 

interfere with the Trial Court's judgment. Accordingly, he prayed to dismiss 

the appeal.

5.This Court has heard either side and perused the case file. The 

following points arise for consideration.

(i)Whether  the  prosecution  has  proved  that  the 

victim was under the age of 16 years on the date of the 

alleged occurrence?
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(ii)Whether  the  prosecution  has  proved  the 

offence  punishable  under  Section  366 of  IPC against 

A1?

(iii)Whether  the  prosecution  has  proved  the 

offence  punishable  under  Section  376 of  IPC against 

A1?

Discussion and Decision for Point No.(i)

6.The  defacto complainant is  the mother of  the victim. In the 

complaint, the  defacto complainant has stated that the victim was pursuing 

10th Standard in a private coaching center. In the complaint, though the date 

of birth of victim-X was not mentioned, the age of victim-X is mentioned as 

14 years. The Investigating Officer did not collect any evidence or material in 

regard of the date of birth of victim-X. The Investigating Officer could have 

examined the authorities from the school where victim-X pursued her studies 

upto 9th Standard. Further, the Investigating Officer did not collect the Birth 

Certificate of victim-X from the  defacto complainant. Doctor (P.W.6), who 
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examined  victim  girl-X  and  issued  age  certificate  (Ex-P.6)  after  X-Ray 

examination and clinical examination, has opined that the victim is above the 

age of 16 years and below the age of 18 years. Further, Photocopy of the Birth 

Certificate (Ex-P.1) was marked through the victim (P.W.3) during the trial 

without due and explicit leave from the Court. The contention of A1 is that 

the  Ex-P.1-Photocopy  of  Birth  Certificate  is  inadmissible  as  per  law  and 

should be eschewed from consideration. It is a settled legal position that a 

mere ‘photocopy’ of a document without any authentication is inadmissible 

and  cannot  be  marked  without  the  original  document  being  produced. 

P.W.3/victim-X has not stated anything about the original Birth Certificate. As 

stated supra, the Prosecution has not examined the authority who issued the 

same. However, the accused side neither denied the contents of Ex-P.1, nor 

objected to mark the same nor put any suggestion or question in this regard 

though Ex-P.1 was marked in the open court in the presence of the accused. 

Hence, this court is  of the view that  Ex-P.1 was marked with the implicit 

leave  of  the  Court.  However,  Ex-P.1  qua  photocopy  is  inadmissible  in 

evidence  as  per  law  and  this  Court  concludes  that  it  is  eschewed  from 

consideration. 
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6.1.Ex-P.2-Written Complaint, it has been stated that the victim 

is 14 years old and pursuing 10th Standard. The said fact has not been denied 

by the accused side. P.W.1 who is the elder sister of Victim-X, P.W.4 who is 

Victim-X’s mother and Victim-X have clearly deposed that the date of birth of 

the victim is September 16th, 1996. As alluded to supra, the accused side has 

neither denied the age nor the fact that the victim was pursuing 10th Standard. 

Medical expert's estimate of age is only opinion and may not be accurate. 

Therefore,  though  Ex-P.1  is  inadmissible  as  per  law,  in  view  of  the 

uncontroverted  testimonies,  this  Court  concludes  that  the  prosecution  has 

proved that the date of birth of the Victim is September 16th,  1996, which 

means, the victim girl-X was about 14 years 9 months and 28 days old at the 

time of occurrence. Point No.(i) is answered accordingly against A1.

Discussion and Decision for Point No.(ii) and (iii)

7.Victim girl-X has deposed that A1 is a known person running a 

mutton stall in the same street where she resides; that A1 would smile at her 

whenever she goes to the mutton stall along with her mother; that on July 14th, 
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2011, her sister (P.W.1) chided her as she went to her sister’s house late after 

classes; that, being mad at her sister,  she went to her mother's house; that 

since the house was locked, she was standing outside; that, while so, A1 came 

there  and  took  her  to  his  home;  that  since  A1’s  mother  fought  with  him 

refusing  to  let  them stay  there,  A1 and the  victim went  to  A2-Karthick’s 

house; that the next day, A1-A3 and the victim went to Nagapattinam by bus 

and stayed there in a Lodge for a day and then in rented quarters for about 15 

days; that during their stay in Nagapattinam, they went on shopping sprees, 

outings  etc.,  and  had  sexual  intercourse  on  mutual  consent  without  any 

coercion; and that A1 did not assault or harass her. She further deposed that, 

even after the registration of the case and pursuant arrest of A1, she went to 

Nagapattinam all alone and stayed at A1’s sister's house and that upon A1’s 

sister  informing the police,  police  came to  Nagapattinam and brought  her 

back. The relevant extract of the evidence of P.W.3 reads thus:

“...Rdhkp Fthh;l;lh;rpy; thliff;F vLj;Jjhd; 

j';fpapUe;njhk;.  eh';fs;  ,UtUk;  nrh;e;Jjhd; 

rikay;  bra;njhk;.  15  ehs;  fHpj;J  nghyprhh; 

te;jnghJ  ftpauRk;  cld;  ,Ue;jhh;.  mg;nghJ 

fhh;j;jpf;Fk; cld; ,Ue;jhh;. mth;fis ifJ bra;J 

fhhpy;  miHj;J te;jhh;fs;.  m';F ,Ue;jnghJ vd; 
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mf;fht[ld; nghdpy; ngrpndd;. mg;nghJ nfhak;ngL 

tUfpnwhk;  vd;W  brhd;ndd;.  eh';fs;  nfhak;ngL 

te;jnghJ vd; mf;fh fzth;/ mtUila mz;zd;/ 

2  nghyPrhh;  Mfpnahh;  nfhak;ngL  g!;lhz;ow;F 

te;jhh;fs;. ehd; vjphpa[ld; m';F 15 ehs; ,Ue;njd;. 

vjphp  vd;Dld;  clYwt[bfhz;lhh;.  mg;nghJ 

Mqiw  vJt[k;  gad;gLj;jtpy;iy.  ehd;  1k; 

vjphpa[ld;  ehfg;gl;ldj;jpy;  j';fpapUe;jnghJ  mth; 

vd;id  mof;ftpy;iy/  Jd;g[Wj;jtpy;iy.  vjphp 

vt;tst[  gzk;  jahh;  bra;jhh;  vd;W  vdf;F 

bjhpahJ  mtUila  ez;gh;fs;  jhd;  cjtp 

bra;jhh;fs;. ehd; ehfg;gl;odj;jpy; j';fpapUe;jnghJ 

vjphpa[ld;  btspna  nghntd;/  filf;Fk;  nghntd;. 

ehd;   g!;rpy;  nghdnghJ vd;  mUfpy;  rhjpf;jhd; 

cl;fhh;e;jpUe;jhh;.  ehfg;gl;odj;jpw;F  eh';fs; 

nghdnghJ ftpauRk;/ fhh;j;jpf;Fk; m';F ,Ue;jhh;fs; 

ng#d;igf;  itj;jpUe;jhh;fs;.  me;j  igf;fpy;jhd; 

te;jhh;fs;.  ehd;  gs;spapy;  gof;Fk;nghJ  nrfh; 

vd;gtiu vdf;F bjhpahJ. vd; mf;fh moj;jnghJ 

ehd;  fPnH  tpGe;jjhy;  jiyapy;  mog;gl;oUe;jJ 

mjdhy;  kWehs;  fhiy  mg;gy;nyh  M!;gj;jphpf;F 

nghndd;.  rhjpf;jhd;  vd;id  md;W 

Tl;obrd;whh;.  !;nfd;  vJt[k;  vLf;ftpy;iy  rhjpf; 

vd;id flj;jp  brd;W  vd;id ghypay;gyhj;fhuk; 

bra;jjhf  brhy;tJ  bgha;  vd;Wk;  vdf;Fk; 

rhjpf;fpw;Fk;  ,ilna  fwpf;filapy;  Vw;gl;l  fhR 

gpur;rid fhuzkhf bgha;ahf rhl;rp  brhy;fpnwd; 

vd;why; rhpapy;iy. nQhkpy; ,Ue;J te;jgpwF ehd; 
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kPz;Lk;  ehfg;gl;odk;  ngha;  1  thuk;  rhjpf;fpd; 

mf;fh  tPl;oy;  j';fpapUe;njd;.  ehd;  jdpahfj;jhd; 

nghndd;. rhjpf; b$apypy; ,Ue;jnghJ ehd; mthplk; 

nghdpy;  ngrtpy;iy.  2tJ  Kiw  nghyPrhh;  jhd; 

ehfg;gl;odk;  te;J  vd;id  Tl;ote;jhh;fs;. 

rhjpf;fpd;  mf;fh  nghyPrhUf;F  jfty;  brhy;yp 

nghyPrhh;  te;jhh;fs;.  2tJ   Kiwa[k;  fhty; 

epiyak;jhd;  miHj;Jte;jhh;fs;.  vd;  tPl;ow;F 

.Tl;obry;ytpy;iy.  mjd;  gpwF  vd;  mk;khtpw;F 

jfty;  brhy;yp  !;nlrDf;F  te;jhh;fs;.  nghyP!; 

vd;id  tprhhpj;jnghJ  ehd;  ehfg;gl;odk; 

nQhl;lypy;  j';fpapUe;jij  brhy;ypa[s;nsd;. 

m';Fitj;J  clYwt[  bfhz;ljhft[k; 

brhy;ypa[s;nsd;...“.

8.The learned counsel for A1 contended that A1 and the victim 

had consensual sexual intercourse and A1 has not acted against the victim’s 

will or desire; that, as per medical evidence, the age of the victim is above 16 

years and below 18 years; that the victim girl is worldly wise, mature and 

capable of taking life decisions; and that, hence, the act of the accused and the 

victim are completely consensual in nature and therefore, would not attract 

the offence punishable under Sections 366 and 376 of  IPC as alleged.  As 

concluded supra in Point No.(i), this court is of the view that, on the date of 
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the offence, the victim was 14 years old. Hence, this court is of the view that 

X, at the time of occurrence, is capable neither of giving consent for sexual 

intercourse nor of making life choices. The consent allegedly given by X to 

have sexual intercourse with A1 is invalid in the eyes of law. To be noted, the 

A1 has not denied the factum of sexual intercourse with victim-X. Moreover, 

medical evidence supports the fact that A1 and victim-X were in a physical 

relationship. 

9.Section 375 of IPC as on the date of occurrence reads thus:

'375.Rape.-   A man is said to commit “rape” who, 

except  in  the  cases  hereinafter  excepted,  has  sexual  

intercourse  with  a  woman  under  circumstances  falling  

under any of the six following descriptions:-

First.-Against her will.

Secondly.-Without her consent.

Thirdly.-With her consent, when her consent has been 

obtained  by  putting  her  or  any  person  in  whom  she  is  

interested in fear of death or of hurt.

Fourthly.-With her consent, when the man knows that  

he is not her husband, and that her consent is given because  
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she  believes  that  he  is  another  man  to  whom  she  is  or  

believes herself to be lawfully married.

Fifthly.-With her consent, when, at the time of giving  

such  consent,  by  reason  of  unsoundness  of  mind  or 

intoxication  or  the  administration  by  him  personally  or 

through  another  of  any  stupefying  or  unwholesome 

substance,  she  is  unable  to  understand  the  nature  and 

consequences of that to which she gives consent.

Sixthly.-With or without her consent,  when she is  

under sixteen years of age.

Explanation.- Penetration  is sufficient to constitute 

the sexual intercourse necessary to the offence of rape.

Exception.- Sexual intercourse by a man with his own 

wife, the wife not being under fifteen years of age, is not  

rape.'

(Emphasis supplied)

10.In view of the above provision, this Court is of the opinion 

that the alleged consent is not an informed consent given after understanding 

the  pros  and cons  as  well  as  the  nature  and consequence  of  the intended 

action, and therefore is immaterial. Therefore, the prosecution has proved the 

offence punishable under Section 376 of IPC. 

16/22

https://www.mhc.tn.gov.in/judis



CRL.A.NO.285 OF 2017

11.It  is  pertinent  to  note  here  that  P.W.3/Victim-X,  in  her 

evidence, has deposed that A1 took her to A2’s house offering to marry her in 

enticing words. Only because of the enticement of A1 to marry Victim-X, she 

abandoned her family’s custody and went away with A1. As alluded to supra, 

the victim is a minor girl aged about 14 years 9 months and 28 days on the 

date of occurrence. Hence, the consent allegedly given by the Victim-X to 

come along with A1 is not a valid one and therefore, the act of the accused 

attracts the offense punishable under Section 366 of IPC. The above view of 

this  Court  is  fortified  by  the  judgment  of  the  Hon’ble  Supreme Court  in 

SATISH KUMAR JAYANTI LAL DABGAR VS.  STATE OF GUJARAT 

[2015 (7) SCC 359]. Relevant extract is as follows:

“14) The first thing which is to be borne in mind is that  

the prosecutrix was less than 16 years of age. On this fact, clause  

sixthly  of  Section  375  IPC  would  get  attracted  making  her  

consent  for  sexual  intercourse  as  immaterial  and 

inconsequential. It reads as follows: 

'375. Rape-A man is said to commit 'rape'  

who, except in the case hereinafter excepted, has 
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sexual  intercourse  with  a  woman  under  

circumstances  falling  under  any  of  the  six 

following descriptions:- 

* * *

Sixthly - With or without her consent, when  

she is under sixteen years of age. 

Explanation.-Penetration  is  sufficient  to 

constitute the sexual intercourse necessary to the 

offence of rape.”

15.The Legislature has introduced the aforesaid provision  

with sound rationale and there is an important objective behind  

such a provision. It is considered that a minor is incapable of  

thinking  rationally  and  giving  any  consent.  For  this  reason,  

whether it is civil law or criminal law, the consent of a minor is  

not treated as valid consent. Here the provision is concerning a 

girl child who is not only minor but less than 16 years of age. A 

minor girl can be easily lured into giving consent for such an act  

without understanding the implications thereof. Such a consent,  

therefore,  is  treated  as  not  an  informed  consent  given  after  

understanding the pros and cons as well as consequences of the  

intended action. Therefore, as a necessary corollary, duty is cast  

on  the  other  person  in  not  taking  advantage  of  the  so-called 

consent given by a girl who is less than 16 years of age. Even  

when  there  is  a  consent  of  a  girl  below  16  years,  the  other  

partner  in  the  sexual  act  is  treated  as  criminal  who  has  

committed the offence of rape. The law leaves no choice to him 

and he cannot plead that the act was consensual. A fortiori, the  
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so-called consent of the prosecutrix below 16 years of age cannot  

be treated as mitigating circumstance. " 

Point No.(ii) and (iii) is answered accordingly against A1.

Conclusion

12.In  light  of  the  dispositive  reasoning  alluded  to  supra,  this 

Court is of the view that the Trial Court has properly appreciated the evidence 

adduced and rightly concluded that the prosecution has proved the charges 

levelled against A1 for the offences punishable under Sections 366 and 376 of 

IPC.  Therefore,  there  is  no  warrant  to  interfere  with  the  Trial  Court’s 

judgment.  Accordingly,  this  Court  is  not  inclined  to  interfere  with  the 

judgment passed by the Trial Court. 

13.Resultantly,  the  Criminal  Appeal  is  dismissed.  The 

conviction  and  sentence  passed  by  the  learned  Sessions  Judge,  Mahalir 

Neethimandram, Chennai, in S.C.No.68 of 2014 dated 29.05.2017 is hereby 

confirmed. The Trial Court is directed to secure the appellant / A1 and commit 

him to the prison to undergo the remaining period of sentence. 
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To

1.The Sessions Judge

   Mahalir Neethimandram, Chennai.

2.The Sub-Inspector of Police 

   H-6, R.K.Nagar Police Station, Chennai – 21.

 

3.The Public Prosecutor 

   High Court of Madras.  
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