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IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 28.03.2024
CORAM
THE HONOURABLE MRS.JUSTICE R.KALAIMATHI

Crl.A.No.190 of 2017

Anthony Prabhu @ Prabhu, M/A 32 years ... Appellant/Accused

VS

State by the Inspector of Police,
All Women Police Station, Ambur,
Uthagai,

The Nilgiris (Crime No.05 of 2015)
Respondent/Complainant

Prayer: Criminal Appeal is filed under Section 374 of Criminal Procedure
Code, to set aside the judgment of the learned Sessions Judge, Mahalir
Neethimandaram (FTC), Udhagamandalam, The Nilgiris in Special
C.C.No.07 of 2016 dated 11.11.2016 and acquit the appellant herein from

the charges.

For Appellan : Mr.T.Shanmugam
For Respondent . Ms.G.V.Kasthuri

Additional Public Prosecutor

JUDGMENT

This criminal appeal is preferred against the conviction and

https:/iwww.mhe.tn.g@@Nt@Nce passed by the Mahila Court (FTC), Ooty under Section 5(1) read
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with 6 of the Protection of Children from Sexual Offences Act (POCSO

Act), 2012.
Title Description
Name of the |Susila (Mother of the Victim 'X')
Complaint
Name of the |Anthony Prabhu @ Prabhu
Accused
Name of the | The Mabhila Court (FTC), Ooty in Spl.C.C.No.07 of 2016
Court and dated 11.11.2016

Case Number

Case of the

The accused committed the offence under Section 5(1)

Prosecution  |read with Section 6 of the POCSO Act, 2012

Plea of the Not guilty

accused

Finding of the |Accused is convicted under Section 5(I) read with
Judge Section 6 of the POCSO Act, 2012 and sentenced to

undergo 10 years rigorous imprisonment and to pay
fine of Rs.10,000/- in default to undergo one year
simple imprisonment and directed the Government to
remit Rs.2,00,000/- as compensation from the Victims
Assistance Fund as per the Government Gazatte dated
14.11.2012 by the District Collector, The Nilgiris to the
District Legal Aid Services Committee, The Nilgiris

within a period of 30 days from the date of judgment of

the lower Court which is payable to the victim girl.
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2. The case of the prosecution is given hereunder:-
i) The 14 years old victim Minor 'X' has been residing at Thoni

Bungalow, Rajiv Gandhi Nagar, Forest Gate, Ooty along with her parents.

ii) The accused herein is a resident of Door No.58, Thoni Bangalow,
Rajiv Gandhi Nagar, Forest Gate, Ooty, which is straight opposite to the
house of the victim.

iii) On 13.11.2015 at about 6.45 a.m, when the minor went to 'Solai'
for attending natural call, the accused with the knowledge that the victim
minor 'X' who is aged about 14 years, sexually assaulted her and thereby,
accused was charged under Section 376 IPC and Section 5 (I) read with
Section 6 of the POCSO Act, 2012 by the Ooty Town Police Station

(Crime No.5 of 2015 of Ooty Town Police Station).

3. The Mahila Court, Ooty took cognizance of the final report as
Special C.C.No.7 of 2016. The documents which were relied upon by the
prosecution and the statements of the witnesses were furnished to the

accused under Section 208 Cr.P.C.

https://lwww.mhc.tn.gov.in/judis
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4. After hearing both sides, on consideration, charge under was
Sections 5(l) read with 6 of the POCSO Act, 2012 was framed against the
accused. When the accused was questioned, he denied the said charge.

5. To substantiate the charge, on the prosecution side, 16 withesses
were examined. 25 documents and three material objects were marked.
On the defence side, two witnesses Pieula (D.W.1) and lrudhaya Raj

(D.W.2) were examined.

6. The learned counsel Mr.T.Shanmugam appearing for the
appellant/accused vehemently contended that non-examination of father of
the victim is fatal to the prosecution case. Though he was said to have
been enquired by the police, but his name is not shown in the witnesses
list. It is his further contention that as the husband of P.W.1 (Susila)
misbehaved with the wife of accused, on the same day in order to thwart
the case, husband of P.W.1 has falsely given complaint through his wife
against the accused. He would strongly contend that age of the victim was
not clearly proved by the prosecution side. He also drew the attention of
this Court that Dr.Divya (P.W.8) in her medical examination report
(Ex.P10), relating to victim has opined that there is no evidence of recent
intercourse, would go to show that the complaint is a false one. It is his
further argument that in Ex.P.3 study certificate of the victim, name of the

father of victim is mentioned as R.Ganeshan. Belated lodging of complaint

https://lwww.mhc.tn.gov.in/judis
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is also fatal to the prosecution case which is not explained properly.
Based on the above said details, the charge under Section 5(1) read with 6
of the Act, framed against the accused has not been proved beyond
reasonable doubt by the prosecution side and the trial Court has
proceeded on the wrong footing and hence, conviction of the accused may

be set aside.

7. Per contra Ms. G.V.Kasthuri, learned Additional Public Prosecutor
would strenuously argue that to substantiate the charge against the
accused, the evidence of P.W.2 (Victim) has been well corroborated by the
evidence of P.W.1 (Susila - Mother of the Victim) coupled with the medical
evidence and the relevant certificates/reports are suffice to bring home the
guilt of the accused. It has been alleged that as the husband of P.W.1
misbehaved with the wife of accused on the date of occurrence; no crime
number is given for the complaint of the accused's wife would go to show
that just for the name sake, the allegation is raised in order to weaken the

prosecution case.

8. The learned Additional Public Prosecutor drew the attention of
this Court that the accused's wife Priya did not lodge complaint against the

father of the victim at all.

https://lwww.mhc.tn.gov.in/judis
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9. To buttress her arguments, the following judgment of Hon'ble
Supreme Court rendered in Yuvaprakash Vs. State represented by

Inspector of Police reported in 2023 SCC Online 846 was referred to.

10. The evidence of D.W.1 and D.W.2 cannot be believed for the
simple reason that no complaint was lodged by the wife of the accused-
Priya. Itis her final argument that the trial Court has discussed in a proper
perspective and gave a finding that the accused is guilty of offence under

Section 5(l) read with 6 of the POCSO Act.

11. Meaning for sexual assault under Section 2(i) of the POCSO
Act, 2012 is extracted hereunder:-

“Section 2(i) - “Sexual Assault” has the same meaning
as assigned to it in Section 7.

Section 7 — Sexual assault — Whoever, with sexual
intent touches the vagina, penis, anus or breast of the child or
makes the child touch the vagina, penis, anus or breast of
such person or any other person, or does any other Act with
sexual intent which involves physical contact without

penetration is said to commit sexual assault.”

12. Sections 5(1) and 6 of the POCSO Act, 2012 is extracted
hereunder:-

“Section 5 Aggravated penetrative sexual assault:-

https://lwww.mhc.tn.gov.in/judis
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(I) whoever commits penetrative sexual assault on the

child more than once or repeatedly;

Section 6 - Punishment for aggravated penetrative sexual
assault:- Whoever, commits aggravated penetrative sexual
assault, shall be punished with rigorous imprisonment for a
term which shall not be less than ten years but which may

extend to imprisonment for life and shall also be liable to fine.”

13. Child is defined in Section 2(d) of the POCSO Act, 2012

"Section 2(d): Child "means any person below the age of

eighteen years"

14. Mr.T.Shanmugam, learned counsel appearing for the
appellant/accused would contend that the complaint was lodged belatedly.
It is not in dispute that the date of occurrence is 13.11.2015. Ex.P.1 is the
complaint. From the endorsement details made by the P.W.12 Sharmila
(Police Constable), it appears that the case was registered on 13.11.2015

at about 22.00 hours.

15. It is the evidence of P.W.1 (Mother of Victim) that she
immediately sent intimation to her husband, thereafter her husband

reached home, she went to the police station along with her husband and

https://lwww.mhc.tn.gov.in/judis
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daughter and lodged the complaint. P.W.1 exactly at what time she went

to the police station is not elicited during her examination.

16. However, it is evident that when the victim went to her house on
13.11.2015 at about 9.00 a.m she was unwell. It has come on record
through the evidence of victim (P.W.2) herself that on the date of
occurrence, after attending to her natural call, she went home by 9.00 a.m,
she was feeling so tired and after changing her dress, she laid down.
When her mother told her to go to school, she was not in a position to get
ready in order to go to school. Therefore, in such a situation, after hearing
about the incident, any parent would never be in a normal condition. It
would take sometime to take a decision whether to approach the police
station or not as it involves future of girl/daughter. So in these
circumstances, one cannot expect that soon after the not occurrence, the

complaint was not lodged would not affect the merits of the case.

17. The next point put forth by the learned counsel for the
appellant/accused is that the non-examination of husband of P.W.1 is fatal
to the prosecution case. P.W.2 victim is the only ocular witness who
speaks about the occurrence. It is the evidence of mother of the victim
(P.W.1) that as her daughter was lying on the bed, she told her to go to

school, the victim explained to her about the occurrence. In these

https://lwww.mhc.tn.gov.in/judis
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circumstances, non-examination of husband of P.W.1 will no way affect

the merits of the case and | do not find any force in his arguments.

18. As regards the age of the victim, the study certificate along with
birth certificate of the victim is marked as Ex.P.3 issued by the
Headmaster, Bethlehem Girls Higher Secondary School, Ooty on
17.11.2015. The date of birth of the victim as per the school records is
mentioned as 18.05.2002. The year details is over written. However, the
date of birth is written in words. She was studying in IX-D Section during
the academic year 2015-2016. P.W.2 (Victim) has also in her statement
under 164 Cr.P.C., has stated that she was studying in IX Standard. As
per the Ossification test report (Ex.P.12) age of the victim is mentioned as
above 15 years and below 17 years of age on the date of examination

19.11.2015 by Dr. A.M.Seeman (P.W.9), Radiologist.

19. When Ex.P.3 Study certificate was marked through the mother
of the victim, no question was posed about the veracity of the said
document. Among all the witnesses, mother of the child (P.W.1) is the best
person to speak about the date of birth of her child. The Hon'ble Supreme
Court in Yuva prakash vs. State represented by Inspector of Police

reported in 2023 SCC Online SC 846 has observed that:

https://lwww.mhc.tn.gov.in/judis
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"12. In view of Section 34(1) of the POCSO Act, Section 94
of the JJ Act, 2015 becomes relevant, and applicable. That
provision is extracted below:

94. Presumption and determination of age. (1) Where,
it is obvious to the Committee or the Board, based on the
appearance of the person brought before it under any of the
provisions of this Act (other than for the purpose of giving
evidence) that the said person is a child, the Committee or
the Board shall record such observation stating the age of
the child as nearly as may be and proceed with the inquiry
under section 14 or section 36, as the case may be, without

waiting for further confirmation of the age.

(2) In case, the Committee or the Board has reasonable
grounds for doubt regarding whether the person brought
before it is a child or not, the Committee or the Board, as the
case may be, shall undertake the process of age

determination, by seeking evidence by obtaining -

(i) the date of birth certificate from the school, or the
matriculation or equivalent certificate from the
concerned examination Board, if available; and in the

absence thereof;

(ii) the birth certificate given by a corporation or a

municipal authority or a panchayat;

(iif) and only in the absence of (i) and (ii) above, age

o shall be determined by an ossification test or any
https://lwww.mhc.tn.gov.in/judis
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other latest medical age determination test
conducted on the orders of the Committee or the
Board:

Provided such age determination test conducted on the order
of the Committee or the Board shall be completed within

fifteen days from the date of such order.

(3) The age recorded by the Committee or the Board to be
the age of person so brought before it shall, for the purpose

of this Act, be deemed to be the true age of that person.”

20. The Hon'ble Supreme Court in Sanjeev Kumar Gupta Vs. The
State of Uttar Pradesh reported in (2019) 9 SCR 735 has held that:

"Clause (i) of Section 94(2) places the date of birth certificate
from the school and the matriculation or equivalent certificate
from the concerned examination board in the same category
(namely (i) above). In the absence thereof category (ii)
provides for obtaining the birth certificate of the corporation,
municipal authority or panchayat. It is only in the absence of
(i) and (ij) that age determination by means of medical
analysis is provided. Section 94 (2)(a)(i) indicates a significant
change over the provisions which were contained in Rule
12(3)(a) of the Rules of 2007 made under the Act of 2000.
Under Rule 12(3)(a)(i) the matriculation or equivalent
certificate was given precedence and it was only in the event
of the certificate not being available that the date of birth

certificate from the school first attended, could be obtained. In

https://lwww.mhc.tn.gov.in/judis
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Section 94(2)(i) both the date of birth certificate from the

school as well as the matriculation or equivalent certificate are

placed in the same category.”

21. The Hon'ble Full Bench of the Supreme Court in Abuzar Hossain
@ Gulam Hossain Vs. State of West Bengal reported in (2012) 9 SCR 224

has held that the burden of proving that someone is juvenile (or below the

prescribed age) is upon the person claiming it.

22. Therefore, it is clear that as per Section 94(2) and (3) of the
Juvenile Justice (Care and Protection of Children) Act, 2015, the date of
birth certificate from the school or matriculation or equivalent certificate
issued by the examination board has to be given first preference in the
absence of birth certificate issued by the corporation or municipal authority
or panchayat. In the absence of these documents, the age of the child has
to be determined through the ossification test or any other latest medical

age determination test.

23. In this case, in the Study Certificate (Ex.P3), the date of birth is
mentioned as 18.05.2002 and her age is mentioned as 13. Victim has
stated that at the relevant point of time she was studying at IX standard.
No question was posed to P.W.1 (Mother of the victim) as to whether the

child failed or in which year or in which age, the child was admitted in the

https://lwww.mhc.tn.gov.in/judis
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1st class. Therefore, relying upon Ex.P.3 study certificate, age of the
victim is fixed at 13 years and 6 months. Mother of the victim P.W.1 stated
that dated of birth of her daughter is 18.05.2002. No question was posed

either to P.W.1 or to the victim P.W.2.

24. P.W.1 Susila who is the mother of the victim and P.W.2 is victim
Minor 'X'. P.W.3 Sathish Kumar who is the Pastor of the Church is
observation mahazar witness (Ex.P 5). P.W.4 Ranjith Kumar who is also
Pastor of the Church has to some extent spoken about the occurrence.
P.W.5 Babu, Neighbour of the P.W 1 has not supported the prosecution
case. P.W.6 Dr.Harihara Subramanian, Medical Officer of Government
Hospital, Ooty had seen the victim and issued accident register Ex.P.7.
P.W.7 Dr.Karthick Balaji, Medical Officer of Ooty Government Hospital has
issued potency certificate for the accused (Ex.P.9). P.W.8 Dr.Divya,
Medical Officer of Government Hospital, Ooty has examined the victim and
Ex.P.10 Case sheet pertains to the victim. P.W.9 Dr.Seeman, Radiologist
who conducted ossification test upon the victim and issued certificate
Ex.P.12 wherein the age of the victim is found as above15 years and
below 17 years. P.W.10 Mr.P.Vijaykumar, Scientific Officer has issued
Chemical Analysis report Ex.P.14 and Ex.P.15. P.W.11 Ramya is the child

counsellor. P.W.12 Sharmila is the Police Constable who registered the

https://lwww.mhc.tn.gov.in/judis
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case against the accused on 13.11.2015 in Crime No.5 of 2015 of Ooty All

Womens Police Station. P.W.14 to 16 are Investigating Officers.

25. It is the evidence of P.W.1 (Susila/mother of the victim) that on
13.11.2015 as they do not have toilet facility at her residence, her
daughter went out to attend natural call by 6.45 a.m. after sometime her
daughter did not return home. She had to go for work after leaving her
daughter in the school. As search was made around her house and at
'‘Solai', she could not found out her daughter. At about 9.00 a.m, her
daughter came home, after changing her dress she was lying down. When
she enquired her daughter, her daughter told her that the accused sexually
assaulted her by removing her clothes at Solai. She immediately sent
intimation to her husband to come home and proceeded to the police

station after arrival of her husband.

26. The victim P.W.2 Ms.'X" in her evidence would state that when
she was left alone at her home, accused used to come to her home during
the lunch break and he would play game in the cell phone. When she was
playing game in the cell phone of her father, the accused used to ring up
to her and she used to go to his residence. When she went to the

residence of accused as nobody was there at his residence, the accused

https://lwww.mhc.tn.gov.in/judis
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told her to remove her clothes and he also removed all his dresses. In her

own words,

TPl paimeoiu et Curewws TOSs B wylet
Curw @Lssk mugs WsGTT, HUCUTE arse suaiums)
BT SSFug CUTe @HEEGL WPaT 555 Yewelme. i
srsn%gnam_tu LOTITLIGS RIS 66T g{@a'aébﬂ@surrr'r. e'rma;@ suesILT&a(HILD.
glemeow LrnPEQsTsT( 6 lemE Cur@uy Qemeurt.  14.02.2015
o CaenLemey G starm Qameves) sTef) sTamemen oal QFUISTS
QerererTT.  QBMEG ~OTSSL  TersHE  Osfuaikme. @S
smiGEGmeT 6Terr  gom  ouuTell 1 Qersrerme Qomarm allHCaus
eaTm  eTEN)  oemTewrerr  QlemenTeoTT. 13.11.2015 oeorm  Smeme
sTEasLT SPLUsSNG Hrer CsmmasE CurGarsar. mTear CUTIMS
urrg gl st ereorme G eumgefl Lmm.  omi@ e SemamienL L
et Guroms aGse pra i Gret GLEEW mase
S|(PSETTT. @alury 2 yeom QELsTT. FETHE  LGaln
Commamdleil Lgl. &ogkug Gute S Lg e 6855
peweiveme.  erevemen  CUTLGEGsTER  Cum  TeTm  oBES
ooTemoresT  QemeTeormm. &l pravemsn  GuTL H&GSTsmT(H)
Cumwief L. BT6T  elllem@ OGBSI T  TaTHE — LIWTLTS
@mESSTR  lerema  TMHEEAsTETH UGS SeN CL 6. LieTerF s S
CUTRIGMSTS  6TeoT  OOLT  6TGoTemeTT TS QST 6TTsOTITT. 6T 60T 6OTIT 60
TrEes Yewekeme. e ouowr il CsLLmT, ETeT HLES

. . . . o 7
6TOUEUT  SmISSISemerin  Glemeor Georeor.
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27. Statement of the victim under Section 164 Cr.P.C was recorded
by the learned Judicial Magistrate, Kotagiri is Ex.P.4. Her 164 statement

is extracted hereunder:

13

ErEs  apgell () uspsn  @osésms, 20w Gsg
Qeustefaaigsmn 7L TeTmeus ouBg SU LT  Oms LTS
suE &evemey. Cemmas@sar  GUTaILD. mrer  Cammenss
CumGerer. QUL OES IETTTEETT  OUSDMS BULTL oL (B MeoTeoTmmIs.
oUU  @Bs oeweom  gaT  @mes  HewsnTmisaTs  werd G
Operedl @ mrer S6p ursEI L CurCsTer. oUU OHG OjFETewOTT
QUTETED) & UL LITTHI. mrer  eurlom GLeoteny  QemeTCemenr  ojemis
ool esd aarar Cormus@aGnm @ussi G Curermme.  HT
&SSOTLE QEaTesiu  TaTemtn 555 UWewln. U ABSLE
Cuemn ameTey OBS OjeETemTT Tl O &FEL L THIS. LN
Comomna@GamGem sl @Gu  CumL G  eeter  sLipliSlgsEm (.
ToTemeT 2 Sl oG &bV USTEITEIS.  loTens Sl lpermmis.  omiGs
@ROSMOTLY SO  AUFFTEIS. SIUBISEHD o760 SPMMITTEIS.
TR GL SLLT BLBSIEL LTEIS. LX) &l (D& @6uray
QT 6oT 6OT T B, @& wir e GLwmau g Q& meoretfeorm o _GuT6m60T
Qe I CovsT sy Ol T 60T 6OTIT B IIBS S| 6U0T STOTIT 6T 60T 6m60T
Comorna@GamGer &l B Gumeriu EreT 6TmIS oowT  QUUTEL GL
QeremiGaimsn QerarGarer. o ms oowr oUUTEL Gl  Qeererm
o mis  gur  guuTman  QsmaTmiGiCoeereny  GlemeueoTm (.
ouumn wr Gusmn Cuml e Ge UESSILCLeT. oUW eILS

e Csssn.  aareE BetaGn @aorn @MmESEs.  (paramn
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el EGSTaT  TersHE BeTarn Osafesss. Hrar UTTSs |_u_|r°r|_'°a}b
@mEssTCn W seTer  aTm  CHLLMmIS. oUGL s L

@&rrsn%(ﬁmaﬁ.”

28. It is the evidence of P.W.3 Sathish Kumar that on 13.11.2015 at
about 11.00 p.m., police came to the house of P.W.1 and inspected the
house of P.W.1, accused house and 'Solai', and prepared observation
mahazar and rough sketch. Wherein, he along with Mariyaxavier attested

the same (Ex.P.5).

29. P.W.4 Ranjith Kumar, Pastor of Church would depose that on
13.11.2015, P.W.1 Susila at about 7.00 to 7.30 a.m., was came to his
house and told that her daughter was found missing. Despite being
searched, victim could not be found. When he was doing prayer at the
residence of P.W.1, victim knocked the door and P.W.4 opened the door.
He found the victim was looking so tiresome and about to fall on the
ground. She was made to lay down on woollen blanket and he went to the

wedding function which was going on, opposite to the house of P.W.1.

30. P.W.5 Babu, who was an independent witness did not support
the prosecution case and he was treated as hostile withess by the

prosecution side.

https://lwww.mhc.tn.gov.in/judis
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31. It is the evidence of P.W.6 Dr.Harihara Subramaniam that the
victim 'X"' was brought to the Ooty Government Hospital on 14.11.2015 in
connection with Crime No.5 of 2015 of Ooty All Women Police Station. On
enquiry, the victim told her that few days before she was sexually

assaulted for several times. Accident Register is Ex.P.7.

32. ltis the evidence of P.W.8 Dr.Divya that the victim was brought
to her on 14.11.2015, for medical examination as per the reference of
Dr.Harihara Subramaniam (P.W.6). No external injury was found on the
victim. Swab was received was taken and the result was received as
negative. It is her opinion that there is no evidence of recent intercourse.
Neonatal Case Sheet of victim (Ex.P.10) has been here was issued by
Dr.Divya (P.W.8) wherein it has been recorded that her hyme was not

intact.

33. Ossification test was conducted upon the victim by Dr.Seeman
as (P.W.9) on 19.11.2015. Dr. Seeman fixed the age of the victim as
above 15 and below 17 years (Ex.P.12). Itis the evidence of P.W.10 Vijay
Kumar, Scientific Officer that the dress of the victim were received and no
spermatozoa was deducted in the pubic hair and vaginal smear. It has

come was on record through P.W.11 Ramya who was the child counsellor
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that she enquired the victim who was produced before her for counselling.

Her report Ex.P.17 is extracted hereunder:-

“mergu il sreme  STT 6.45 LINGE ST SL 6T
S ILSNST S “X” suiCsTomnsg Oaarmerermr. nifl Geerm)
Oou@ CrruTelun STamTSSTR MO ST, o600 sHT LD
o&suLssn Caiummes Curg Emufl Csmmrg Cumer Kemsuufk
9.00 wenfleE oG Skmwfl Cermams u@SGeTaTTar.  Smslfeor
Sy ueafl6@ Ggoe SWTT oyl UL 6T  (PlgllLo6
LEESHES ity o s GCslLlurg UssSSE 6Ll
afsEn oECsmeml iy eerusmLar el 2015 e s
AGLSSTHALD, OeImTs STSSLILSTSAID  SnlusTermer.  Cmiflyin,
GorooaCudligin  opsesy Cud anssteaw, ULrafl 1490
Cossl omueTg  ellye  wrmn @t Curgl  Sememe
SLLMIIIGSS) 2 Lme| QST sraain s. MeTmer. ST LSS
PODNSES GLosv LImaSLIgy UG QBT (DEDLIS S o UL LGNS

&Lgﬁ]mrrsﬁ.”

34. PW.14 to P.W.16 are the investigating officers. P.W.14
Vinyagam, Investigating Officer took up case for investigation and
proceeded to the seen of occurrence. In the presence of one Mariyaxavier
and Sathish Kumar (P.W.3) inspected the scene of occurrence and
prepared observation mahazar and rough sketch. He examined Susila

W.1), Victim (P.W.2), David, Mariyaxavier, Sathish, Ranjith Kumar

P.W.
https://www.mhc.tn.go(/.in/judis
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(P.W.4), Babu (P.W.5) and recorded their statements. The victim was sent
to the Saras Trust with the women police. Accused was arrested on
14.11.2015 at about 6.00 a.m., near the poultry farm and his voluntary
confession was recorded in the presence of the above said two witnesses
and he was sent to the Judicial Magistrate. The victim was sent for
medical examination as well as for giving statement under Section 164

Cr.P.C.

35. Thereafter, P.W.15 Ms.Thangam took up the case for
investigation and as per the Order of the Court, the victim was taken to the
hospital on 19.11.2015 and produced before the Radiologist (Dr.Seeman).
Accused was subjected to medical examination. The statement under
Section 164 Cr.P.C of the victim was recorded by the learned Judicial
Magistrate, Kothagiri. Medical test was conducted upon the accused as

well as the victim on 26.11.2015.

36. It is the evidence of P.W.16 Ms. P. Parvathi, Investigating
Officer that as part of investigation, she examined the witnesses Susila
(P.W.1), Victim 'X' (P.W.2), David, Mariyaxavier, Sathish Kumar (P.W.3),
Ranjith Kumar (P.W.4) and Babu (P.W.5). She has examined Dr.Harihara
Subramanian (P.W.6), Dr.Karthick Balaji (P.W.7), Dr.Divya (P.W.8),

Dr.Seeman (P.W.9), Mr.Vijay Kumar (Scientific Officer) (P.W.10) and
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Ms.Ramya, District Children Welfare Committee Member (P.W.11) and
recorded their statements. She altered the provisions from Sections 3, 4
and 8 of the POCSO act, 2012 to Section 5(1) read with Section 6 of the
POCSO Act and filed final report under Section 376 IPC and under

Section 5(I) Section read with Section 6 of the POCSO Act, 2012.

37. A suggestion is posed to the material witnesses during cross
examination that the husband of P.W.1 (Susila - Mother of the victim)
misbehaved with the wife of the accused Priya. In order to escape from the
same, P.W.1 husband through his wife has lodged a false complaint.
P.W.1 who is the mother of teenage girl has given complaint that her
daughter was ravished by the accused. No mother would dare to lodge
such a complaint at the request of her husband that her minor daughter is
sexually assaulted. The suggestion put forth by the accused is not

acceptable for a moment.

38. At relevant point of time, the accused was aged about 31 years.

Age of the victim is fixed at 13 years as per study certificate / Ex P3.

39. From the evidence of P.W.2 victim that the accused with the
intention to gain the confidence of the victim and thereafter started to

sexually assaulted her by calling her to his residence when he was alone.
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The evidence of victim shows that on his call she used to go to his
residence and he sexually assaulted her. Her innocence was being
misused by the accused. When the accused was questioned under
Section 313 Cr.P.C. he has answered that false case is foisted against him

as there is a family dispute between the defacto complainant and himself.

40. In this circumstances, presumption under Section 29 of the
POCSO Act, 2012 comes into play. By way of rebuttal, accused has
examined two witnesses D.W.1 and D.W.2. It is the evidence D.W.1
Pieula that on 13.11.2015 at about 7.00 a.m. wife of accused was crying
and came out from her house followed by David (Husband of P.W.1) from
the kitchen of the accused house. When she enquired the wife of accused,
she told that David came to her house in order to get spade and he
misbehaved with her. When accused rang up to the Police Station,
meanwhile, David went to the Pudhumunthu Police Station and lodged a
complaint against the accused to the effect that the accused misbehaved
with his daughter in order to hide his mistake. During her cross
examination when she was posed a question that in what way David
misbehaved with Priya, for that she has answered that accused wife Priya

did not tell her anything about that.

41. In the same line another witness one lrudhaya Raj was

examined (D.W.2). It is the evidence of D.W.2 that he along with D.W.1
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went to the police station at about 8.00 a.m., and lodged a complaint.
Without explaining about the occurrence by wife of accused, how it was
known to D.W.1, is not known and her evidence is totally illogical and
unbelievable. It is the version of Irudhaya Raj/D.W.2 that husband of
P.W.1 misbehaved with Priya (Wife of accused) for which he along with
Pieula (D.W.1) went to police station and lodged a complaint. In his chief
examination, he has stated that accused wife Priya wrote a complaint
whereas during his cross examination he has stated that she did not lodge
a complaint. What is the crime number is nowhere stated. More so, this
was not elicited from any of the investigating officer. Had it been true, she
should have lodged a complaint. Therefore, for the above said reasons,

the evidence of both witnesses D.W.1 and D.W.2 are totally not believable.

42. The Hon'ble Supreme Court in State of Punjab Vs. Gurumit
Singh reported in 1996 (2) SCC 384 has held that if the evidence of sole
prosecutrix is cogent, convincing and truth worthy, based on her evidence

alone accused can be convicted without any corroboration.

43. A holistic perusal of the evidence of P.W.1 (Susila) and P.W.2
(Victim) depict the fact that their evidences are natural, consistent and

trust worthy.
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44, The victim was aged about 13 years at the relevant time. The
age of the accused was 31 years in the year 2015. When the accused
was questioned under 235 (2) of Cr.P.C on 11.11.2016, he has answered
that he has got three children and he may be pardoned.

45. From the evidence of P.W.2 (Victim), it appears that the accused
posted himself as a normal person and slowly gained confidence of the
poor victim. The accused in order to satisfy his lust and desire, by fooling a
13 year girl made sexual assault, for the simple reason that he was
interested in it. It is inferable that whenever the accused left alone, he
would play tricks and made the victim to come to his residence and

thereby he has committed penetrative sexual assault so many times.

46. It is the evidence from the D.W.2 Irudhaya Raj that soon after
the occurrence, parents of the victim vacated their house and shifted their

residence elsewhere.

47. From the Cogent evidence of P.W.2 (Victim) corroborated by her
mother P.W.1 (Susila), evidence of medical withesses P.W.6 (Dr.Harihara
Subramanian), P.W.8 (Dr.Divya) coupled with Ex.P.7 accident register and
Ex.P.10 case sheet of the victim, it is pellucid that accused has committed

penetrative sexual assault on the victim many times.
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48. | find no valid reason to interfere with the well considered
judgment of the trial Court. This Criminal Appeal stands dismissed and the
sentence and conviction passed in Special C.C.No.7 of 2016 dated
11.11.2016 by the learned Sessions Judge, Mahila Court (FTC).
Udhagamandalam, The Nilgiris stands confirmed. The Trial Court shall
issue warrant against the accused to serve the remaining period of

sentence with one month from the date of receipt of a copy of this

judgment.
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1. The Sessions Judge,
Mahalir Neethimandram (FTC),
Udhagamandalam, The Nilgiris

2.The Public Prosecutor,
Madras High Court, Chennai.

3. The Inspector of Police,

All Women Police Station, Ambuir,
Uthagai,
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