C.R.P.PD. No.3307 of 2024

IN THE HIGH COURT OF JUDICATURE AT MADRAS
Reserved on : 13.08.2024
Delivered on : 19.08.2024
CORAM :
THE HONOURABLE MR. JUSTICE A.D.JAGADISH CHANDIRA
C.R.P (PD) No0.3307 of 2024

and
C.M.P. No. 17696 of 2024

S. Logu ... Petitioner

Versus

Amaladoss ... Respondent

PRAYER : Civil Revision Petition filed under Article 227 of the
Constitution of India, pleased to set aside the fair and decreetal order in
[.LA.No.1 0of 2024 in O.S.No.232 of 2014 on the file of the Additional District

Munsif Court, Vellore as incompetent, illegal and without jurisdiction.

For Petitioner : Ms. V. Srimathi

For Respondent/ : Mr. T.M. Hariharan
Caveator

ORDER
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This Civil Revision Petition has been filed against the order passed in
[.LA.No.l of 2024 in O.S.No.232 of 2014 on 01.07.2024 dismissing the
application filed under Order XXVI Rule 9 and Section 151 of C.P.C.,,
seeking to appoint a second Advocate Commissioner to make inspection of
the petition mentioned properties to measure the same with the help of Town
Surveyor and submit his report with plan and photos so as to enable the

Court to come to a correct conclusion.

2. The revision petitioner is the defendant in the suit. The suit has
been filed for the relief of declaration of title and other incidental reliefs.
Pending suit, the respondent has filed an application for appointment of
Advocate Commissioner in [.A. No. 824 of 2014 in O.S.No0.232 of 2014 and
the Advocate Commissioner had also inspected the properties and filed his
report before the trial Court on 17.10.2019. The petitioner, contending that
there were four shops in the suit property in the shape of a square whereas
in the report filed by the Advocate Commissioner only three shops were
shown that too in the shape of triangle and thereby, the Advocate

Commissioner's Report was defective and not proper, had filed an
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application in [.LA. No. 1 0of 2024 in O.S. No. 232 of 2014 to appoint another

Advocate Commissioner.

3.The respondent/plaintiff had filed the counter stating that the
application for appointment of Advocate Commissioner was ordered in
[.A.No0.824 of 2014 pursuant to which, a report with plan had been filed as
early as on 17.10.2019 and the present application seeking to appoint
another Advocate Commissioner after completion of cross examination and
at the stage of arguments after a long lapse of six years cannot be

countenanced and therefore, prayed to dismiss the same.

4. The trial Court, finding that the suit was filed against the petitioner
for the relief of declaration of title, delivery of possession and mandatory
injunction and in the suit, already an Advocate Commissioner had been
appointed and that he had filed his Report along with rough plan, which was
exhibited through him as Ex.C1 and Ex.C2 and that he had been examined
on the side of the plaintiff as P.W.2 and he was fully cross-examined by the

petitioner and that the case was at the stage of arguments and that in such
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circumstances the appointment of another Advocate Commissioner would
create confusion rather than helping the court to decide the issue, had
dismissed the petition. Challenging the same, the present civil revision

petition has been filed by the defendant in the suit.

5. Heard Mrs.V.Srimathi, learned counsel for the petitioner and Mr.
T.M. Hariharan, learned counsel for the caveator and perused the materials

available on record.

6. Learned counsel for the revision petitioner/defendant would submit
that though there are four shops in square shape situated in the suit
property, the Advocate Commissioner's Report discloses only three shops
that too in a triangular shape. Further, the road portion on the sides and
extension of construction was not measured and the measurement in respect
of the other side where fourth shop was situated also not done. She further
contended that the Advocate Commissioner, who was examined as P.W.2,
was cross examined by the revision petitioner, he had admitted to the

discrepancy in the report and thereby, it should not deprive the petitioner
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from filing an application to appoint another Advocate Commissioner. When
the trial Court has already decided to appoint an Advocate Commissioner,
appointing another Advocate Commissioner or the very same Advocate
Commissioner to record the correct physical features existing in the property
cannot amount to res judicata and thereby, the learned counsel seeks to set

aside the order passed in 1.A.No0.824 of 2014 1n O.S.No.232 of 2014.

7.Per contra, Mr. T.M. Hariharan, learned counsel for the caveator
would submit that the suit was filed in the year 2014 and the Advocate
Commissioner was also appointed. The Commissioner had inspected the
suit property on 04.08.2018 and 25.08.2018 and had filed the Report as
early as on 17.10.2019 along with plan. In paragraph 4(b) of the Report, a
categoric mention has been made about the four shops including a mechanic
work shop functioning in the name of 'Sri Selva Vinayagar' and a mention
has also been made about the three other shops. Further, it is categorically
stated that as per FMB records, the defendant's property is in a triangular
shape whereas the defendant had constructed the building in a square shape

and that he had encroached upon the suit schedule property and constructed
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a work shop and let it on rent. The petitioner, after completion of cross-
examination of the Advocate Commissioner, did not file any petition for
scraping or rejecting the Report of the Advocate Commissioner whereas he
has filed an application in 1.A.No.315 of 2024 in 0O.S.No.232 of 2014
seeking examination of the Inspector of Surveyor and the other witnesses
and the said application was dismissed by the trial Court. Aggrieved by the
same, the petitioner had also filed C.R.P. (PD) No.2141 of 2024 on the file
of this Court and based on the no objection given by the respondent to
examine the Inspector of Surveyor and the Civil Revision Petition was
disposed of by this Court vide order dated 30.05.2024 with a direction to
dispose of the suit within a period of three months from the date of receipt
of a copy of the order. Thereafter, the Town Surveyor was also examined
with regard to Annexures (Revenue Documents) filed in the Commissioner's
Report dated 17.10.2019. Even during such time the petitioner had not
sought for appointment of advocate commissioner and after completion of
recording of evidence, when the suit was posted for arguments, the instant
petition has been filed to delay the process. He would further submit that

the trial Court, finding that the application has been filed at the fag end to
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cause confusion and also finding that it would not help the court to decide
the issue in question, had dismissed the application and thereby he would

seek for dismissal of the civil revision petition.

8.The application in [.LA.No0.824 of 2014 in O.S.No.232 of 2014 has
been filed by the respondent/plaintiff seeking to appoint an Advocate
Commissioner. Pursuant to which, an Advocate Commissioner has been
appointed and he had inspected the suit properties on 04.08.2018 and
25.08.2018 and filed his Report on 17.10.2019. 1t is the claim of the
petitioner that the report is a defective one since it does not show all the four
shops and the correct shape of the property and for the above reason, the
petitioner-defendant has filed the instant application seeking to appoint

another Advocate Commissioner.

9.1t 1s to be mentioned that the Advocate Commissioner appointed by
the trial court at the first instance had inspected the suit property in the
presence of the petitioner. The report filed by the Advocate Commissioner

was not objected to by the petitioner at the earliest point of time. Even the
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Advocate Commissioner was cross-examined by the petitioner and
thereafter, a petition to examine the Inspector of Survey had been filed and
rejected and thereafter on revision it has been allowed on consent. Even at
that time no request had been made for appointment of Commissioner
stating that there were defects. However, a perusal of the report of the
Advocate Commissioner would show that he has mentioned the four shops
constructed by the defendant in square shape and he had also categorically
mentioned about the shape of construction and the alleged encroachment
said to have been made by the defendant in the suit property. It is useful to
refer paragraph 4(b) and (c) of the Advocate Commissioner's Report.

“4.(b)Cumuy sHSG CaTHamnsd JT& uHUTUSH S
SouammiSafilaiug — BlvSsley  YaSHSLEUTSH. Y SH6
QMY &aT  (PemmEw  ULEHG — SDHETH, SHlpsdHGLmLd
50 BlLprseyn, CuHGymd 4.3 BLLITSAD  wHE)LD
slpsE  Cuhasrs @y 3.3 WLLITSaL, B
CQurgsn 16 &Hr Wil (172 &&ng) eu@meum
Spousmpisafilal  ugCw  BlSBle  Ieminh SlaT6 Sl
SO0 Ups@  CETSH v Cuhuy a6y  (ppSHILD
g® R.C.C. s&slygLid  &LLOULH BV @
Qussnalls gfd 2arl “uf g allBTwWSI™ T
Quuifley QuEid  oumHBlEmS. A& GUS S
geuflLy  allgrlsssled ybs Cusdssrals gidh
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ogrl) Ulp@leunSlwmed eurLem&Be@ allLOuLl (h6Ton 6160
Oaflu  ubs . Cuauh eupsH@ CarTsHslsd 2 sian
Ousaralled gifd 210  SLYLSSILE  6&FTSH S
Ul Hleur H & 6T O &FT & &6t 2 L LilMey FiGou
6161.2031/1A6B-60  Guogyih 3 @& 28M0  SH6vL Hem6N
HL g Clord & HEOL &H6D)ATULD UL 6 & & (&
il hotnsne Gasfalldseri.  Cuan Y& auwHaurulsd
Tzl FMB-60 Uy leum Hluflor Cl&FT S BT Fl
PECHTOM  aulgudH D60 2 66N &. Qheorme0 Ll Bleum &)
BlvsBlsd  Guhuy SLYLEIGN  FSHT  6Ulge S Bl60
&Ly QBBHSI.

(c)Guogayih DINEC) Ol& TS HT6nT Sl ORI
Urglurglure  g&&lndlss slylnh  SLLOUL (L
SN YUt @MW Qs sTalld  @fd  2gml  “uf
Ogsbeu  allprwasi™&E  aurLan&s@ — alllharari
saiug O M ubSH. 607 S Hualsd  apsHS
Oerds ek dislursiule &L (hOurligsyn
GUTSHE GBI @QhBEH UHSIDE. Cuiuy PSS
CFrss  FT6uwr  UMIULSSHl0  Hev  BIMSDleyld
61637 68)] 6L LI U LIL & &Hl60 156V BIm& Slaid
srellssiul (heotang. Urdleunslulear CErsd g e
6UEDTLIL & D6V &leully BIM& P16V

STl & SLILL (b 6Ter &l.”

10.As per the report apart from RCC construction put up and
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functioning as a Mechanic Workshop there are three more shops in the suit
schedule property. Further it is also categorically mentioned that as per
FMB sketch and revenue records, the property of the petitioner/defendant is
in the shape of triangle whereas the defendant had constructed the shops in
square shape. The Advocate Commissioner has also been cross examined at
length. Subsequently, in respect of Annexure 5 and 6 of the Advocate
Commissioner's Report viz., FMB sketch and Town Field Register, the Town
Surveyor had also been examined by the defendant. As rightly pointed out
by the trial Judge, the application for appointment of another Advocate
Commissioner had been filed at the fag end of argument stage. The trial
Court had also found that the application had been filed only to cause
confusion and that it would not help the court to decide the issues in
question. Furthermore, it has been pointed out that the present application
has been filed much after cross-examination of the Advocate Commissioner.
When the petitioner cross-examined the Advocate Commissioner, then it is
no longer open to him to file the instant application to appoint another
Advocate Commissioner, thereby, indirectly attempting to scrap or nullify

the report which was already on record. In the opinion of this Court, the
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trial Court had rightly rejected the application for appointment of second
Advocate Commissioner and I do not find any error or irregularity in the
order passed by the trial Court. The civil revision petition is therefore
dismissed. No costs. Consequently, connected civil miscellaneous petition

1s also dismissed.

19.08.2024

Index : Yes / No
Neutral Citation : Yes / No
raa

To

1.The Additional District Munsif Court,
Vellore.

2. The Section Officer,
VR Section, Madras High Court,
Chennai.
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A.D.JAGADISH CHANDIRA, J.

raa

Pre Delivery Ordr in
C.R.P(PD) No0.3307 of 2024

19.08.2024



