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A.5.NO.564 OF 2019

IN THE HIGH COURT OF JUDICATURE AT MADRAS

JUDGMENT RESERVED ON :24/07 /2024

JUDGMENT DELIVERED ON : 02 /08 /2024

CORAM :

THE HONOURABLE MR. JUSTICE R.SUBRAMANIAN

AND

THE HONOURABLE MR. JUSTICE R.SAKTHIVEL

A.S.NO.564 OF 2019

1.Vasuki

2.K.Vennila

3.K.Sekar

4.K .Kirubavathi (Died)

5.E.Rekha

6.E.Vasanthi

7.Vijayalakshmi

(Appellants 5 to 7 brought on record as LRs'

of the deceased 4" appellant viz., K Kirubavathi
vide this Court's order dated 22.02.2022 made in
CMP No.1765 of 2022 in A.S.No.564 of 2019)

Vs.
1.K.Janakiraman
2.Devika Rani
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A.5.NO.564 OF 2019
PRAYER: First Appeal filed under Section 96 read with Order XLI Rule

1 of Code of Civil Procedure, 1908, praying to set aside the Judgment and

Decree dated 27.02.2019 made in O.S.No.47 of 2016 on the file of II
Additional District Judge, Vellore (@ Ranipet, Vellore District.

For Appellants ; Mr.K.V.Ananthakrishnan
For Respondents : Mr.V.Perumal
1 and 2 for M/s. T.Dhanyakumar

JUDGMENT

R.SAKTHIVEL, J.

Feeling aggrieved with the judgment and decree dated

February 27, 2019, passed in O.S.No.47 of 2016 on the file of 'lI

Additional District Judge, Vellore @ Ranipet' (henceforth '"Trial Court'), the

plaintiffs therein have filed this appeal under Section 96 of the Code of

Civil Procedure, 1908 praying to set aside the judgment and decree, allow

the Appeal and decree the Suit as prayed for in the plaint.

2.Since the fourth appellant — K.Kirubavathi passed away

during the pendency of the appeal, her legal representatives were brought
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on record as Appellant Nos.5 to 7, vide order of this Court dated February

22,2022 made in CMP No.1765 of 2022 in A.S.No.564 of 2019.

3.For the sake of convenience, henceforth, the parties to this

appeal suit will be referred to as per their array in the Original Suit i.e., the

'appellants' herein and the 'respondents' herein will be referred to as

'plaintiffs' and 'defendants' respectively.

Plaintiffs’ case

4.The case of the plaintiffs is that the plaintiffs and the first

defendant are children of the couple Kannan — Valliammal. Plaintiffs' and

first defendant's paternal grandparents, Munusamy and Kullammal, had

three sons namely Kannan, Subramani and Ekambaram. Their common

ancestor-Munusamy owned considerable amount of ancestral properties.

Munusamy passed away in or around 1968. His son Subramani pre-

deceased him as a Bachelor in or around 1956. After the demise of their
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common ancestor-Munusamy, an oral partition took place between Kannan

and Ekambaram whereby, approximately an extent of 1 Acre 30 Cents in

various Survey Numbers was allotted to Kannan. That apart, after the

demise of Subramani (Kannan's brother) as a bachelor around 1956, his

share devolved upon his mother-Kullammal. Later, Kullammal divided the

said properties, giving 19 cents landed properties to Kannan and a house

property to Ekambaram. In that way, 19 Cents originally allotted to

Subramani was acquired by Kannan. Out of the said 19 Cents, the National

Highways Department acquired 13 cents of land to widen the MBT Road.

4.1.Further, there were also 42 cents of wet-land at Veppur

Village irrigated by Palar River, as well as 30 cents of wet-land at Veppur

Village situated opposite C.Abdul Hakeem Engineering College.

Furthermore, there was an extent of 33 cents of wet-land at Veppur Village

having irrigation from Soolai Kuttai Lake and Palar River. These were

enjoyed by Kannan as ancestral properties. Apart from these lands, a wet
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land to the extent of 58 cents at Veppur Village having Palar River

irrigation was purchased by Valliammal, mother of the plaintiffs and the

first defendant, by selling her jewels, in the name of Kannan. Kannan and

Valliammal, parents of the plaintiffs and the first defendant, constituted a

Hindu Joint family and primarily cultivated the aforementioned lands for

their income. Kannan was the 'Kartha' of the joint family. Kannan was also

a Tailor and derived modest income through his tailoring profession.

4.2.While so, Kannan, father of the plaintiffs and the first

defendant, sold the 6 Cents of landed property remaining after acquisition

by the Highways Department to one person, the said 42 Cents and 30 cents

of wet-land with Palar River irrigation to one Ganesan and the said 33

cents of wet-land to one Kanni @ Kanniappan. The 58 cents of land

purchased by Valliammal was sold to one Somu. The sale consideration

received from selling these lands was retained by Kannan in his capacity as

Kartha of the joint family.
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4.3.In fact, all the aforementioned lands were sold, in order to
purchase the second item of the Suit Properties, which is situated in one
location, unlike the ancestral properties and Valliammal's land purchased in
the name of Kannan which were scattered in different locations. Thus, the
second item of the Suit properties purchased in the name of Kannan
acquires the character of ancestral properties of the plaintiffs and the 1°
defendant, as it was purchased out of the funds derived from selling the
ancestral landed properties and also through the exertions of the joint
family members. Patta No.45 which pertains to the second item of suit
properties now stands jointly in the names of the plaintiffs and the first
defendant. At the time of purchasing the said second item of Suit
properties, a sum of Rs.8,000/- was borrowed from the second plaintift's

father-in-law and the debt was discharged later out of joint family funds.

4.4 Further case of the plaintiffs is that item Nos.1 and 3 of

the Suit properties are the ancestral landed properties of the plaintiffs and
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the first defendant. Therefore, the plaintiffs are entitled to undivided

common 1/5 share each in the suit properties and the first defendant is also

entitled to an undivided common 1/5 share in the same. The second

defendant has no manner of right, title or interest over the Suit Properties.

4.5.While so, the plaintiffs came to know that their father,

Kannan, allegedly executed a registered WILL dated November 20, 1996,

in favour of the defendants, thereby giving life interest in the Suit

properties with absolute right and title to the same passing on to the

children born to them. The plaintiffs do not admit the genuineness and

validity of the said WILL. The plaintiffs' father-Kannan had no absolute

right and title over the properties mentioned in the WILL and therefore, he

was not entitled to execute the said WILL in favour of anybody. Plaintiffs

assert that at the time of the alleged WILL, Kannan lacked mental capacity

to comprehend matters and was unable to respond to questions properly.

After the death of their father, the plaintiffs and first defendant are entitled

to get equal shares. Hence the Suit.

https://www.mhc.tn.g7o/\77’.|(r)1/judis



Defendants' case

5.The defendants admit the relationship between the parties as

stated in the plaint and also acknowledge that an oral partition took place

between Kannan and his brother Ekambaram. But they deny the allotment

of property mentioned in the plaint as incorrect. According to the

defendants, since Subramani who is the paternal uncle of plaintiffs and the

first defendant, pre-deceased his mother-Kullammal, his share devolved

upon Kullammal. The 58 Cents as stated in the plaint were purchased by

Kannan as his self-acquisition.

5.1.Defendants further aver that the income derived from the

landed properties was not sufficient to lead the family. They aver that

Kannan supported the family by working as a tailor and thereby earning

money. Further, defendants deny that the second item of the Suit Property

was purchased from and out of the sale proceeds of ancestral properties.

They assert that the properties mentioned in paragraph 5 of the plaint were
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sold out by the plaintiffs' father to save the third plaintiff from the criminal

cases filed by the Arcot Town Police Station and that the third plaintiff is

leading a wayward life. Apart from that, the plaintiffs' father sold some

properties to meet out the marriage expenses of the first, second and fourth

plaintiffs. The first item of Suit properties was purchased by Kannan as his

self- acquisition. Defendants deny that the plaintiffs' father borrowed a sum

of Rs.8,000/- from the second plaintiffs' father-in-law at the time of

purchasing the second item of the suit properties. The third plaintiff being

the younger brother of the first defendant was merely permitted to reside in

the third item of suit property. In a nutshell, the first and second item of the

Suit properties are self-acquired properties of Kannan, plaintiffs' and first

defendant's father.

5.2.Defendants further aver that Kannan executed a registered

WILL dated November 20, 1996. After the demise of Kannan on March

26, 1999, the WILL came into effect. As per the terms of the WILL, the
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defendants are in possession and enjoyment of the Suit properties. The
plaintiffs tried to interfere with the peaceful possession and enjoyment of
the defendants. Hence, the defendants filed a Suit in O.S.No.52 of 2002
before the District Munsif Court, Arcot for permanent injunction against
the plaintiffs with regard to the properties covered under the WILL dated
November 20, 1996 and the same was decreed as prayed for. Defendants 1
and 2 are in possession and enjoyment of item (1) and (2) of the Suit
properties. The plaintiffs have no right to claim share in the Suit properties.

Accordingly, the defendants prayed for dismissal of the Suit.

6.0n these pleadings, the Trial Court framed the following
issues:

“1.Whether the plaintiffs, 1" defendant's father and their
mother originally constituted Hindu joint family?

2.Whether the 2" defendant has no right, title or interest
over the plaint schedule properties?

3. Whether the Will, dated 20.11.1996 is true and valid?

4. Whether the plaintiffs are entitled to the relief of

partition as prayed for?
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5.70 what other relief, if any, the plaintiffs are entitled

to?”

7.At trial, on the side of the plaintiffs, PW.1 to P.W.4 were

examined and Ex-A.l1 to Ex-A.l11 were marked. On the side of the

defendants, D.W.1 to D.W.3 were examined and Ex-B.1 to Ex-B.8 were

marked.

8.The Trial Court, after analysing the oral and documentary

evidence, came to the conclusion that the Suit properties are properties of

the Hindu joint family comprising of the plaintiffs, first defendant, their

father Kannan and their mother-Valliammal; that the joint family had

acquired some ancestral properties in an oral partition among the sons of

Munusamy, the common ancestor; that upon partition of those properties

among Kannan (plaintiff's father) and his brother, the ancestral character of

those properties ceased and they assumed the character of absolute

property; that Kannan as an absolute owner executed a WILL dated
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November 20, 1996 in respect of Suit properties; that the WILL has been

proved as per law and consequently, plaintiffs have no right to claim

partition over the Suit properties. Accordingly, the Trial Court dismissed

the Suit.

9.Feeling aggrieved with the judgment and decree dated

February 27, 2019 of the Trial Court, the plaintiffs have preferred this

appeal.

Arguments

10.The learned counsel for the appellants / plaintiffs would

argue that the Trial Court failed to consider the fact that the Hindu Joint

Family had owned sufficient ancestral properties to derive sufficient

income for the family's sustenance; that the Trial Court has failed to

appreciate the admission made by D.W.1 regarding the existence of

ancestral properties, in his evidence; that the Trial Court failed to consider

the fact that Joint Patta stands jointly in the name of the plaintiffs and the
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first defendant; that the Trial Court grossly erred by deciding the character

of the Suit Properties as self-acquired properties; that the Testator namely

Kannan had no power to execute the WILL in regard of the Suit Properties

which are ancestral properties; that the Trial Court miserably failed to

appreciate the terms of the alleged WILL; that even while assuming that

the WILL dated November 20, 1996 is true and valid, the defendants only

be life estate holders and not absolute owners. Accordingly, the learned

counsel prayed to allow the appeal.

11.Per contra, learned counsel for the respondents/ defendants

would argue that the first and second item of the Suit properties were

purchased by Kannan out of his own earnings as self-acquisition; that Ex-

A.11-Sale Deed was executed after the plaintiffs' purchase vide Ex-A.1-

Sale Deed; that vide Ex-A.9 — Sale Deed, the father Kannan sold the

properties for a sale consideration of Rs.1000/-; that Ex-A.10 — Sale Deed

was effected for a sale consideration of Rs.2,400/-, that on the other hand,
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the properties covered under Ex-A.1 was purchased for a sum of

Rs.12,000/-; that therefore, the plaintiffs' contention that properties

purchased under Ex-A.1 second item of the Suit property were purchased

out of the sale consideration received under Ex-A.9 to Ex-A.l11 is

incorrect; that Kannan was doing Tailoring work and thereby earned

considerable amount; that the property purchased by Kannan through Ex-

A.1 is his self-acquired properties.

12.He would further argue that as far as first item of Suit

property is concerned, the said property was purchased by Kannan from

his mother- Kullammal vide Ex-B.1 — Sale Deed dated April 13, 1978; that

the first item of Suit property is his self-acquired property; that the

defendants filed a Suit in O.S.No.52 of 2002 for permanent injunction

against the plaintiffs in respect of the properties covered under Ex-B.3 -

WILL and the same was decreed as prayed for; that the WILL dated

November 20, 1996 has been proved as per law; that the Trial Court after
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appreciating the oral and documentary evidence, decided the case as per

law; that hence there is no warrant to interfere with the judgment and

decree of the Trial Court. Accordingly, the learned counsel for the

respondents / defendants prayed to dismiss the appeal.

Points for consideration

13.The points that arise for consideration in this appeal are as

follows:

(1)Whether the plaintiffs and the first defendant's
father namely Kannan owned Joint Family properties
and had surplus income therefrom?

(i1)Whether the Suit Item Nos.l and 2 were
purchased from and out of the income derived from
the Joint Family Properties?

(111))Whether the Suit Item No.3 is ancestral
property or self-acquired property of Kannan?

(iv)Whether the WILL dated November 20,

1996 (Ex-B.3) has been proved as per law?
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(v)Whether the Trial Court is right in dismissing

the Suit?

(vi)To what other reliefs?

Discussion and Decision:

14.The relationship between the parties is elucidated through

the following genealogy chart:

Munusamy (Passed away in or around 1968/1969)

Kullammal
(passed away)
Kannan Subramani Ekambaram
(Passed away - 26.3.1999)  (Passed away (Passed away in or
‘ in or around 1956) around 2005)
Vasuki K.Vennila K.Sekar K.Kirubavathi ~ K.Janakiraman
(P.1) (P.2) (P.3) (P.4) (D.1)

Devika Rani (D.2)
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15.Admittedly, Munusamy-Kullammal couple had three sons

namely Kannan, Subramani and Ekambaram. Subramani died in or about

1956 and Ekambaram died in or about 2005. Admittedly, after the demise

of Munusamy in or around 1968, his sons Kannan and Ekambram orally

divided the properties. According to the plaintiffs, Kullammal divided the

properties inherited from her son Subramani and accordingly, house

property was allotted to Ekambaram and landed properties were allotted to

Kannan. Further case of the plaintiffs is that the properties acquired by

Kannan through the Oral Partition between him and his brother, as well as

the properties acquired by Kannan through his mother-Kullammal retained

ancestral character. Further case of the plaintiffs is that Suit Item Nos.1 and

2 were purchased using surplus income from the ancestral properties as

well as the sale proceeds of the ancestral properties.

16.The plaintiffs filed Ex-A.9 to Ex-A.l11 documents to

substantiate their case. This Court has carefully perused Ex-A.9 to Ex-

A.11. Under Ex-A.9, an extent of 14 Cents in Survey No.204/1, an extent
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of 6 2 Cents in Survey No.204/5 and an extent of 6 Cents in Survey

No.204/6, totally an extent of 26 2 Cents were sold by Kannan to one

G.Kanni for a sum of Rs.1,000/-. Further, an extent of 32 Cents in Survey

No.217/4 and an extent of 14 Cents in Survey No0.360/1 i.e., totally an

extent of 17 %2 Cents were sold by Kannan to one Ganesan for a sale

consideration of Rs.2,400/- vide Ex-A.10 — Sale Deed. An extent of 6

Cents in Survey No.360/1 was sold by Kannan and two others to one

Bakthavatchalam for a sale consideration of Rs.1,002/- vide Ex-A.11.

17.To be noted, Ex-A.11- Sale Deed was executed after the

purchase of second item of Suit properties. Hence, the averment of the

plaintiffs that, from and out of the sale consideration of Ex-A.11 — Sale

Deed, the second item of Suit properties were purchased is incorrect.

18.A careful reading of Ex-A.9—Sale Deed would clearly

show that the properties covered under Ex-A.9 were self-acquired

properties of Kannan. An extent of 14 Cents in Survey No.204/1, an extent
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of 12 Cents in Survey No0.204/6 were purchased by Kannan from his

mother-Kullammal vide Ex-B.1 — Sale Deed dated April 13, 1978. In the

said Sale Deed, Ekambaram, paternal uncle of plaintiffs and first

defendant has signed as one of the witnesses. Ex-B.1 — Sale Deed recites

that Kannan purchased the properties covered under the Sale Deed for a

sale consideration of Rs.2,895/- as his self-acquired properties. The

plaintiffs cannot argue against the terms of Ex.B.1-Sale deed. Hence, a

conjoint reading of Ex-B.1 and Ex-A.9 would show that the properties

covered under Ex-A.9 were self-acquired properties of Kannan. Hence,

this Court comes to the conclusion that the properties covered under Ex-

A.9 Sale Deed were separate properties of Kannan.

19.In Ex-A.10 — Sale Deed, it has been stated as follows:

“eTeoT & GF Q\F T [ HLOTGOT HILD
LN 7T £ WIS LOITGOT SHILD 6TGUT GO)/GOL_LLI LT
Lflellevestd @ QgeuedT HIeT YLald sl  6UbS
SIPEHETL  BleVRIEZEOT 2 10&G 052400 6T(LPSH BTV  Clh.
QuesT LTuUNT S HI  BTMISG Howd S HICLF
HTwSOSTedS  (pLpauid  @Qerm  CHSHullev BT
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SEIGfLID  QméswTH  QuT@meTTL  QuUDMmIE

29

G\&mevor GL_cor. . .

20.From the above extract, it can be concluded that the

properties covered under Ex-A.10 were ancestral properties, but the said

ancestral properties were sold for a sum of Rs.2,400/- on August 9, 1979.

The second item of Suit properties were purchased on the same day i.e.,

August 9, 1979 for a sale consideration of Rs.12,000/-. It is not possible to

purchase the second item of property worth about Rs.12,000/- with the sale

proceeds of Ex-A.10. Hence, this Court comes to the conclusion that the

second item of Suit property was purchased by Kannan as his separate

property.

21.As regards the item No.1 of the Suit properties, as already

stated supra, item No.l of the Suit properties and other properties were

purchased by Kannan vide Ex-B.1-Sale Deed from his mother Kullammal.

In Ex-B.1 it has been stated that the first item mentioned therein (an extent

https://www.mhc.tn.g%(\)/%(/}udis



of 29 % Cents in Survey No.44 of Veppur Village) was obtained by

Kullammal through a Decree of Court in the year 1962. In view of Section

14 of the Hindu Succession Act, 1956, the properties could only be

absolute properties of Kullammal. Kullammal executed Ex-B.1 Sale Deed

in favour of Kannan for a sale consideration of Rs.2,895/-. It is apposite to

A.5.NO.564 OF 2019

extract the relevant portion of Ex-B.1, which reads as follows:
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Gauliyim &gmvdsHlev wrer 2.4.1962/p
Gs% Q@omewluGuiew. 19up Gasmri  0.5.421/60

Gzarllev E.P.215/62 QB ewey G&HTiTL LT Imev
FUTHGTID QFLIHE GQFTeser(h) 6T  FHeuT HeT & Hlev
QUBSG [BTT YLINH S UIHLD  HWET  BEHoIFII
FiTGeu erewor 44600.59 GQFewrigev Gevusso 0.29 1/2
Qrewt HESG Hreweu ep. 1.75 NP b et BEsGF
FiTGeu erewor 145/2Bev 0.25 Qgewrigev euL LISSHLD
manGBaiav CrrhE@ls Gums W& eresr wmsd 0.06
Qrewt HESG SHirewed ep. 036 NPib 2e6rer Bevuwptd
6TGT  FGWTGUT LITHLD  9J6UIT  HTGULDITGT &b @HLILIGoT

6160 YIS FHeV @IbHl BTRT eLIANSSHI  GU(HLD
ey GeuliLyit HgmwdHev uwer HErolFi FiTGeu

etewor 204/16v 0.14 Qoewr h&@ SHrewed ep. 0.83 NPib

Qjwesr HEyoIFII FTGeu erevor 204/66v 0.12 GlFewr (hEG
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Sirenes ¢5.0.71 NP 2. 6T6r Blovipd ey UT6UT T
STVIFEHT  QITTFSSILTID  HTTOH SV  @)(HEHGLD
Qwesr BEroF FiTGeu erevor 24/2Bev 0.06 GlFewor L9 6L

0.02 Osewrhsg SHTeweu e 0.12 NPib oerer
BeV(LPLD 6y  [HleVRI &H@HE GHEUT LITGT 9 Hidb HTGVGTII
awBipop B goursdusSuseosun Gsirs s

GLDGV H6ToT 1 eHLITUNE G 2 IDF G FH5

”

Y(hSlalESlengwn OFiISE COSTHS S all_GLer. . .

21.1.From the above, it is clear that the properties covered
under Ex-B.2 Sale Deed are self-acquired properties of Kannan. Hence, the

first item of Suit property is also self-acquired property of Kannan.

22.As far as the third item of Suit properties is concerned, it is
a house property situated in Natham land. The defendants themselves
admitted in their written statement that Item No.3 is ancestral property. A

portion of paragraph six (6) of the written statement reads thus:
“6)Ever since the date of purchase and during the life-
time late Kannan was in possession and enjoyment in all the
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schedule mentioned properties. No.1, 2 & 4 plaintiffs after their
marriage left their parents house and lived in their matrimonial

home with their husbands. No.3 of the plaintiff is being the.

younger brother to 1" defendant allowed 3" plaintiff to reside

in the ancestral house...”

’

Emphasis supplied

22.1.In view of the above admission, which is admissible
under Section 58 of the Indian Evidence Act, 1872, the plaintiffs have

established that Item No.3 is an ancestral property.

23 .Further, D.W.1 in his evidence has deposed as hereunder:
“ epasT DTeUg Uil L. QETSHmer i
Ngomedls  QFTSST  eT@TpIey ISl LNGITTES
QFTH BHISTT. YGTTE 66l YUUTAIDG OFTHSI
RHISSHOCUTSH  epmis 500 UewTld OFT(hHHI  HT6T
QUITHRISIGOTTIT. QeUeUTm| LIGSTID Q&T(HS Sl 6UTHIEIIGHS,
bhIG6T LFemruley GFTVANGUEEV 6T6T MILD

. . . . . »
QUITIWTETeme 6TeT M) GIFTeTeTTev Frilwevev. . .

23.1.The defendants have not established that the third item of
Suit properties is self-acquired or separate property of Kannan. Hence, the
third item of Suit property is ancestral in character.
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24.According to the defendants, the father of the plaintiffs and
the first defendant, Kannan, executed Ex-B.3-Registered WILL dated
November 20, 1996. The plaintiffs have denied the execution of the WILL.
This Court has perused Ex-B.3 — WILL. Ex-B.3 is a registered WILL. The
scribe and one of the attestor of the WILL were examined as D.W.2 and
D.W.3 respectively. This Court has carefully considered the evidence of
D.W.2 and D.W.3. D.W.2 and D.W.3 deposed that the testator-Kannan
executed Ex-B.3-WILL. They further deposed that the testator-Kannan
signed the WILL in their presence and they have also signed the WILL.
Hence, the evidence of D.W.2 and D.W.3 proves the execution of the

WILL in a sound and disposing state of mind of the testator.

25.Ex-B.3-WILL is proved as per law. As already decided
supra, Item Nos.1 and 2 of the suit properties are self-acquired properties,
while Item No.3 is ancestral property. The WILL is absolutely valid in
respect of Item 1 and 2 of the suit properties as they are separate properties

of the Testator.
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26.However, the testator has no power to execute the WILL in
respect of entirety of Item No.3 of the suit property which is ancestral
property. As per Section 30 of the Hindu Succession Act, 1956, a
coparcener can execute a WILL in respect of his interest alone in the
coparcenary property. As per Section 6 of the Hindu Succession Act, 1956
as amended by Act 39 of 2005, the daughters are entitled to equal share on
par with the sons. Hence, the plaintiffs, the first defendant and their father-
Kannan are entitled each 1/6 share. Therefore, as far as Item No.3 is
concerned, Kannan had power to execute WILL in respect of his 1/6 share
therein alone. Hence, as far as Suit Item No.(3) is concerned, the WILL is

valid in respect of Kannan's 1/6 share.

27.In a nutshell, the WILL dated November 26, 1996 is valid
in respect of entirety of the Item No.l and 2 of the suit properties and in
respect of Kannan's 1/6 share in Item No.3 of the suit property. Thus, the
plaintiffs are entitled to 1/6 share each (totally 4/6 share) in Item No.3 of

the suit properties. The first defendant is entitled to 1/6" share therein, and

https://www.mhc.tn.g%%/%(/}udis
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“eTedr  GUITIPBHT@HEG  LiledT  [BITewT
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the first and second defendants are jointly entitled to Kannan's 1/6" share

28.1t is apposite to mention here the recitals of the Ex.B.3

29.In view of the above recitals, during the lifetime of
defendants 1 and 2, the plaintiffs have no right to claim or seek partition
over the Item Nos.l and 2 of the Suit properties and over Kannan's 1/6"

share in the Suit Item No.3. If the defendants 1 and 2, do not have any
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child born to them, after the life time of defendants 1 and 2, the properties

will revert to the heirs of the testator.

30.The findings of the Trial Court that the properties obtained

by Kannan through Oral Partition ceased to retain the character of ancestral

properties upon such Oral Partition is incorrect. The Trial Court's findings

that the WILL — Ex-B.3 is proved as per law and that the plaintiffs have no

right to claim partition over Item Nos.l and 2 of the Suit properties is

correct. But, the findings that the plaintiffs have no right over Item No.(3)

of the Suit property is incorrect and is to be interfered by this Court. Point

Nos.(i) and (vi) are answered accordingly.

31.In the result, the Appeal Suit is partly allowed in the

following terms:

(1)Suit Item Nos.(1) and (2) are self-
acquired properties of Kannan and the WILL dated

November 20, 1996, is valid in respect of entirety

of Suit Item Nos.(1) and (2).
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(11)Suit Item No.(3) is ancestral property and
the WILL dated November 20, 1996 is valid in
respect of Kannan's 1/6 share alone. Thus, as far as
Suit Item No.(3) is concerned, the plaintiffs are
entitled to 1/6 share each (Totally 4/6 share) and
the first defendant is entitled 1/6 share while first
and second defendants are jointly entitled to

Kannan's 1/6 share as life estate.

(111)The plaintiffs have no right to claim
partition over Suit Item Nos.(1) and (2) as well as

Kannan's 1/6 share in Suit Item No.(3) at present.

(iv)To that effect, a preliminary decree is

passed.

(v)There shall be no order as to costs.

[R.S.M., J.] [R.S.V., J.]
02/08/2024
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To

The 11 Additional District Judge
Ranipet,
Vellore District.
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