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JUDGMENT

This  Appeal  has  been filed against  the  Judgment  and  Decree 

dated  23.03.2023  in  O.S.No.47  of 2018  on the  file of the  Additional 

District Court, Krishnagiri.

2.The Plaintiff in the Suit is the Appellant herein. 

3.The Plaintiff filed Suit in O.S.No.47 of 2018 for the relief of 

specific  performance  or  any  alternate  relief.   After  trial,  the  learned 

Additional District Judge, Krishnagiri rejected the main relief of specific 

performance,  however,  granted  an  alternate  relief  of  refund  of 

Rs.5,00,000/-  along  with  12%  interest  per  annum.   As  against  the 

rejection  of  the  main  relief  of  specific  performance,  the  Plaintiff  has 

preferred this Appeal  against  the grant  of alternate relief of refund of 

advance amount of Rs.5,00,000/-, the Defendant has not filed any Appeal 

or cross Appeal or cross objection. 

4.For the sake of convenience the parties are referred to as per 

their ranking before the trial Court.
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5.On the date of filing of the Suit, the original Defendant viz., 

Kamalesh  is  a  minor  and  hence  Suit  was  filed  against  the  minor 

represented  by  his  biological  Mother  viz.,  Selvi @ Kalaiselvi and  on 

attaining the majority, necessary application was filed to declare him as 

major and causetitle was amended as per the order dated 07.02.2022 in 

I.A.No.4 of 2022.

6.The  present  Suit  was  filed  for  specific performance  of  the 

agreement   Ex.A4/registered  sale  agreement  dated  07.08.2014  entered 

between the Plaintiff and the Defendant.

7.The brief facts which leads to filing of the Suit is as follows:

7(a).The Plaint proceeds on the basis of that the Plaintiff has a 

plan to setup a fuel station, hence he approached the Defendant and his 

family members and expressed his interest to purchase the suit schedule 

property and adjoining two properties each measuring to an extent of 59 

cents.
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7(b).Plaintiff purchased the 1st property measuring to an extent 

of 59 cents from the step brother of the Defendant by way of registered 

sale deed dated 12.06.2014 as document No.1909 of 2014 in the office of 

sub  registrar  of  Uthangarai.  The  total  sale  consideration  of  sum  of 

Rs.20,00,000/-  was  paid  by  the  Plaintiff  to  the  step  brother  of  the 

Defendant.

7(c).The 2nd property (which is adjacent to the property already 

purchased by the Plaintiff) is the present  suit  schedule property which 

belongs to the Defendant who was a minor at that time. The 3rd property 

which is adjacent to the present suit schedule property, also belongs to 

the step brother of the Defendant, for which the Plaintiff entered into a 

sale agreement dated 12.6.2014 with the step brother and subsequently 

filed a separate suit for specific performance (OS No: 46 of 2018) on the 

file of Additional District Judge, Krishnagiri and the said suit was decreed 

in  favour  of  the  Plaintiff  as  against  which  the  step  brother  of  the 

Defendant had preferred appeal before this Court (AS No: 363 of 2021).
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8.Had there been a joint trial or atleast simultaneous trial, such a 

divergent view would not have been possible.  The respective advocates 

ought to have filed a memo for joint trial or atleast for simultaneous trial. 

For the reasons best known the Suit in O.S.No.46 of 2018 was taken up 

by the Additional District Judge, Krishnagiri and the same was disposed 

on 23.04.2021.  However, O.S.No.47 of 2018, which is the next suit, was 

taken  by  the  Additional  District  Judge,  Krishnagiri,  and  thereafter, 

judgment was also pronounced on 23.03.2023.  By the time the present 

Appeal was reap for argument.  

9.Be that as it may, the learned counsel for the Plaintiff brought 

to  the  notice  of  this  Court  that  initially  argument  was  heard  in 

A.S.No.363  of  2021  and  judgment  was  reserved  on  18.03.2024  and 

thereafter, in A.S.No.585 of 2023 arguments on both sides was heard and 

orders also reserved on 27.03.2024.  

10.Since separate  trial  was  taken  place,  this  Court  has  taken 

sufficient caution not to intermingle the evidence.  However, taking note 

of the entirety of the circumstances and the pleas taken by the respective 

land owners, treating it as a simultaneous trial.  Though not in strict sense 
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of the terms, the judgment has been pronounced in both the A.S. on the 

same day, however, by separate judgment.

11(a).As far as the present suit schedule property is concerned, 

the same belongs to the Defendant, who was a minor at that time. Hence, 

it  is  mandatory  to  obtain  permission  from the  court.  Hence,  the  sale 

agreement dated 07.08.2014 registered as document No.1910/2014 in the 

office of Sub Registrar of Uthangara (Ex.A4) was entered with respect to 

the suit schedule property with the Defendant who was represented by his 

mother and and natural guardian viz., Selvi @ Kalaiselvi.

11(b).The total sale consideration was fixed as Rs.18,01,000/-. 

At the time of entering into the sale agreement a sum of Rs.5,00,000/- 

was paid as advance and as per the terms of the agreement the balance 

sale consideration of sum of Rs.13,01,000/- shall be paid by the Plaintiff 

within a period of one year.  Once the court permission is obtained by the 

mother and natural guardian has to come forward to execute the sale deed 

in favour of the Appellant/Plaintiff.

11(c).After  entering  into  the  sale  agreement  (Ex.A4)  and 
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receiving an advance amount of Rs.5,00,000/- no steps was taken by the 

Mother and natural guardian of the Defendant and she was silent with 

respect to obtaining court permission.

11(d).Hence, the Plaintiff caused legal notice dated 02.06.2015 

(Ex.A5), which is within the contracting period. After receipt of the said 

legal notice, the mother and natural guardian of the Defendant remained 

silent  for  about  two  months  and  then  caused  reply  notice  dated 

06.08.2015 (Ex.A6).

11(e).In  the  said  reply  notice  she  admits  the  total  sale 

consideration was fixed as Rs.18,01,000/- and receipt of advance amount 

of  Rs.5,00,000/-  and  balance  sale  consideration  as  Rs.13,01,000/-. 

Further,  in  the  said  reply notice,  she  brings  to  the  knowledge of  the 

Plaintiff  for  the  first  time that  court  permission  has  been  obtained  in 

GWOP for selling minor's property.  However, she did not  produce the 

order  copy.  Further  in  the  said  reply  notice,  she  finds  fault  with  the 

Plaintiff  that  he  did  not  come  forward  to  pay  the  balance  sale 

consideration of Rs.13,01,000/- and execute the sale deed.
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11(f).After receipt of rejoinder of the Plaintiff dated 12.08.2015 

(Ex.A7) mother and natural guardian of the Defendant issued a reply to 

the rejoinder dated 22.8.2015 (Ex.A8), in which she completely changes 

her  stand  and  stated that  the total sale consideration is Rs.83,00,000/- 

and after payment of advance amount of Rs.5,00,000/-, the Plaintiff must 

pay the balance sale consideration of Rs.78,00,000/- which was not in 

accordance  with  the  sale  agreement  (Ex.A4).   Apart  from demanding 

exorbitant amount as sale consideration as against the agreed amount in 

the  sale  agreement  (Ex.A4)  the  mother  and  natural  guardian  of  the 

Defendant did not even produce the order passed in GWOP.

11(g).Hence, the Plaintiff conducted panchayat through common 

person  and  middle men with  an  intention  to  pacify and  convince the 

mother of the Defendant to execute the sale deed. Since all the efforts of 

the Plaintiff became futile, the Plaintiff filed the above suit.

12.On  behalf  of  Defendant/who  is  a  minor,  his  Mother  filed 

written  statement  so  also  gave  evidence  as  DW1.  The  case  of  the 

Defendant is that  the Defendant represented by his mother and natural 
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guardian admits execution of sale agreement dated 07.08.2014 (Ex.A4). 

However,  it  is  their  case  that  the  sale  consideration  of  sum  of 

Rs.18,01,000/- fixed in the sale agreement is only the guideline value and 

it is specific stand of the Defendant before the trial court that  the Sale 

Agreement dated 07.08.2014 (Ex.A4) was entered only for the purpose of 

obtaining  court  permission  by  way  of  GWOP.   The  actual  sale 

consideration was fixed as Rs.83,00,000/-

13.As per written statement, the court permission was obtained 

in GWOP No.76 of 2014 on the file of learned Principal District Judge, 

Krishnagiri  on  24.11.2014  itself,  whereas,  the  Plaintiff  did  not  come 

forward  and  get  the  sale  deed  registered  by  paying  the  balance  sale 

consideration of Rs 83,00,000/-.

14.During trial, the Plaintiff examined himself as PW1 and one 

Dhandapani  as  PW2  (Panchayatar)  and  marked  Ex.A1 to  A17.   The 

Defendant was examined as DW1 and one independent witness viz., Ravi 

was examined as DW2 and no documents was marked on the side of the 
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Defendant. 

15.After trial, the trial Court has formulated the following issues:

1. Whether the suit sale agreement dated 7.8.2014 is valid

2. Whether the Defendant is bound to carry out the specific  

performance ?

3. Whether the Plaintiff was not ready to pay the balance of  

sale consideration and willing to register the sale ?

4. Whether the sale agreement is sham and nominal ?

5.  Whether  the  claim  of  the  Plaintiff  is  barred  by  

limitation ?

6. To what relief?

16.The trial Court has framed the necessary issues to decide the 

matter.  Based upon the oral and documentary evidence advanced before 

the trial Court, the trial Court answered the issue Nos.1, 2 & 4 to 6 in 

favour of the Plaintiff and with regard to issue No.3, which is touching 

upon  the  readiness  and  willingness  of  the  Plaintiff,  for  the  reasons 
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recorded therein the trial Court come to a conclusion that the Plaintiff has 

not  demonstrated  that  he  is  ready  and  willing to  perform his  part  of 

contract  and  accordingly,  rejected  the  main  relief.   However,  the  trial 

Court chosen to grant alternate relief of refund of advance amount and 

accordingly decreed the Suit  in part.   The trial Court  also rendered  a 

finding  that  sale  consideration  fixed  is  only  Rs.18,01,000/-  and  not 

Rs.83,00,000/- as alleged by the Defendant and no cross objection has 

been filed by the Defendant assumes significance.  The trial Court also 

rendered  a  finding  that  financial  capacity  of  the  Plaintiff  was  not 

demonstrated.  

17.Learned counsel for the Appellant/Plaintiff contended that the 

Plaintiff is ready and willing to perform his part  of contract and relied 

upon  Ex.A10/account  statement  from  Karur  Vysya  Bank,  T.Nagar 

Branch and also stated that the alleged delay in filing the Suit is due to 

the fact that the information regarding obtaining of Court permission to 

sell  the  minor's  property  as  ordered  in  GWOP.76  of  2014  dated 

24.11.2014  was  not  intimated  by  the  Defendant's  Mother  and  she 

intimated the same only under Ex.A13 on 12.09.2015 and also stated that 
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as  per  the  Ex.A17,  the  guideline value is  fixed in  respect  of the  suit 

property, the alleged plea in the written statement cannot be true. 

18.The learned counsel for the Respondent/Defendant drew my 

attention to the evidence of DW1 and finding of the trial Court on issue 

No.3, with regard to readiness and willingness on the part of the Plaintiff 

and  the  Suit  was  instituted  after  2  years  &  5  months  of  the 

communication  of rejecting the  plea  of execution  of sale  deed  by  the 

Defendant and hence made submission in support of the judgment of the 

trial Court.

19.Heard the learned counsel for the Appellant and the learned 

counsel for the Respondent.

20.The  points  arise  for  determination  in  this  Appeal  are  as 

follows:

1.Whether the Suit sale agreement is true and valid?

2.Whether the sale consideration as pleaded by the Plaintiff is true 

or as projected by the Defendant/land owner in Ex.A8 is true?

3.Whether the grant of permission by the Court to sell the minor 
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property was intimated to the Appellant/Plaintiff?

4.Whether the Plaintiff is ready and willing to perform his part of 

contract?

5.Whether the Plaintiff is entitled for specific performance of the 

suit sale agreement?

6.Whether the Plaintiff is entitled for alternate relief?

7.Whether the judgment of the trial Court is sustainable in law?

21.Perused the oral evidence of PW1 & DW1 and documentary 

evidence of Ex.A10 dated 06.08.2015, account statement issued by Karur 

Vysya Bank,  T.Nagar  Branch.   Ex.A4 is  the  suit  sale  agreement,  the 

terms  of  the  agreement  was  not  disputed  either  in  the  legal  notice 

exchanged between the  parties  under  Ex.A5 to  Ex.A9 and  Ex.A12 to 

Ex.A13.  

22.There is a marked deviation in the stand of the Defendant.  In 

the initial set of legal notices viz., Ex.A6, Ex.A8, the Defendant has taken 

a plea that the amount mentioned as sale consideration under Ex.A4 is 

just and correct.  The Suit sale agreement for the extent of 59 cents a sum 

of  Rs.18,01,000/-  was  fixed  as  sale  consideration  and  a  sum  of 
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Rs.5,00,000/- was paid as advance and a sum of Rs.13,01,000/- has to be 

paid.  After a year under Ex.A8, second reply notice, Defendant took a 

stand  that  for  one  cent  a  sum  of  Rs.18,00,000/-  was  arrived  at  and 

consequently, for 59 cents, it is Rs.83,00,000/- and not Rs.13,01,000/-. 

The change in stand by the Defendant from Ex.A6 with that  of Ex.A8 

was highlighted by the learned counsel for the Plaintiff to show there is a 

marked difference in the attitude of the Defendant in projecting the new 

case away from the registered document & Ex.A4 assumes significance. 

So also as against the reply notice, viz., rejoinder notice to the reply notice 

issued by the Plaintiff in Ex.A8. 

23.Under Ex.A13, the Defendant has projected another new case 

that the value of the property is on the higher side viz., Rs.83,00,000/- 

and hence, I find that the stand of the Defendant with regard to the sale 

consideration,  and the agreed amount and the expected amount varies 

between Ex.A6, Ex.A8 and Ex.A13, which will be discussed infra. 

24.Though the Defendant  said to have obtained permission to 
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sell the minor's property from the Principal District Judge, Krishnagari in 

GWOP.76  of  2014  on  24.11.2014  under  Ex.A11,  the  same  was  not 

disclosed to the Plaintiff, either under Ex.A6 or under Ex.A8, assumes 

significance.  

25.On  a   close  perusal  of  Ex.A6,  it  reveals  that  there  is  no 

whisper  regarding  obtaining  Court's  permission  for  selling  the  minor 

property.  However, the Defendant has taken a new stand under Ex.A8, 

after  two  notices  from  the  Plaintiff  that  he  had  obtained  the  Court 

permission for selling the minor's property, the same was conveyed to the 

land  owner.   In this  regard,  though it  is stated  that  under  Ex.A8 and 

Ex.A13 that communication regarding court permission for selling minor 

property was sent to the Plaintiff, she has not chosen to examine any one, 

in this  regard.   Further  more,  she  has  not  whispered  as  DW1,  in her 

evidence that through whom such information about the Court permission 

was conveyed to the Plaintiff and the same was never disclosed in the 

trial, assumes significance.  Hence, this Court is of the considered view 

that  the  Defendant  has  not  disclosed  the  information  regarding  Court 

permission to sell the minor property to the Plaintiff. 
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26.Under Ex.A8 a new plea of higher amount was introduced, so 

also under Ex.A13 another plea was taken.

27.Ready and willingness on the part of the Plaintiff:

27(a).Financial capability:

As  to  the  point  of  financial  capability  of  the  Plaintiff,  PW1 

deposed about his financial capacity of purchasing the suit property.  The 

Plaintiff is financially capable of purchasing the suit  schedule property 

and the same is explicit from the fact that two months prior to entering 

into the present sale agreement (Ex.A4), the Plaintiff purchased adjacent 

property from the step  brother  of the Defendant  by way of sale deed 

dated 12.06.2014  (Ex.A2) by paying a  sum of Rs.20,00,000/- as  total 

sale consideration. On the same date, another sale agreement (Ex.A3) has 

been entered by the Plaintiff with the same step brother with respect to 

another  adjacent  property  by  paying  an  advance  amount  of 

Rs.10,00,000/-, out of total sale consideration of Rs.20,00,000/-

27(a)(i).Further, it is a clear evidence that  on 12.06.2014 itself, 

the Plaintiff paid a sum of Rs.20,00,000/- as total sale consideration for 
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purchasing the adjacent property along with a sum of Rs.10,00,000/- as 

advance for purchasing another adjacent property.  Hence, the Plaintiff 

paid a sum of Rs.30,00,000/- to the step brother of the Defendant.

27(a)(ii).The Plaintiff paid an advance amount of Rs.5,00,000/- 

out  of total  sale  consideration  of Rs.18,01,000/-  and  the  balance  sale 

consideration of Rs 13,01,000/- was agreed to be paid within a period of 

one year  and  the  said  one year  time was  fixed in  the  sale agreement 

(ExA4)  only for  the  purpose  of obtaining  court  permission  for  selling 

minor's property.  The Defendant having received an advance amount of 

Rs.5,00,000/- did not inform the Plaintiff with respect to court permission 

and completely kept the Plaintiff in dark. 

27(a)(iii).On  the  financial  status,  the  Plaintiff  has  filed 

Ex.A10/account  statement  from  Karur  Vysya  Bank,  T.Nagar  Branch 

dated  06.08.2015,  wherein  a  sum  of  Rs.13,00,000/-  was  shown  as 

standing in credit of the account of the Plaintiff.  Based upon Ex.A10, 

learned counsel for the Appellant/Plaintiff emphasised that the Plaintiff is 

ready  with  the  money  on  06.08.2015.   The  Plaintiff  has  deposited 
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Rs.13,00,000/- in his account.  The trial Court has passed a comment that 

only on 06.08.2015, the amount was deposited and hence, it has held that 

the Plaintiff is not ready with money.

27(a)(iv).It is settled proportion of law that the averment of the 

Plaintiff that  he is ready and willing to perform his part  of contract is 

enough.  The Plaintiff need not jinx the coin before the Court to show the 

possession of currency.  Amount has been deposited and he is also man 

of  means  as  admitted  by  DW1 in  the  cross  examination.   DW1 has 

admitted that son of the Plaintiff is an NRI (Computer Engineer) working 

in  America  and  DW1  further  admitted  that  he  has  much  means  to 

complete the sale transaction. DW1 had further admitted that he had paid 

a sum of Rs.20,00,000/- and purchased the piece of land adjacent to the 

suit property under Ex.A2 dated 12.06.2014,  from none other than the 

son of her husband through his first wife and also paid the amount to the 

said Raghunathan under Ex.A3 and also paid huge amount to him under 

Ex.A4 and also coupled with Ex.A10, he is a man of means, which was 

demonstrated  by  both  oral  and  documentary  evidences.   Besides, 

specifically admitted by the Defendant  in the witness box through the 
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cross examination needs no further evidence. Admission of Defendant of 

Plaintiff plea is best piece of evidence .  However, the trial Court appears 

to have misread the evidence and jumped to the conclusion and the same 

is  not  in  accordance  with  the  appreciation  of  evidence  in  a  proper 

prospects.   Accordingly,  the  said  finding of  the  trial  Court  is  hereby 

stands vacated. 

27(a)(v).Based  upon  the  admission  of  DW1  in  the  cross 

examination  coupled  with  the  financial  capacity  demonstrated  by  the 

Plaintiff by Ex.A2, Ex.A3 & Ex.A4 and payment of sale consideration 

under Ex.A6 as admitted by the Plaintiff and Ex.A8 as admitted by the 

Defendant  and  as  per  Ex.A10  amount  credited  in  the  account  of  the 

Plaintiff,  the Plaintiff is a 'man of means' and he is 'ready with money'. 

27(b).On the point of willingness:

27(b)(i).On perusal of records, I find that on 02.06.2015 which 

is  within  the  contracting period  of one year,  the  Plaintiff issued  legal 

notice dated  02.06.2015  (Ex.A5)  calling upon  the  mother  and  natural 

guardian  of  the  Defendant  to  disclose  the  status  of  GWOP  and  also 

expressing his readiness and willingness to register the sale deed in his 

19/43
https://www.mhc.tn.gov.in/judis



A.S.No.585 of 2023

favour. It was after receipt the said legal notice, the mother and natural 

guardian  of  the  Defendant  remained  silent  for  about  two  months 

purposely  with  an  intention  to  delay,  then  caused  reply  notice  dated 

06.08.2015 (Ex.A6).

27(b)(ii).As  discussed  supra,  Ex.A5  to  Ex.A9,  Ex.A12  & 

Ex.A13  are  pre-suit  legal  notices  exchanged  between  the  parties. 

Besides, as against the evidence of PW1, DW1 evidence is oath against 

the oath of the parties.  From the said exchanged notice, by Ex.A5/legal 

notice dated 02.06.2015, Plaintiff called upon the Mother to disclose the 

status of GWOP and had expressed his willingness.  In the reply under 

Ex.A6, the Mother admits the total consideration as Rs.18,01,000/- and 

advance amount of Rs.5,00,000/- and balance amount of Rs.13,01,000/-. 

In  other  words,  the  terms  of  the  agreement  as  found  in  suit  sale 

agreement Ex.A4 was clearly admitted under Ex.A6.

27(b)(iii).After entering into sale agreement under Ex.A4, after 

receiving  the  advance  amount  of  Rs.5,00,000/-,  as  admitted  by  the 

Mother  under  Ex.A6, the Mother  and  natural  guardian/Defendant  was 
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silent and never bothered to inform the Plaintiff with regard to the status 

of court permission.  Under Ex.A5 dated 02.06.2015, the Plaintiff caused 

legal notice to the Defendant to disclose the status of the GWOP and to 

disclose  the  status  of  the  Court's  permission,  as  to  whether  it  was 

obtained or not.  From the evidence of DW1, this Court finds that there 

was a total silence for about two months, thereafter, under notice Ex.A6 

dated 06.08.2015, while she admits the total consideration and receipt of 

the advance amount  and also quantum of balance amount,  in turn  she 

admits the terms of the agreement as contained in Ex.A3.  However, she 

stated  that  she had  conveyed court  permission to Plaintiff for the first 

time in the said reply notice under Ex.A6.  She brings to the knowledge of 

Plaintiff for the first time about filing of GWOP.76 of 2014 and order of 

civil Court granting permission for selling the minor property.  Though 

under the terms of agreement/Ex.A4, Defendant is bound to produce the 

order copy to the Plaintiff but she failed to do so, thereby Defendant had 

kept the Plaintiff under dark is clearly demonstrated by the Plaintiff. 

27(b)(iv).Furthermore, it remains to be stated that under pre suit 

legal notice (Ex.A6) Defendant finds fault with the Plaintiff that he did 
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not come forward to pay the balance sale consideration of Rs 13,01,000/- 

and execute the sale deed in-spite of the order passed by the principal 

District Court, Krishnagiri in GWOP No:76 of 2014, as follows:

“,e;epiyapy;  kPjpj;bjhifia  brYj;jp  jh';fs;  fpiuak; 

bra;J  bfhs;s  vdJ  fl;rpf;fhuh;.  j';fsplk;  nghdpy; 

bjhlh;g[ bfhz;Lk;. epyj;jufh;fs; K:yk; j';fsplk; jfty; 

bjhptpf;fg;gl;lJ/  kPjpj;bjhifia  vdJ  fl;rpf;fhuh; 

bgw;Wf;bfhz;L  fpiuak;  bra;J  bfhLf;f  Kd;  te;Jk;. 

epyj;jufh;  K:yk;  jfty;  brhy;ypa[k;.  jh';fs;  fpiuak; 

bra;J  bfhs;s  kWj;J  tUtjhf  vdJ  fl;rpf;fhuh;  

bjhptpf;fpwhh;/” (emphasis supplied)

27(b)(v).It appears from the documentary evidence as admitted 

by  DW1 that   immediately the  Plaintiff sent  Ex.A7,  calling upon  the 

Mother of the Defendant to produce the order copy and also to fix up the 

date of  registration and hence this Court  finds that  Ex.A6/legal notice 

dated  02.06.2014  as  well  as  written  notice,  Ex.A7/reply  notice  dated 

12.08.2015, both are pre-suit notice issued by the Plaintiff and are well 

within the period of time fixed under suit agreement, whereby Plaintiff 

had  showed  his  readiness  and  willingness  to  complete  the  sale 
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transaction, assumes significance.  

27(b)(vi).In this regard, it remains to be stated under Ex.A8, the 

Defendant  had  introduced  a  new case  that  through  third  parties,  the 

Plaintiff had come to know about the grant of permission by the Court in 

GWOP.76  of  2014.   However,  except  her  oral  contention,  no  other 

document  or  no independent  person,  much less  the alleged messenger 

through whom he had sent the information to the Plaintiff has not been 

examined before the Court.   DW1 stated that  through public and third 

parties, the Plaintiff knows about the court permission.  

27(b)(vii).It  is  a  specific  term  under  the  suit  sale 

agreement/Ex.A4, that a duty is caused upon the Defendant/landlord to 

inform the Plaintiff about the court permission to sell the minor property, 

which is a statutory requirement for completion of suit sale agreement. 

And  hence,  it  is  the  duty  of  the  Defendant  to  inform  the 

Appellant/Plaintiff and also to produce the order copy made in GWOP.76 

of 2014. Unless the Defendant produces the order copy or atleast come 

with reliable proof that order has been obtained from the Court, Plaintiff 

cannot be expected to act in hearsay or general information while terms of 
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the agreement are clear.  It is binding upon the Defendant.  The terms of 

the agreement admitted by the Defendant under Ex.A6.  

28(a).At this juncture, the admission of the Mother as DW1 in 

the cross examination stated that she could offer no proof to show that 

the Defendant informed the Plaintiff about the order passed in GWOP.76 

of 2014 and hence, this vital aspect appears to have been lost sight of the 

District Court.  Hence, I find that the Plaintiff has demonstrated that the 

permission granted by the District Court for selling the minor property 

under GWOP.76 of 2014 was not disclosed to the Plaintiff and the same 

was disclosed only through Ex.A8 dated 22.08.2015.  

28(b).Hence,  the  alleged delay projected  by  the  Defendant  is 

unacceptable, since unless the information regarding the court permission 

is passed on to the Plaintiff, the ready and willingness on the part of the 

Plaintiff cannot be doubted.  Since only on obtaining the court permission 

as  per  the  terms  of  Ex.A4  and  also  due  to  the  statutory  condition 

contemplated under the transfer of property act, only after obtaining the 

competent court's permission, the ready and willingness of the Plaintiff 
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starts to commence.  

29.Thus, this Court finds that the Plaintiff has sent legal notice 

under  Ex.A5  dated  02.06.2015  as  well  as  rejoinder  notice  dated 

12.08.2015 under Ex.A7.  Both Ex.A5 and Ex.A7 legal notices are pre-

suit  legal  notices  and  are  well within  the  period  stipulated  under  the 

contract, whereby the Plaintiff was called upon the Defendant to register 

the sale deed and hence, the same cannot be treated as delay in institution 

of  suit  as  held  by  the  Hon'ble  Supreme  Court  in  the  case  of 

R.Lakshmikantham Vs. Devaraji reported in 2019 (8) SCC 62, wherein 

it is stated as under:

“In India, it is well settled that the rule of equity that exists  

in  England,  does  not  apply,  and  so  long  as  a  Suit  for  

specific performance is filed within the period of limitation,  

delay cannot be put against the Plaintiff”

in which, the Hon'ble Supreme Court has interpreted by this Court in the 

case of M.Kumar Vs. V.Balan reported in  2021 (4) CTC 330, wherein it 

is stated as under:

“If only the Plaintiff had issued notice within the time fixed  

under the agreement and filed the suit at the fag end of the  
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limitation period,  the decision in  Lakshmikantham's case  

would  squarely  apply  and  the  Plaintiff  cannot  be  non-

suited for being not ready and willing.”

30.Hence on the factual matrix as discussed supra, I find that the 

judgment of the Hon'ble Supreme Court is squarely applicable to the facts 

and circumstances of this case, in view of the pre-suit legal notice, Ex.A5 

and Ex.A6.  

31.At this juncture, it remains to be stated that  the mother and 

natural guardian of the Defendant admits in cross examination as follows: 

murh';f tHpfhl;;o kjpg;gpd;go jhd; thjp fpuak; bra;J“  

bfhs;s  jahuhf  ,Ue;jhh;/   re;ij  kjpg;gpd;go  fpuak; 

bra;J bfhs;s thjp jahuhf ,y;iy/  tHf;F brhj;jpd; 

tpiy  Fwpj;J  jdpg;gl;l  Kiwapy;  epyj;jufh;fs;  K:yk; 

thjpnahL ngrpajhf brhy;tJ Fwpj;J ve;jtpj MtzKk; 

ehd; jhf;fy; bra;atpy;iy vd;why;. rhp jhd; ”

...

cj;jutpd;  efy;  ehsJ  tiu  thjpf;F  ehd;“  

bfhLf;ftpy;iy  vdwhy;  rhpjhd;/   thjp  kj;jpa!;jh;fs; 

K:yKk;.  g";rhaj;jhh;fs;  K:yKk;  fpuak;  bra;J 
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bfhLf;Fk;go v';fsplk;  bjhlh;e;J nfl;Lf;bfhz;L jhd; 

,Ue;jhh;  vd;why;.  rhpjhd;/ Fiwe;j  tpiyf;F  fpuak; 

bra;J bfhLf;f nfl;lhh;/  ehd; brhd;d tpiyf;F fpuak; 

bra;J bfhs;s thjp jahuhf ,y;iy/  ”

       (emphasis  

supplied)

From the above evidence of DW1, it is explicit that the Plaintiff was all 

along ready and willing to perform his part  of contract and it was the 

Defendant who made a demand for more sale consideration than agreed 

amount  in the sale agreement (Ex.A4) and  refused to execute the sale 

deed on that ground.

32.Yet  another  point  is  that  under  Ex.A8,  the  Defendant  has 

asked  for  exorbitant  amount  and  on  that  ground  the  Defendant  was 

refusing to execute the sale deed.   In this  connection,  the evidence of 

PW2,  independent  witness  (panchayatar)  supports  the  case  of  the 

Plaintiff.  It is his specific evidence that terms of settlement talks has been 
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duly elaborated and evidence with regard to conduct of panchayat also 

admitted.  Further Selvi @ Kalaiselvi Mother of the minor as DW1 has 

also admitted as under:

uF  (v)  uFehjdplk;  th';fpa  brhj;J  jdJ“  

tpahghuj;jpw;F  nghjtpy;iy  vd;gjhy;  jhd;  ,sth; 

fknycrpd;  brhj;ij  vd;dplk;  fpua  xg;ge;jk;  bra;jhh; 

vd;why;.   rhpjhd;/  Ex.A4 fpua  xg;ge;jj;jpy;  thjp 

uFehjdplk; ,Ue;J fpuak; bgw;w epyj;jpw;F bjw;F vd;W 

ehd;bfy;iyapy;  Fwpg;gpl;L  fpua  xg;ge;jk;  bgw;Ws;shh;  

vd;why;. rhpjhd;/  Ex.A4 fpua xg;ge;jj;jpy; vGjg;gl;Ls;s 

tptu';fs; vdf;F ed;F bjhpa[k; vd;why;. rhpjhd;/”

thjpapd;  kfd;fs;  btspehl;oy;  ntiy  ghh;j;J“  

tUfpwhh;fs;  vd;why;  rhpjhd;/  thjpapd;  kfd;fs; 

btspehl;oy;  ntiy ghh;j;J tUtjhYk;.  thjp  bgl;nuhy;  

g';f;  itj;J  bjhHpy;  bra;J  tUtjhYk;  xg;ge;jj;jpy;  

fz;l  ghf;fp  fpua  bjhifia  brYj;jp  fpuak;  bra;J 

bfhs;tjpy;  thjpf;F  vt;tpj  rpukKk;  ,y;iy  vd;why;. 

rhpjhd;/”

ePjpkd;wj;jplk;  mDkjp  th';fpa  gpwF  thjpaplk;“  

ePjpkd;wj;jplk;  mDkjp  th';fpaJ  Fwpj;J  vg;nghJ 

bjhptpj;njd;  vd;why;.  ePjpkd;wj;jplk;  ,sth;  brhj;ij 
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tpw;gid bra;a  mDkjp  th';fpa  njjpad;nw  khiyapy;  

thjpaplk;  bjhptpj;Jtpl;nld;/  ahh;  K:ykhf  bjhptpj;njd; 

vd;why;  epyj;jufh;fs;  rz;Kfk;.  ntoag;gd;.  nfhtpe;jd;. 

Rg;gpukzp Mfpnahh;fs; K:yk; thjpf;F bjhptpj;njd;/”

(emphasis supplied)

epyj;jufh;fs; rz;Kfk;. ntoag;gd;. nfhtpe;jd;. Rg;gpukzp“  

Mfpnahh;fs;  fpiua  xg;ge;jg;go  ehd;  fpuak;  bra;J 

bfhLf;fhjjhy;  g";rhaj;J  ngr  te;j  g  "  ;  rhaj;jhh;fs;   

vd;why;. rhpjhd;/”

(emphasis supplied)

nfhtpe;jd;. jz;lghzp. Rz;Kfk;. uhkehjd; Mfpnahh;fs;“  

g";rhaj;J ngrpdhh;fs;  vd;W  brhy;ypa[s;nsd;  vd;why;. 

rhpjhd;/”

me;j  tprhuizapy;  gjpt[  bra;ag;gl;l  fpua  xg;ge;jk;“  

vd;gjhYk;. ePjpkd;w mDkjpa[k; bgwg;gl;Ls;J vd;gjhYk;. 

Xg;ge;jg;go vd;id fpuak; bra;J bfhLf;FkhW mwpt[iu 

brhd;dhh;fs; vd;why;. Rhpjhd;/”

murh';f tHpfhl;o kjpg;gpd;go jhd; thjp fpuak; bra;J“  

bfhs;s  jahuhf  ,Ue;jhh;/  re;ij  kjpg;gpd;go  fpuak; 

bra;J bfhs;s jahuhf ,y;iy/ tHf;F brhj;jpd; tpiy 

Fwpj;J jdpg;gl;l Kiwapy; epyj;jufh;fs; K:yk; thjpnahL 
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ngrpajhf  brhy;tJ  Fwpj;J  ve;jtpj  MtzKk;  ehd; 

jhf;fy; bra;atpy;iy vd;why; rhpjhd;/”

thjp  kj;jpa!;jh;fs;  K:yKk;.  g“  ";  rhaj;jhh;fs;  K:yKk;   

fpuak;  bra;J  bfhLf;Fk;go  v';fsplk;  bjhlh;e;J 

nfl;Lf;bfhz;L jhd; ,Ue;jhh; vd;why; rhpjhd;/”

(emphasis supplied)

“06.08.2015 k; njjpapy; tHf;fwp"h; tontY vd;gth; K:yk;  

thjpf;F mwptpg;g[ (Ex.A6) mDg;gpndhk; vd;why; rhpjhd;/”

During  the  the  cross  examination  of  DW1,  the  factum of conduct  of 

panchayat was suggested to her and the same was accepted.  More over, 

Dhandapani,  Shanmugam,  Govindhan,  Ramanathanm  are  the 

panchayatars.  In the cross examination of DW1, receipt of Rs.5,00,000/- 

as  advance on behalf of the minor was  received by the Mother of the 

minor, was answered in affirmation, assumes significance.

33.Thus this Court finds that the Defendant has taken a different 

stand  between  Ex.A6  &  Ex.A8.   In  Ex.A8,  a  new  case  has  been 

introduced.  Terms of the agreement has been accepted under Ex.A6, new 

amount has been mentioned under Ex.A8.  By changing the stand,  the 
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Defendant's stand exposed.  In view of the admission by DW1 in cross 

examination,  as  extracted  supra,  none  of  the  grounds  raised  by 

defendants  counsel,  arises  for  consideration,  since  the  parties  have 

admitted the factual position during the cross examination.   The same 

cannot  be re-agitated.   Hence, I find that  the contention raised by the 

learned counsel for the Respondent/Defendant falls to ground  as flat.  

34.Thus, under the legal notice as discussed supra, the Plaintiff 

has  expressed  his  willingness  to  purchase  the  property.   During  the 

exchange of notice, for more than about two months, the Defendant never 

discloses  about  the  court  permission  in  GWOP.76  of  2014  and  only 

under Ex.A8, she had disclosed it.  As per the terms of Ex.A4/agreement 

a duty is caused upon her, but the Defendant failed to do so and hence, 

the  Defendant  cannot  blame  the  Plaintiff  for  inaction.   The  plea  of 

inaction raised by the Defendant against the Plaintiff falls to ground as 

she  failed to  intimate  the  Plaintiff  regarding  the  Court  order  granting 

permission to sell minor's property.  Further more, new case also been 

introduced, which this inconsistent and self contradicting with Ex.A6.  

35.Hence, I find that the ready and willingness of the Plaintiff as 
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contemplated under Section 16(3) of the Specific Relief Act has been duly 

complied with.  A contra  finding rendered by the trial Court  is hereby 

setaside.  Consequently, this Court holds that the Plaintiff is ready and 

willing to perform his part of contract.  

36.In this case, the Plaintiff has taken earnest efforts through the 

panchayatars to insist the Defendant to perform his part of contract.  But 

the same was failed, thereafter, he filed the suit.  Therefore, it cannot be 

stated that there is a delay in approaching the Court by the Plaintiff.  A 

period  of  two  years  and  six  months  is  not  fatal  to  the  claim of  the 

Plaintiff, as discussed infra.

37.On the facts and circumstances as stated supra,  the alleged 

delay in approaching the equity Court is only due to the factum of non 

disclosure  of  the  Court  order  granting  permission  for  selling  minor 

property, as mandated under Ex.A4 agreement, which is on the part of 

the  Defendant  alone  and  not  on  the  part  of  the  Plaintiff.   As  the 

Defendant  has  not  denied the pleadings and  the evidence of PW1 and 

PW2 about the efforts taken by the Plaintiff through the Panchayatar and 

since the efforts ended in vein, the suit came to be filed.  Similarly, the 
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Defendant  has  not  chosen  to  challenge the  pleadings  made  by  PW1 

during the cross examination of PW1, assumes significance.  

38.Hence, I find that  the  pre-suit notices as  well as rejoinders 

(Ex.A5 and Ex.A7) are well within the contracting period. The Plaintiff 

has called upon the Defendant to register the sale deed. After receipt of 

rejoinder of the Plaintiff dated 12.8.2015/Ex.A7 the mother and natural 

guardian  of  the  Defendant  issued  a  reply  to  the  rejoinder  dated 

22.08.2015/Ex.A8 in which she completely changes her stand and states 

that  the total sale consideration is Rs.83,00,000/- and after payment of 

advance amount of Rs.5,00,000/-, the Plaintiff must pay the balance sale 

consideration of Rs.78,00,000/- which was  not  in accordance with the 

sale agreement/Ex.A4.

39.While Ex.A4 is a registered agreement and court permission 

has been obtained by the mother and natural guardian of the Defendant 

in  GWOP  No.76  of  2014  on  the  file  of  Principal  Distirct  Court, 

Krishnagiri, by showing the total sale consideration as Rs.18,01,000/- as 

mentioned in sale agreement/Ex.A4, the total sale consideration has been 

escalated by the Defendant to an exorbitant sum of Rs.83,00,000/- and 
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refused to register sale deed unless the exorbitant  sale consideration is 

paid.

40.However, there is not even a piece of evidence to substantiate 

that  the  total  sale  consideration  mentioned  in  Ex.A4  is  only  for  the 

purpose of obtaining court permission and the actual sale consideration is 

Rs.83,00,000/-

41.By making such distorted statement, Defendant has come to 

the  court  with  unclean  hands.  Though  the  trial  court  found  that  the 

Defendant  is  making  distorted  statements  and  the  actual  sale 

consideration is not Rs.83,00,000/- as alleged by the Defendant, the trial 

court ought to have drawn adverse inference against Defendant.  On the 

other hand, wrongly exercised the discretion by not granting the relief of 

specific performance in favour of the Plaintiff.

42.Apart  from  demanding  exorbitant  amount  as  sale 

consideration as against the agreed amount in the sale agreement/Ex.A4, 

the mother and natural guardian of the Defendant did not even produce 

the order passed in GWOP No: 76 of 2014.
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43.In  support  of  the  contention  that  the  Defendant  has  not 

approached  with  clean  hands  and  discretion  need not  be  exercised  in 

favour  of  the  Defendant,  the  following judgment  of  Hon'ble Supreme 

Court  has  been  relied  upon  in  the  case  of  Zarina  Siddiqui  Vs  

A.Ramalingam reported  in  2015  (1)  SCC 705,  wherein  it  is  held  as 

follows:

“The equitable discretion to grant or not to grant a relief  

for specific performance also depends upon the conduct of  

the parties. The necessary ingredient has to be proved and  

established  by  the  Plaintiff  so  that  discretion  would  be  

exercised judiciously in favour of the Plaintiff. At the same  

time, if the Defendant does not come with clean hands and  

suppresses  material  facts  and  evidence  and  misled  the  

Court  then  such  discretion  should  not  be  exercised  by  

refusing to grant specific performance.

34. In the instant case, as noticed above, although  

Defendant  no.2  held  a  registered  power  of  attorney  on  

behalf  of  Defendant  no.1  to  sell  and  dispose  of  the  

property,  but  the  Defendants  not  only  made  a  false  

statement  on  affidavit  that  the  power  of  attorney  had  

authorized  the  second  Defendant  only  to  look  after  and  

manage the property  but also withheld  the said  power of  
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attorney  from the  Court  in  order  to  misguide  the  Court  

from truth  of  the  facts.  Further,  by registered  agreement  

the  Defendants  agreed  to  sell  the  suit  premises  after  

receiving  advance  consideration  but  they  denied  the  

existence of the agreement in their pleading. Such conduct  

of  the Defendants  in  our  opinion,  dis  entitle  them to ask  

the  Court  for  exercising  discretion  in  their  favour  by  

refusing  to  grant  a  decree  for  specific  performance.  

Further,  if a party  to a lis  does  not  disclose all  material  

facts truly and  fairly but states  them in distorted  manner  

and  mislead  the  Court,  the  Court  has  inherent  power to  

exercise  its  discretionary  jurisdiction  in order  to prevent  

abuse of the process of law.”

The  above judgment  is  squarely  applicable  to  the  present  case,  since 

Defendant has made distorted statement and has not come to court with 

clean hands.

44.Further the Defendant had brought DW2 as a witness on his 

side, while DW2 is no way related to the any person to suit agreement, a 

panchayathar.

45.Thus,  the Plaintiff has proved his readiness and willingness 
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by  issuing  the  pre-suit  legal  notice  and  rejoinder  (Ex.A5  &  Ex,A7) 

respectively  within  the  contracting  period  calling  upon  the 

Respondent/Defendant to execute the sale deed in his favour. Once the 

Defendant made a demand for exorbitant amount as against the agreed 

amount, the Plaintiff tried his level best by way of panchayat to pacify 

and  get  the  sale deed registered.   Hence,  I find  that  the  Plaintiff has 

proved his ready and willingness and he is also a “man of means” and he 

is taken earnest efforts.  It is only due to the fault of the Defendant in not 

communicating  the  court  permission  order  and  further  after  the 

panchayat, it appears that Ambika born through the first wife  had issued 

a legal notice under Ex.A12 and also filed a suit for partition in O.S.No.3 

of 2017 and the written statement field by the Plaintiff in that  suit are 

also marked as Ex.A12, Ex.A13 & Ex.A15.  

46.In this connection, the presence of the husband  of the said 

Ambika  during  the  panchayat  was  admitted  by  DW1  in  the  cross 

examination and hence, I find that the family members of Krishnan and 

his son Raghunathan and daughter Ambika and second wife viz., Sevli @ 

Kalaiselvi, representing the minor Kamalesh have not come to the Court 
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with  clean  hands.   The stand  of the  Defendant  stands  exposed under 

Ex.A8, wherein he had taken a deviated stand mutually destructive  stand 

against  Ex.A6.  The averment made in Ex.A6 and admission made by 

DW1  was  given  a  total  go-by  under  Ex.A8.    During  the  cross 

examination,  she  admitted  averment  and  contents  of  Ex.A6  assumes 

significance.  Hence, I have no hesitation to come to the conclusion that 

Ex.A6/rejoinder  issued  by  Selvi @  Kalaiselvi,  at  the  first  instance  is 

mutually destructive with Ex.A8.  

47.PW2,  who is one of the panchayatar,  whose presence was 

admitted  by  DW1.  The  husband  of  Ambika  was  also  present  for 

negotiating for higher price.  Though the Defendant has raised a plea, the 

value mentioned in Ex.A4 is low and it was not the real picture, from the 

order passed in GWOP.76 of 2014 under Ex.A11, the very same Selvi @ 

Kalaiselvi as a witness admitted the terms of the agreement as true and 

fair and also admitted the receipt of the amount and she is trying to take a 

different  stand  before  this  Court.   However,  by  changing  her  stand 

between the two proceedings, she stands exposed.  

48.As  mentioned  in  preceding  paragraphs,  it  appears  that 
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Ambika filed Suit for partition.  The written statement filed in the said 

Suit viz., O.S.No.3 of 2017, clearly describes various manipulations and 

various techniques adopted by the family members to deny the Plaintiff of 

his  legitimate right and hence partition suit in O.S.No.3 of 2017 said to 

have been filed by Ambika, D/o.Krishnan (though his first wife) is only 

for the failure of the panchayat  conducted whereby PW2 is one of the 

panchayatars  and hence I find that O.S.No.3 of 2017 (partition Suit by 

Ambika) is only to divert and to deny the Plaintiff's legitimate claim.  

49(a).Admittedly, Krishnan has settled the property in favour of 

the Defendant's son Kamalesh under Ex.A1, another portion was settled 

in favour of Raghunathan  (who is also his son through his first  wife). 

Based  upon  the  same,  a  sale  deed  was  executed  by  Raghunathan  in 

favour of the Plaintiff as  could be seen from Ex.A2.  Based upon the 

settlement  deed  executed  by  Krishnan,  one  portion  of  the  property, 

measuring 59  cents  was  already purchased  by the Plaintiff.  The next 

portion of land as discussed supra, is the subject matter of the said suit.  

49(b).The gift deed executed by the father in favour of the minor 
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under  Ex.A1 was  not  under  challenge.   The biological Mother  of the 

minor  obtained  permission  under  Ex.A11  from  the  District  Court, 

Krishnagiri in GWOP.No.76 of 2014.   But she kept quiet, she has not 

disclosed the Court's permission to the Plaintiff and only after issuance of 

Ex.A5 and Ex.A6 and two months thereafter by Ex.A8 the cat came out 

of bag by way of Ex.A8.  Thereafter, the Plaintiff has set the law into 

motion by approaching the court.   Panchayat  has also been conducted. 

Conduction of panchayat  and participation of parties are also admitted 

and hence, I find that the whole gamut of the case of the Defendant is to 

deny and to raise additional sale consideration as evident from Ex.A8.  

49(c).Hence, I find that  the Defendant has not approached the 

Court  with  clean  hands  and  family  members  of  the  Defendant  has 

induced Ambika to file a case for partition in order to prevent the Plaintiff 

from seeking the specific relief of the case.  

50.As per the terms of the agreement Rs.5,00,000/- was already 

paid  in  advance.   As per  the evidence of PW1 cash  element  was  not 

disclosed before the court of law.  Hence, I find that the Defendant's case 

does not deserve any sympathy and he has not approached the Court with 
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clean hands.  Defendant has a grease in her palm.  Hence, the trial Court 

has not properly appreciated the issue.  Though the trial Court has found 

all the issues in favour of Plaintiff, except on the readiness with money 

and  the  same  was  setaside  for  the  reasons  stated  in  the  preceding 

paragraphs and hence, this Court holds that the Plaintiff is entitled for the 

relief of specific performance.

51.In view of the discussions in the preceding paragraphs,  the 

Suit sale agreement Ex.A4 is true and valid, which was entered between 

the parties for valuable consideration and the sale consideration fixed in 

Ex.A4, as discussed supra is a true reflection of the understanding and 

acceptance between the parties  and  the stand  taken  by the Defendant 

under Ex.A8 stands negatived and the sale consideration fixed in the suit 

sale agreement is proved in the manner known to law.  The Defendant 

has not intimated the Plaintiff regarding the grant of permission by the 

civil Court to sell the minor property and the Plaintiff has demonstrated 

that he is ready with money and willing to perform his part of contract. 

Consequently,  the  Plaintiff  has  proved  his  ready  and  willingness  to 

perform his part of contract, which is the sole ground and the Plaintiff is 
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entitled for the main relief of the specific performance of the suit  sale 

agreement. 

52.In the result, the Appeal is allowed.  Consequently, Judgment 

& Decree made in O.S.No.47 of 2018 on 23.03.2023 on the file of the 

Additional District Court, Krishnagiri is hereby set aside. In view of the 

grant of relief of specific performance, the alternate relief does not arise 

and  hence  the  Suit  in  O.S.No.47  of  2018  for  the  relief  of  specific 

performance is allowed.  Time for execution of sale deed is eight weeks. 

No costs.

23.07.2024

Index : Yes/No

Neutral citation : Yes/No

Speaking Order/Non-Speaking Order

sai

To

The Additional District Judge,

Additional District Court, 

Krishnagiri.
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RMT.TEEKAA RAMAN, J.

sai

Pre-delivery Judgment made in

A.S.No.585 of 2023

Dated: 23.07.2024
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