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JUDGMENT

This Appeal has been filed against the Judgment and Decree
dated 23.03.2023 in O.S.No.47 of 2018 on the file of the Additional

District Court, Krishnagiri.

2.The Plaintiff in the Suit is the Appellant herein.

3.The Plaintiff filed Suit in O.S.No.47 of 2018 for the relief of
specific performance or any alternate relief. After trial, the learned
Additional District Judge, Krishnagiri rejected the main relief of specific
performance, however, granted an alternate relief of refund of
Rs.5,00,000/- along with 12% interest per annum. As against the
rejection of the main relief of specific performance, the Plaintiff has
preferred this Appeal against the grant of alternate relief of refund of
advance amount of Rs.5,00,000/-, the Defendant has not filed any Appeal

or cross Appeal or cross objection.

4.For the sake of convenience the parties are referred to as per

their ranking before the trial Court.
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5.0n the date of filing of the Suit, the original Defendant viz.,
Kamalesh is a minor and hence Suit was filed against the minor
represented by his biological Mother viz., Selvi @ Kalaiselvi and on
attaining the majority, necessary application was filed to declare him as
major and causetitle was amended as per the order dated 07.02.2022 in

[.LA.No.4 of 2022.

6.The present Suit was filed for specific performance of the
agreement Ex.A4/registered sale agreement dated 07.08.2014 entered

between the Plaintiff and the Defendant.

7.The brief facts which leads to filing of the Suit is as follows:

7(a).The Plaint proceeds on the basis of that the Plaintiff has a
plan to setup a fuel station, hence he approached the Defendant and his
family members and expressed his interest to purchase the suit schedule
property and adjoining two properties each measuring to an extent of 59

cents.
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7(b).Plaintiff purchased the 1% property measuring to an extent
of 59 cents from the step brother of the Defendant by way of registered
sale deed dated 12.06.2014 as document No.1909 of 2014 in the office of
sub registrar of Uthangarai. The total sale consideration of sum of
Rs.20,00,000/- was paid by the Plaintiff to the step brother of the

Defendant.

7(c).The 2™ property (which is adjacent to the property already
purchased by the Plaintiff) is the present suit schedule property which
belongs to the Defendant who was a minor at that time. The 3™ property
which is adjacent to the present suit schedule property, also belongs to
the step brother of the Defendant, for which the Plaintiff entered into a
sale agreement dated 12.6.2014 with the step brother and subsequently
filed a separate suit for specific performance (OS No: 46 of 2018) on the
file of Additional District Judge, Krishnagiri and the said suit was decreed
in favour of the Plaintiff as against which the step brother of the

Defendant had preferred appeal before this Court (AS No: 363 of 2021).
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8.Had there been a joint trial or atleast simultaneous trial, such a
divergent view would not have been possible. The respective advocates
ought to have filed a memo for joint trial or atleast for simultaneous trial.
For the reasons best known the Suit in O.S.No.46 of 2018 was taken up
by the Additional District Judge, Krishnagiri and the same was disposed
on 23.04.2021. However, O.S.No.47 of 2018, which is the next suit, was
taken by the Additional District Judge, Krishnagiri, and thereafter,
judgment was also pronounced on 23.03.2023. By the time the present

Appeal was reap for argument.

9.Be that as it may, the learned counsel for the Plaintiff brought
to the notice of this Court that initially argument was heard in
A.S.No0.363 of 2021 and judgment was reserved on 18.03.2024 and
thereafter, in A.S.No.585 of 2023 arguments on both sides was heard and

orders also reserved on 27.03.2024.

10.Since separate trial was taken place, this Court has taken
sufficient caution not to intermingle the evidence. However, taking note
of the entirety of the circumstances and the pleas taken by the respective
land owners, treating it as a simultaneous trial. Though not in strict sense
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of the terms, the judgment has been pronounced in both the A.S. on the

same day, however, by separate judgment.

11(a).As far as the present suit schedule property is concerned,
the same belongs to the Defendant, who was a minor at that time. Hence,
it is mandatory to obtain permission from the court. Hence, the sale
agreement dated 07.08.2014 registered as document No.1910/2014 in the
office of Sub Registrar of Uthangara (Ex.A4) was entered with respect to
the suit schedule property with the Defendant who was represented by his

mother and and natural guardian viz., Selvi (@ Kalaiselvi.

11(b).The total sale consideration was fixed as Rs.18,01,000/-.
At the time of entering into the sale agreement a sum of Rs.5,00,000/-
was paid as advance and as per the terms of the agreement the balance
sale consideration of sum of Rs.13,01,000/- shall be paid by the Plaintiff
within a period of one year. Once the court permission is obtained by the
mother and natural guardian has to come forward to execute the sale deed

in favour of the Appellant/Plaintiff.

11(c).After entering into the sale agreement (Ex.A4) and
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receiving an advance amount of Rs.5,00,000/- no steps was taken by the
Mother and natural guardian of the Defendant and she was silent with

respect to obtaining court permission.

11(d).Hence, the Plaintiff caused legal notice dated 02.06.2015
(Ex.AS), which is within the contracting period. After receipt of the said
legal notice, the mother and natural guardian of the Defendant remained

silent for about two months and then caused reply notice dated

06.08.2015 (Ex.A6).

11(e).In the said reply notice she admits the total sale
consideration was fixed as Rs.18,01,000/- and receipt of advance amount
of Rs.5,00,000/- and balance sale consideration as Rs.13,01,000/-.
Further, in the said reply notice, she brings to the knowledge of the
Plaintiff for the first time that court permission has been obtained in
GWOP for selling minor's property. However, she did not produce the
order copy. Further in the said reply notice, she finds fault with the
Plaintiff that he did not come forward to pay the balance sale

consideration of Rs.13,01,000/- and execute the sale deed.
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11(f).After receipt of rejoinder of the Plaintiff dated 12.08.2015
(Ex.A7) mother and natural guardian of the Defendant issued a reply to
the rejoinder dated 22.8.2015 (Ex.AS8), in which she completely changes
her stand and stated that the total sale consideration is Rs.83,00,000/-
and after payment of advance amount of Rs.5,00,000/-, the Plaintiff must
pay the balance sale consideration of Rs.78,00,000/- which was not in
accordance with the sale agreement (Ex.A4). Apart from demanding
exorbitant amount as sale consideration as against the agreed amount in
the sale agreement (Ex.A4) the mother and natural guardian of the

Defendant did not even produce the order passed in GWOP.

11(g).Hence, the Plaintiff conducted panchayat through common
person and middle men with an intention to pacify and convince the
mother of the Defendant to execute the sale deed. Since all the efforts of

the Plaintiff became futile, the Plaintiff filed the above suit.

12.0n behalf of Defendant/who 1s a minor, his Mother filed
written statement so also gave evidence as DWI1. The case of the

Defendant is that the Defendant represented by his mother and natural
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guardian admits execution of sale agreement dated 07.08.2014 (Ex.A4).
However, it i1s their case that the sale consideration of sum of
Rs.18,01,000/- fixed in the sale agreement is only the guideline value and
it is specific stand of the Defendant before the trial court that the Sale
Agreement dated 07.08.2014 (Ex.A4) was entered only for the purpose of
obtaining court permission by way of GWOP. The actual sale

consideration was fixed as Rs.83,00,000/-

13.As per written statement, the court permission was obtained
in GWOP No.76 of 2014 on the file of learned Principal District Judge,
Krishnagiri on 24.11.2014 itself, whereas, the Plaintiff did not come
forward and get the sale deed registered by paying the balance sale

consideration of Rs 83,00,000/-.

14 .During trial, the Plaintiff examined himself as PW1 and one
Dhandapani as PW2 (Panchayatar) and marked Ex.Al to Al7. The
Defendant was examined as DW1 and one independent witness viz., Ravi

was examined as DW?2 and no documents was marked on the side of the
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Defendant.

15.After trial, the trial Court has formulated the following issues:

1. Whether the suit sale agreement dated 7.8.2014 is valid

2. Whether the Defendant is bound to carry out the specific

performance ?

3. Whether the Plaintiff was not ready to pay the balance of

sale consideration and willing to register the sale ?
4. Whether the sale agreement is sham and nominal ?

5. Whether the claim of the Plaintiff is barred by

limitation ?

6. To what relief?

16.The trial Court has framed the necessary issues to decide the
matter. Based upon the oral and documentary evidence advanced before
the trial Court, the trial Court answered the issue Nos.1, 2 & 4 to 6 in
favour of the Plaintiff and with regard to issue No.3, which is touching

upon the readiness and willingness of the Plaintiff, for the reasons
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recorded therein the trial Court come to a conclusion that the Plaintiff has
not demonstrated that he is ready and willing to perform his part of
contract and accordingly, rejected the main relief. However, the trial
Court chosen to grant alternate relief of refund of advance amount and
accordingly decreed the Suit in part. The trial Court also rendered a
finding that sale consideration fixed is only Rs.18,01,000/- and not
Rs.83,00,000/- as alleged by the Defendant and no cross objection has
been filed by the Defendant assumes significance. The trial Court also
rendered a finding that financial capacity of the Plaintiff was not

demonstrated.

17.Learned counsel for the Appellant/Plaintiff contended that the
Plaintiff is ready and willing to perform his part of contract and relied
upon Ex.Al0O/account statement from Karur Vysya Bank, T.Nagar
Branch and also stated that the alleged delay in filing the Suit is due to
the fact that the information regarding obtaining of Court permission to
sell the minor's property as ordered in GWOP.76 of 2014 dated
24.11.2014 was not intimated by the Defendant's Mother and she

intimated the same only under Ex.A13 on 12.09.2015 and also stated that
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as per the Ex.A17, the guideline value is fixed in respect of the suit

property, the alleged plea in the written statement cannot be true.

18.The learned counsel for the Respondent/Defendant drew my
attention to the evidence of DW1 and finding of the trial Court on issue
No.3, with regard to readiness and willingness on the part of the Plaintiff
and the Suit was instituted after 2 years & 5 months of the
communication of rejecting the plea of execution of sale deed by the
Defendant and hence made submission in support of the judgment of the

trial Court.

19.Heard the learned counsel for the Appellant and the learned

counsel for the Respondent.

20.The points arise for determination in this Appeal are as
follows:
1.Whether the Suit sale agreement is true and valid?
2.Whether the sale consideration as pleaded by the Plaintiff is true
or as projected by the Defendant/land owner in Ex.AS8 is true?

3.Whether the grant of permission by the Court to sell the minor
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property was intimated to the Appellant/Plaintiff?

4. Whether the Plaintiff is ready and willing to perform his part of
contract?

5.Whether the Plaintiff is entitled for specific performance of the
suit sale agreement?

6.Whether the Plaintiff is entitled for alternate relief?

7.Whether the judgment of the trial Court is sustainable in law?

21.Perused the oral evidence of PW1 & DWI1 and documentary
evidence of Ex.A10 dated 06.08.2015, account statement issued by Karur
Vysya Bank, T.Nagar Branch. Ex.A4 is the suit sale agreement, the
terms of the agreement was not disputed either in the legal notice
exchanged between the parties under Ex.AS5 to Ex.A9 and Ex.A12 to

Ex.A13.

22.There is a marked deviation in the stand of the Defendant. In
the initial set of legal notices viz., Ex.A6, Ex.A8, the Defendant has taken
a plea that the amount mentioned as sale consideration under Ex.A4 is
just and correct. The Suit sale agreement for the extent of 59 cents a sum
of Rs.18,01,000/- was fixed as sale consideration and a sum of
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Rs.5,00,000/- was paid as advance and a sum of Rs.13,01,000/- has to be
paid. After a year under Ex.A8, second reply notice, Defendant took a
stand that for one cent a sum of Rs.18,00,000/- was arrived at and
consequently, for 59 cents, it is Rs.83,00,000/- and not Rs.13,01,000/-.
The change in stand by the Defendant from Ex.A6 with that of Ex.AS8
was highlighted by the learned counsel for the Plaintiff to show there is a
marked difference in the attitude of the Defendant in projecting the new
case away from the registered document & Ex.A4 assumes significance.
So also as against the reply notice, viz., rejoinder notice to the reply notice

issued by the Plaintiff in Ex.AS.

23.Under Ex.A13, the Defendant has projected another new case
that the value of the property is on the higher side viz., Rs.83,00,000/-
and hence, I find that the stand of the Defendant with regard to the sale

consideration, and the agreed amount and the expected amount varies

between Ex.A6, Ex.A8 and Ex.A13, which will be discussed infra.

24.Though the Defendant said to have obtained permission to
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sell the minor's property from the Principal District Judge, Krishnagari in
GWOP.76 of 2014 on 24.11.2014 under Ex.All, the same was not
disclosed to the Plaintiff, either under Ex.A6 or under Ex.A8, assumes

significance.

25.0n a close perusal of Ex.A6, it reveals that there is no
whisper regarding obtaining Court's permission for selling the minor
property. However, the Defendant has taken a new stand under Ex.AS,
after two notices from the Plaintiff that he had obtained the Court
permission for selling the minor's property, the same was conveyed to the
land owner. In this regard, though it is stated that under Ex.A8 and
Ex.A13 that communication regarding court permission for selling minor
property was sent to the Plaintiff, she has not chosen to examine any one,
in this regard. Further more, she has not whispered as DWI, in her
evidence that through whom such information about the Court permission
was conveyed to the Plaintiff and the same was never disclosed in the
trial, assumes significance. Hence, this Court is of the considered view
that the Defendant has not disclosed the information regarding Court

permission to sell the minor property to the Plaintiff.
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26.Under Ex.A8 a new plea of higher amount was introduced, so

also under Ex.A13 another plea was taken.

27.Ready and willingness on the part of the Plaintiff:

27(a).Financial capability:

As to the point of financial capability of the Plaintiff, PW1
deposed about his financial capacity of purchasing the suit property. The
Plaintiff is financially capable of purchasing the suit schedule property
and the same is explicit from the fact that two months prior to entering
into the present sale agreement (Ex.A4), the Plaintiff purchased adjacent
property from the step brother of the Defendant by way of sale deed
dated 12.06.2014 (Ex.A2) by paying a sum of Rs.20,00,000/- as total
sale consideration. On the same date, another sale agreement (Ex.A3) has
been entered by the Plaintiff with the same step brother with respect to
another adjacent property by paying an advance amount of

Rs.10,00,000/-, out of total sale consideration of Rs.20,00,000/-

27(a)(1).Further, it is a clear evidence that on 12.06.2014 itself,
the Plaintiff paid a sum of Rs.20,00,000/- as total sale consideration for
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purchasing the adjacent property along with a sum of Rs.10,00,000/- as
advance for purchasing another adjacent property. Hence, the Plaintiff

paid a sum of Rs.30,00,000/- to the step brother of the Defendant.

27(a)(i1). The Plaintiff paid an advance amount of Rs.5,00,000/-
out of total sale consideration of Rs.18,01,000/- and the balance sale
consideration of Rs 13,01,000/- was agreed to be paid within a period of
one year and the said one year time was fixed in the sale agreement
(ExA4) only for the purpose of obtaining court permission for selling
minor's property. The Defendant having received an advance amount of
Rs.5,00,000/- did not inform the Plaintiff with respect to court permission

and completely kept the Plaintiff in dark.

27(a)(111).On the financial status, the Plaintiff has filed
Ex.Al0/account statement from Karur Vysya Bank, T.Nagar Branch
dated 06.08.2015, wherein a sum of Rs.13,00,000/- was shown as
standing in credit of the account of the Plaintiff. Based upon Ex.A10,
learned counsel for the Appellant/Plaintiff emphasised that the Plaintiff is

ready with the money on 06.08.2015. The Plaintiff has deposited
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Rs.13,00,000/- in his account. The trial Court has passed a comment that
only on 06.08.2015, the amount was deposited and hence, it has held that

the Plaintiff is not ready with money.

27(a)(1v).It 1s settled proportion of law that the averment of the
Plaintiff that he is ready and willing to perform his part of contract is
enough. The Plaintiff need not jinx the coin before the Court to show the
possession of currency. Amount has been deposited and he is also man
of means as admitted by DW1 in the cross examination. DW1 has
admitted that son of the Plaintiff is an NRI (Computer Engineer) working
in America and DW1 further admitted that he has much means to
complete the sale transaction. DW1 had further admitted that he had paid
a sum of Rs.20,00,000/- and purchased the piece of land adjacent to the
suit property under Ex.A2 dated 12.06.2014, from none other than the
son of her husband through his first wife and also paid the amount to the
said Raghunathan under Ex.A3 and also paid huge amount to him under
Ex.A4 and also coupled with Ex.A10, he is a man of means, which was
demonstrated by both oral and documentary evidences. Besides,

specifically admitted by the Defendant in the witness box through the
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cross examination needs no further evidence. Admission of Defendant of
Plaintiff plea is best piece of evidence . However, the trial Court appears
to have misread the evidence and jumped to the conclusion and the same
is not in accordance with the appreciation of evidence in a proper
prospects. Accordingly, the said finding of the trial Court is hereby

stands vacated.

27(a)(v).Based upon the admission of DWI1 in the cross
examination coupled with the financial capacity demonstrated by the
Plaintiff by Ex.A2, Ex.A3 & Ex.A4 and payment of sale consideration
under Ex.A6 as admitted by the Plaintiff and Ex.A8 as admitted by the
Defendant and as per Ex.A10 amount credited in the account of the
Plaintiff, the Plaintiff is a 'man of means' and he is 'ready with money'.

27(b).On the point of willingness:

27(b)(1).0On perusal of records, I find that on 02.06.2015 which
is within the contracting period of one year, the Plaintiff issued legal
notice dated 02.06.2015 (Ex.AS5) calling upon the mother and natural
guardian of the Defendant to disclose the status of GWOP and also

expressing his readiness and willingness to register the sale deed in his
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favour. It was after receipt the said legal notice, the mother and natural
guardian of the Defendant remained silent for about two months
purposely with an intention to delay, then caused reply notice dated

06.08.2015 (Ex.A6).

27(b)(i1).As discussed supra, Ex.A5 to Ex.A9, Ex.Al2 &
Ex.A13 are pre-suit legal notices exchanged between the parties.
Besides, as against the evidence of PW1, DW1 evidence is oath against
the oath of the parties. From the said exchanged notice, by Ex.AS5/legal
notice dated 02.06.2015, Plaintiff called upon the Mother to disclose the
status of GWOP and had expressed his willingness. In the reply under
Ex.A6, the Mother admits the total consideration as Rs.18,01,000/- and
advance amount of Rs.5,00,000/- and balance amount of Rs.13,01,000/-.
In other words, the terms of the agreement as found in suit sale

agreement Ex.A4 was clearly admitted under Ex.A6.

27(b)(ii1).After entering into sale agreement under Ex.A4, after
receiving the advance amount of Rs.5,00,000/-, as admitted by the

Mother under Ex.A6, the Mother and natural guardian/Defendant was
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silent and never bothered to inform the Plaintiff with regard to the status
of court permission. Under Ex.AS dated 02.06.2015, the Plaintiff caused
legal notice to the Defendant to disclose the status of the GWOP and to
disclose the status of the Court's permission, as to whether it was
obtained or not. From the evidence of DW1, this Court finds that there
was a total silence for about two months, thereafter, under notice Ex.A6
dated 06.08.2015, while she admits the total consideration and receipt of
the advance amount and also quantum of balance amount, in turn she
admits the terms of the agreement as contained in Ex.A3. However, she
stated that she had conveyed court permission to Plaintiff for the first
time in the said reply notice under Ex.A6. She brings to the knowledge of
Plaintiff for the first time about filing of GWOP.76 of 2014 and order of
civil Court granting permission for selling the minor property. Though
under the terms of agreement/Ex.A4, Defendant is bound to produce the
order copy to the Plaintiff but she failed to do so, thereby Defendant had

kept the Plaintiff under dark is clearly demonstrated by the Plaintiff.

27(b)(iv).Furthermore, it remains to be stated that under pre suit

legal notice (Ex.A6) Defendant finds fault with the Plaintiff that he did
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not come forward to pay the balance sale consideration of Rs 13,01,000/-
and execute the sale deed in-spite of the order passed by the principal

District Court, Krishnagiri in GWOP No:76 of 2014, as follows:

Brroulv  5ECsTmESmWw  Ceass]  Srmisar  &korin
Qswg Glemerar  sTarg SLAGSTIT, Smigafln  Gurefk
Qsmmy Cerar@l, ERWSSTSTSaT (o SHGaflu S
QSRS L &I 15815 GG T 6oLl 6TEOT S| SLFWBSTIT
CupmsCsTmr( &koqun  Cswg CsTHES (paT  AIBSILD,

FWaEGIST  foen  Fsaw  GleEmsaslis gﬁlﬁ]&ﬁﬂ: &by

Clewg Gsrarer WSS — QUBISTS — TaTE  SLEBSTIT
Csrhiser.” (emphasis supplied)
27(b)(v).It appears from the documentary evidence as admitted
by DWI1 that immediately the Plaintiff sent Ex.A7, calling upon the
Mother of the Defendant to produce the order copy and also to fix up the
date of registration and hence this Court finds that Ex.A6/legal notice
dated 02.06.2014 as well as written notice, Ex.A7/reply notice dated
12.08.2015, both are pre-suit notice issued by the Plaintiff and are well
within the period of time fixed under suit agreement, whereby Plaintiff

had showed his readiness and willingness to complete the sale
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transaction, assumes significance.

27(b)(vi).In this regard, it remains to be stated under Ex.AS, the
Defendant had introduced a new case that through third parties, the
Plaintiff had come to know about the grant of permission by the Court in
GWOP.76 of 2014. However, except her oral contention, no other
document or no independent person, much less the alleged messenger
through whom he had sent the information to the Plaintiff has not been
examined before the Court. DW1 stated that through public and third

parties, the Plaintiff knows about the court permission.

27(b)(vil).It 1s a specific term under the suit sale
agreement/Ex.A4, that a duty is caused upon the Defendant/landlord to
inform the Plaintiff about the court permission to sell the minor property,
which is a statutory requirement for completion of suit sale agreement.
And hence, it is the duty of the Defendant to inform the
Appellant/Plaintiff and also to produce the order copy made in GWOP.76
of 2014. Unless the Defendant produces the order copy or atleast come
with reliable proof that order has been obtained from the Court, Plaintiff
cannot be expected to act in hearsay or general information while terms of
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the agreement are clear. It is binding upon the Defendant. The terms of

the agreement admitted by the Defendant under Ex.A6.

28(a).At this juncture, the admission of the Mother as DW1 in
the cross examination stated that she could offer no proof to show that
the Defendant informed the Plaintiff about the order passed in GWOP.76
of 2014 and hence, this vital aspect appears to have been lost sight of the
District Court. Hence, I find that the Plaintiff has demonstrated that the
permission granted by the District Court for selling the minor property
under GWOP.76 of 2014 was not disclosed to the Plaintiff and the same

was disclosed only through Ex.A8 dated 22.08.2015.

28(b).Hence, the alleged delay projected by the Defendant is
unacceptable, since unless the information regarding the court permission
is passed on to the Plaintiff, the ready and willingness on the part of the
Plaintiff cannot be doubted. Since only on obtaining the court permission
as per the terms of Ex.A4 and also due to the statutory condition
contemplated under the transfer of property act, only after obtaining the

competent court's permission, the ready and willingness of the Plaintiff
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starts to commence.

29.Thus, this Court finds that the Plaintiff has sent legal notice
under Ex.A5 dated 02.06.2015 as well as rejoinder notice dated
12.08.2015 under Ex.A7. Both Ex.A5 and Ex.A7 legal notices are pre-
suit legal notices and are well within the period stipulated under the
contract, whereby the Plaintiff was called upon the Defendant to register
the sale deed and hence, the same cannot be treated as delay in institution
of suit as held by the Hon'ble Supreme Court in the case of
R.Lakshmikantham Vs. Devaraji reported in 2019 (8) SCC 62, wherein
it is stated as under:

“In India, it is well settled that the rule of equity that exists
in England, does not apply, and so long as a Suit for
specific performance is filed within the period of limitation,
delay cannot be put against the Plaintiff”

in which, the Hon'ble Supreme Court has interpreted by this Court in the
case of M.Kumar Vs. V.Balan reported in 2021 (4) CTC 330, wherein it
is stated as under:

“If only the Plaintiff had issued notice within the time fixed

under the agreement and filed the suit at the fag end of the
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limitation period, the decision in Lakshmikantham's case
would squarely apply and the Plaintiff cannot be non-

suited for being not ready and willing.”

30.Hence on the factual matrix as discussed supra, I find that the
judgment of the Hon'ble Supreme Court is squarely applicable to the facts
and circumstances of this case, in view of the pre-suit legal notice, Ex.A5

and Ex.A6.

31.At this juncture, it remains to be stated that the mother and

natural guardian of the Defendant admits in cross examination as follows:

“c”)/I]'&'ITIE;zBE auflsri e wslifkrue srar amd] &uww  GEwg
GlesmeTar — SWITyns GBS, snms  wglifkrie &l
Cewg Gemerar amd] swrins Qomm. apss Cersshr
oo  GolBg SaflulL  wonk  ERSsSTeTsaT (i
@ Culusrs Ceraag GiBgl TESE oy

. . . . . . . e V)
e Sr&sa Glewwafkvsnea ersrmire, &ifl Smsr

£ . . . . .
2 F&refkor 156V BIT6T &) 816D UTHIBS [BIT60T

QsT(RsSam__sTaTmre) __ SiflsTe. s _wssluavgrsar

Apsvppin, LIGBEFTILIGHSGITIT SH6TT fpevgpin &uio Qi
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QSRS _sTEgafl 1 GSm TEs  GoL (H&6sTsmr(h _ sTar

BirrsrT  saTmre,  sflsrar.  Gonns okoasE &l

Cewg CsTRss GsLLmr. mrar Glerarar affowse &hwo

. . . ”
ClFws Glsmarar surd] Swryns  [@lovsnsy.

(emphasis

supplied)

From the above evidence of DW1, it is explicit that the Plaintiff was all
along ready and willing to perform his part of contract and it was the
Defendant who made a demand for more sale consideration than agreed
amount in the sale agreement (Ex.A4) and refused to execute the sale

deed on that ground.

32.Yet another point is that under Ex.A8, the Defendant has
asked for exorbitant amount and on that ground the Defendant was
refusing to execute the sale deed. In this connection, the evidence of
PW2, independent witness (panchayatar) supports the case of the
Plaintiff. It is his specific evidence that terms of settlement talks has been
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also admitted as under:

28/43

https://lwww.mhc.tn.gov.in/judis

‘71@ (61) T&ETS6ILL0 YT, Cersg — STl
afururgssnG — Cursaksme — aaTugTR)  STET  @lTauT

sCne fr  Cergms sarafly  &hw  QUUESL  GlEWGTT

6T6OT WA, sflgrar. Ex.A4 &hw  euUUESSSW  ams]

T@BISa Gnsg Syww Gupp FReslE Cemg ey

pratClsvmaouv @l @  &hw  sUUESW  GlummyeTaTIT

agarmre, _gfgrar.  Ex.A4 &yw euussssW  sugsLLL Barar

»”

IRITEIGET 6TETSHE KT GG TaTmre, SmsmsT.

113

aurghifbar LD GOT ST Cloer I5mL_ig 60 Gousmev LT &S
ausSTTSaT et SflsTe. arglfkor  wsarseT
Cosatlsr o0 Cosmer  LTTES ouEISTIS, sl Gl Grre
umis  oaIsg CsTR  OSLg  QIBAISTRN  QUUESSSR

& LTeE] & Gl msmsssmiL Qasyssl] o G)EIL;QI_

Qsraraisy anglse  aainfls S @ sarmre,
grfigrear.
“ﬁ"gla@flm,@'gl_ﬁ oanng]  ammEl UG aurglst 1o
BSuapssl v  mug)  armidlg  Gofisg  aUCLTE)

CerhisCsar  atpre, ESlanssl i  Qearar  GeTsms

7
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oflpuemer  Gleww  oyens]  anmmsly  CssluaCn  wrmeufv

amglft v Gerolsgmlt CLer. wrr  [(owiors  CsrkhisGser

STRTITR) __ KRSGSTHISET __ F6oTpsLo, _ GaugliiisT, _ Gsmailsser,

»”

GiLifirLo6oer) Jg&ﬂ@’u_/mr'asﬂr' fpevin auramE  Glai s Car.

(emphasis supplied)

“jkvg'g/f&/r'amf semTps, Caugwiier, Corafltger, &Lflyosmar]
oSCurresar  Svorw  QUUBSLILE  Brer  Shww  GlEwg

CQerssrssrv —uemnuss Ous oIS LI GRS ST ST

. . o JJ
ST6OTMITSY,  &FIT AT 60T,

(emphasis supplied)
%’asmzﬂftjg&vﬁ B6OTL_LIT6T0F)  SFEOOT(LPSSLO, [TTLOBTSEN 2y & NGULITT 6T
u@ﬁwﬁg Cuebormrser  erarm  GlemavaSlyarGarsr  6TsaT MR,
SIABITSIT. ’
“cqy;,r'g oflsrymerufky  uslky  Geww L &l GUUESLD

J

sTaTLGTRID, ESloeTm  oysmoghys  GUmLLL (BT  STETLISTEILS,
PUUBSLILIe  6TaTsmar &l Gewg CerGs@orn  ynksr

. . . . . o JJ
GIFTSOTEOTITITS 6T 6TEUTMITOY, GHlFIHIT60T.

“cqy/fafmﬁ;as aléﬂmm'gz wetifkorie  Srar amd] &hun  GlFuwg
Clemerar  swryns — @ErsTT.  &nms  wglifkrue &
Cewg Csrarer swryres Bme. auwss Gersskr aflmu
&M58 Sl L (l,omgyufkv' BWESTSTEaT Z/,aavLﬁ Y HITO)
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Cudlugns Glorwag GIEg TRSONG Ly0@Tps  BTsT

ST&E&V  CIFILILEIFIEHY 6TETMTEY  &FFIST60T.

113 . . . . ° . 4 . o o o .
TE] __ 10GHWIVSTHET __ (1psVglpln, LI (GAFTILIGSSHTTSET __ (1psU(LOLD

S QW QTR ELoLIg sTIBIG6IFL_Lo QSILIES

. . . . . . . . o ¥
G (K& GlEmeoer(h)  ST6oT (B RIESHITIT 6T60TMITEY S ASHIT60T.

(emphasis supplied)
“06.08.2015 v CssWh aupssilosr eaupGagy saruaim (s

anslss ity (Ex.A6) oyauiilBarmo seprey shlsme. 7

During the the cross examination of DW1, the factum of conduct of
panchayat was suggested to her and the same was accepted. More over,
Dhandapani, Shanmugam, Govindhan, Ramanathanm are the
panchayatars. In the cross examination of DW1, receipt of Rs.5,00,000/-

as advance on behalf of the minor was received by the Mother of the

minor, was answered in affirmation, assumes significance.

33.Thus this Court finds that the Defendant has taken a different
stand between Ex.A6 & Ex.A8. In Ex.A8, a new case has been
introduced. Terms of the agreement has been accepted under Ex.A6, new
amount has been mentioned under Ex.A8. By changing the stand, the
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Defendant's stand exposed. In view of the admission by DW1 in cross
examination, as extracted supra, none of the grounds raised by
defendants counsel, arises for consideration, since the parties have
admitted the factual position during the cross examination. The same
cannot be re-agitated. Hence, I find that the contention raised by the

learned counsel for the Respondent/Defendant falls to ground as flat.

34.Thus, under the legal notice as discussed supra, the Plaintiff
has expressed his willingness to purchase the property. During the
exchange of notice, for more than about two months, the Defendant never
discloses about the court permission in GWOP.76 of 2014 and only
under Ex.A8, she had disclosed it. As per the terms of Ex.A4/agreement
a duty is caused upon her, but the Defendant failed to do so and hence,
the Defendant cannot blame the Plaintiff for inaction. The plea of
inaction raised by the Defendant against the Plaintiff falls to ground as
she failed to intimate the Plaintiff regarding the Court order granting
permission to sell minor's property. Further more, new case also been

introduced, which this inconsistent and self contradicting with Ex.A6.

35.Hence, I find that the ready and willingness of the Plaintiff as
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contemplated under Section 16(3) of the Specific Relief Act has been duly
complied with. A contra finding rendered by the trial Court is hereby
setaside. Consequently, this Court holds that the Plaintiff is ready and

willing to perform his part of contract.

36.In this case, the Plaintiff has taken earnest efforts through the
panchayatars to insist the Defendant to perform his part of contract. But
the same was failed, thereafter, he filed the suit. Therefore, it cannot be
stated that there is a delay in approaching the Court by the Plaintiff. A
period of two years and six months is not fatal to the claim of the

Plaintiff, as discussed infra.

37.0n the facts and circumstances as stated supra, the alleged
delay in approaching the equity Court is only due to the factum of non
disclosure of the Court order granting permission for selling minor
property, as mandated under Ex.A4 agreement, which is on the part of
the Defendant alone and not on the part of the Plaintiff. As the
Defendant has not denied the pleadings and the evidence of PW1 and
PW2 about the efforts taken by the Plaintiff through the Panchayatar and
since the efforts ended in vein, the suit came to be filed. Similarly, the
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Defendant has not chosen to challenge the pleadings made by PW1

during the cross examination of PW1, assumes significance.

38.Hence, I find that the pre-suit notices as well as rejoinders
(Ex.AS5 and Ex.A7) are well within the contracting period. The Plaintiff
has called upon the Defendant to register the sale deed. After receipt of
rejoinder of the Plaintiff dated 12.8.2015/Ex.A7 the mother and natural
guardian of the Defendant issued a reply to the rejoinder dated
22.08.2015/Ex.A8 in which she completely changes her stand and states
that the total sale consideration is Rs.83,00,000/- and after payment of
advance amount of Rs.5,00,000/-, the Plaintiff must pay the balance sale
consideration of Rs.78,00,000/- which was not in accordance with the

sale agreement/Ex.A4.

39.While Ex.A4 is a registered agreement and court permission
has been obtained by the mother and natural guardian of the Defendant
in GWOP No.76 of 2014 on the file of Principal Distirct Court,
Krishnagiri, by showing the total sale consideration as Rs.18,01,000/- as
mentioned in sale agreement/Ex.A4, the total sale consideration has been

escalated by the Defendant to an exorbitant sum of Rs.83,00,000/- and
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refused to register sale deed unless the exorbitant sale consideration is

paid.

40.However, there is not even a piece of evidence to substantiate
that the total sale consideration mentioned in Ex.A4 is only for the

purpose of obtaining court permission and the actual sale consideration is

Rs.83,00,000/-

41.By making such distorted statement, Defendant has come to
the court with unclean hands. Though the trial court found that the
Defendant is making distorted statements and the actual sale
consideration is not Rs.83,00,000/- as alleged by the Defendant, the trial
court ought to have drawn adverse inference against Defendant. On the
other hand, wrongly exercised the discretion by not granting the relief of

specific performance in favour of the Plaintiff.

42.Apart from demanding exorbitant amount as sale
consideration as against the agreed amount in the sale agreement/Ex.A4,
the mother and natural guardian of the Defendant did not even produce

the order passed in GWOP No: 76 of 2014.
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43.In support of the contention that the Defendant has not
approached with clean hands and discretion need not be exercised in
favour of the Defendant, the following judgment of Hon'ble Supreme
Court has been relied upon in the case of Zarina Siddiqui Vs
A.Ramalingam reported in 2015 (1) SCC 705, wherein it is held as
follows:

“The equitable discretion to grant or not to grant a relief
for specific performance also depends upon the conduct of
the parties. The necessary ingredient has to be proved and
established by the Plaintiff so that discretion would be
exercised judiciously in favour of the Plaintiff. At the same
time, if the Defendant does not come with clean hands and
suppresses material facts and evidence and misled the
Court then such discretion should not be exercised by

refusing to grant specific performance.

34. In the instant case, as noticed above, although
Defendant no.2 held a registered power of attorney on
behalf of Defendant no.l to sell and dispose of the
property, but the Defendants not only made a false
statement on affidavit that the power of attorney had
authorized the second Defendant only to look after and

manage the property but also withheld the said power of
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attorney from the Court in order to misguide the Court
from truth of the facts. Further, by registered agreement
the Defendants agreed to sell the suit premises after
receiving advance consideration but they denied the
existence of the agreement in their pleading. Such conduct
of the Defendants in our opinion, dis entitle them to ask
the Court for exercising discretion in their favour by
refusing to grant a decree for specific performance.
Further, if a party to a lis does not disclose all material
facts truly and fairly but states them in distorted manner
and mislead the Court, the Court has inherent power to
exercise its discretionary jurisdiction in order to prevent

b

abuse of the process of law.’

The above judgment is squarely applicable to the present case, since
Defendant has made distorted statement and has not come to court with

clean hands.

44 Further the Defendant had brought DW2 as a witness on his
side, while DW2 is no way related to the any person to suit agreement, a

panchayathar.

45.Thus, the Plaintiff has proved his readiness and willingness
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by issuing the pre-suit legal notice and rejoinder (Ex.A5 & Ex,A7)
respectively  within the contracting period calling upon the
Respondent/Defendant to execute the sale deed in his favour. Once the
Defendant made a demand for exorbitant amount as against the agreed
amount, the Plaintiff tried his level best by way of panchayat to pacify
and get the sale deed registered. Hence, I find that the Plaintiff has
proved his ready and willingness and he is also a “man of means” and he
is taken earnest efforts. It is only due to the fault of the Defendant in not
communicating the court permission order and further after the
panchayat, it appears that Ambika born through the first wife had issued
a legal notice under Ex.A12 and also filed a suit for partition in O.S.No.3
of 2017 and the written statement field by the Plaintiff in that suit are

also marked as Ex.A12, Ex.A13 & Ex.A15.

46.In this connection, the presence of the husband of the said
Ambika during the panchayat was admitted by DW1 in the cross
examination and hence, I find that the family members of Krishnan and
his son Raghunathan and daughter Ambika and second wife viz., Sevli @

Kalaiselvi, representing the minor Kamalesh have not come to the Court
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with clean hands. The stand of the Defendant stands exposed under
Ex.A8, wherein he had taken a deviated stand mutually destructive stand
against Ex.A6. The averment made in Ex.A6 and admission made by
DWI1 was given a total go-by under Ex.AS. During the cross
examination, she admitted averment and contents of Ex.A6 assumes
significance. Hence, I have no hesitation to come to the conclusion that
Ex.A6/rejoinder issued by Selvi @ Kalaiselvi, at the first instance is

mutually destructive with Ex.AS.

47.PW2, who is one of the panchayatar, whose presence was
admitted by DWI1. The husband of Ambika was also present for
negotiating for higher price. Though the Defendant has raised a plea, the
value mentioned in Ex.A4 is low and it was not the real picture, from the
order passed in GWOP.76 of 2014 under Ex.A11, the very same Selvi @
Kalaiselvi as a witness admitted the terms of the agreement as true and
fair and also admitted the receipt of the amount and she is trying to take a
different stand before this Court. However, by changing her stand

between the two proceedings, she stands exposed.

48.As mentioned in preceding paragraphs, it appears that
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Ambika filed Suit for partition. The written statement filed in the said
Suit viz., O.S.No.3 of 2017, clearly describes various manipulations and
various techniques adopted by the family members to deny the Plaintiff of
his legitimate right and hence partition suit in O.S.No.3 of 2017 said to
have been filed by Ambika, D/o.Krishnan (though his first wife) is only
for the failure of the panchayat conducted whereby PW2 is one of the
panchayatars and hence I find that O.S.No.3 of 2017 (partition Suit by

Ambika) is only to divert and to deny the Plaintiff's legitimate claim.

49(a).Admittedly, Krishnan has settled the property in favour of
the Defendant's son Kamalesh under Ex.A1, another portion was settled
in favour of Raghunathan (who is also his son through his first wife).
Based upon the same, a sale deed was executed by Raghunathan in
favour of the Plaintiff as could be seen from Ex.A2. Based upon the
settlement deed executed by Krishnan, one portion of the property,
measuring 59 cents was already purchased by the Plaintiff. The next

portion of land as discussed supra, is the subject matter of the said suit.

49(b).The gift deed executed by the father in favour of the minor
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under Ex.A1 was not under challenge. The biological Mother of the
minor obtained permission under Ex.All from the District Court,
Krishnagiri in GWOP.No.76 of 2014. But she kept quiet, she has not
disclosed the Court's permission to the Plaintiff and only after issuance of
Ex.A5 and Ex.A6 and two months thereafter by Ex.A8 the cat came out
of bag by way of Ex.A8. Thereafter, the Plaintiff has set the law into
motion by approaching the court. Panchayat has also been conducted.
Conduction of panchayat and participation of parties are also admitted
and hence, I find that the whole gamut of the case of the Defendant is to

deny and to raise additional sale consideration as evident from Ex.AS.

49(c).Hence, I find that the Defendant has not approached the
Court with clean hands and family members of the Defendant has
induced Ambika to file a case for partition in order to prevent the Plaintiff

from seeking the specific relief of the case.

50.As per the terms of the agreement Rs.5,00,000/- was already
paid in advance. As per the evidence of PW1 cash element was not
disclosed before the court of law. Hence, I find that the Defendant's case
does not deserve any sympathy and he has not approached the Court with
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clean hands. Defendant has a grease in her palm. Hence, the trial Court
has not properly appreciated the issue. Though the trial Court has found
all the issues in favour of Plaintiff, except on the readiness with money
and the same was setaside for the reasons stated in the preceding
paragraphs and hence, this Court holds that the Plaintiff is entitled for the

relief of specific performance.

51.In view of the discussions in the preceding paragraphs, the
Suit sale agreement Ex.A4 is true and valid, which was entered between
the parties for valuable consideration and the sale consideration fixed in
Ex.A4, as discussed supra is a true reflection of the understanding and
acceptance between the parties and the stand taken by the Defendant
under Ex.A8 stands negatived and the sale consideration fixed in the suit
sale agreement is proved in the manner known to law. The Defendant
has not intimated the Plaintiff regarding the grant of permission by the
civil Court to sell the minor property and the Plaintiff has demonstrated
that he is ready with money and willing to perform his part of contract.
Consequently, the Plaintiff has proved his ready and willingness to

perform his part of contract, which is the sole ground and the Plaintiff is
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entitled for the main relief of the specific performance of the suit sale

agreement.

52.In the result, the Appeal is allowed. Consequently, Judgment
& Decree made in O.S.No.47 of 2018 on 23.03.2023 on the file of the
Additional District Court, Krishnagiri is hereby set aside. In view of the
grant of relief of specific performance, the alternate relief does not arise
and hence the Suit in O.S.No.47 of 2018 for the relief of specific
performance is allowed. Time for execution of sale deed is eight weeks.

No costs.

23.07.2024
Index : Yes/No
Neutral citation : Yes/No
Speaking Order/Non-Speaking Order
sai

To

The Additional District Judge,
Additional District Court,
Krishnagiri.
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RMT.TEEKAA RAMAN, J.

sai
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