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W.P.No.22055 of 2022 etc., (batch cases)

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED : 12.12.2024

CORAM : 

THE HON'BLE MR.JUSTICE D.BHARATHA CHAKRAVARTHY

W.P.Nos.22055, 22076, 22079, 22060, 22064, 22068, 22070, 22071 and 

22074 of 2022

& W.M.P.Nos.21054, 21067, 21069, 21071, 21056, 21059, 21062, 21065 

and 21066 of 2022

In W.P.No.22055 of 2022:-

The Management of

Dhanalakshmi Mills Ltd.,

130, B.S.Sundaram Road,

Tirupur,

Rep. by its Director .. Petitioner

  

Versus

1. V.Dhandapanai (deceased)

2. Sarojini

3. D.Gunasekaran .. Respondents

(RR-2 and 3 are substituted as LRs of deceased R1

as per order, dated 22.11.2024 in W.P.No.22055 of 2022)

Prayer in W.P.No.22055 of 2022 : Writ Petition filed under Article 226 of 

the Constitution of India, pleased to issue a Writ of Certiorari to call for the 
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records and quash the order, dated 04.03.2022 passed in C.P.No.30 of 2020 

by the Presiding Officer, Additional Labour Court, Coimbatore.

For Petitioner      : M/s Gupta and Ravi

(in all W.Ps)

For Respondents      : Mr.V.Sivakumar

(for RR-2 and 3 in W.P.No.22055 of 2022 

and for the respondents in remaining W.Ps)   

COMMON ORDER

All these matters are connected to each other and as such, are taken up 

and disposed of by this common order.

2. The brief factual background, in which these Writ Petitions arise, is 

that the petitioner mill was not working from the month of March, 1998. 

The  mill  was  refurbished  with  new  machineries  and  was  reopened  and 

started functioning from 28.06.2005.  It is the case of the management that 

when  the  mill  got  functioning,  the  workmen  involved  in  these  9  Writ 

Petitions, were found to be wanting in their capacity to work.  On account of 

the advancement of age and due to their physical condition, they are not able 
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to give output as desired by the management.  Therefore, the management 

directed them to appear before the Medical Board on 05.12.2005.  However, 

they did not report before the Medical Board on the said date and therefore, 

by separate orders, dated 14.12.2005, they were discharged from the service 

by enclosing a Demand Draft for the one month instead of one month notice.

3.  Aggrieved  by  the  said  discharge,  the  workmen  approached  the 

Labour Court, Coimbatore by way of Computation Petitions under Section 

33 of the Industrial Disputes Act, 1947 (hereinafter referred to as 'the Act') 

and by a common award, dated 13.09.2012, held that the workmen have to 

raise an industrial dispute and adjudicate the same and without doing so, 

straightaway their  entitlement  of  salary does not  arise  and on that  score, 

dismissed the petitions under Section 33C(2) of the Act.  

4. Thereafter, the workmen had resorted to raising of a dispute and 

upon the conciliation being failed, filed Claim Petitions by invoking Section 
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2A(2) of the Act in the year 2014 which were taken on file by the Additional 

Labour  Court,  Coimbatore.   A preliminary  objection  was  raised  in  those 

industrial disputes by raising the point of limitation that the petitions under 

Section 2A(2) of the Act are not maintainable inasmuch as three year period 

of limitation, as prescribed under Section 2A(3) of the Act has already since 

been expired.  The Labour Court found favour with the said contention of 

the management and held that in view of the Section 2A(3) of the Act, the 

Claim Petitions are not maintainable and rejected the Claim Petitions.

5.  Thereafter,  once  again,  the  workmen,  involved  in  these  Writ 

Petitions,  filed  Claim  Petitions  under  Section  33C(2)  of  the  Act.   The 

pleadings of the workmen in the present Computation Petitions, as contained 

in paragraph Nos.7 and 8 of the Computation Petitions read as follows:-

"  7/ kDjhuuhfpa  ehd;  Vw;fdnt 

,e;ePjpkd;wj;jpy;  gzg;gad;  nfhhpf;if  kD 

tHf;F  vz;/  CP.NO.32/2008 jhf;fy; 

bra;jpUe;njd;/   ,t;tHf;if tprhuiz bra;j 

,e;ePjpkd;wk;  gzpePf;fk;  Fwpj;J  bjhHpw;jfuhW 
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fpsg;gp  ghpfhuk;  Vw;gl;l  gpd;  jhd;  gzg;gad; 

nfhhpf;if  kD  jhf;fy;  bra;ag;gl  ntz;Lk; 

vd;W  Twp  13/09/2012k;  njjpapl;l  cj;jutpd; 

K:yk; kD js;Sgo bra;ag;gl;lJ/

8/  gpd;dh;  vjph;kDjhuh;  eph;thfk; 

kDjhuiu  gzpePf;fk;  (Discharge) bra;ag;gl;l 

15/12/2005 njjp Kjy; 31/12/2007 njjp tiuahd 

fhyj;jpy;  kDjhuuhfpa ehd;  bjhlh;gzp g[hpe;j 

fhykhf  vjph;kDjhuh;  eph;thfk;  xg;g[f;bfhz;L 

ork;gh;  2008k;  khjj;jpy;  tH';f  ntz;oa 

rk;gsj;jpd;  (U:/5962/20)  mog;gilapy;  fzf;fPL 

bra;J gzpf;bfhil bjhifia (Gratuity) tH';fp 

tpl;ldh;/   kDjhuuhfpa  ehd;  gzpf;bfhilia 

bjhifia  04/12/2012?y;  bgw;Wf;bfhz;lnld;/ 

,jd;  fhuzkhf  vjph;kDjhuh;  eph;thfj;jpd; 

gzpePf;f  cj;jut[  (Discharge  order) jhdhfnt 

bry;yj;jfhjJ Mfptpl;lJ (infructuous) vd;gjhy; 

Kjyhsp.  bjhHpyhsp  cwtpy;  gzp  Kwpt[ 

Vw;gltpy;iy/   (No  Break  in  Service) vd;gjhy; 

jw;bghGJ bjhHpw;jfuhW  VJkpy;iy/   vdnt 

gzpePf;fk;  bra;ag;gl;l  15/12/2005  njjp  Kjy; 

31/12/2007 njjp tiuahd fhyj;jpy;  bjhlh;gzp 

g[hpe;j  fhykhf  vjph;kDjhuh;  eph;thfnk 

xg;g[f;bfhz;L  gzpf;bfhil  bjhif 

tH';fpa[s;sjhy;  kDjhuuhfpa  ehd;  ,f;fhy 

KGikf;Fk;  rk;gsk;  bgWtjw;F  jFjpa[ilath; 

Mfpnwd;  vd;gjhy;  neouahfnt  bjhHpw;jfuhW 

rl;lk;  gphpt[  33 C (2)  gphptpd;  fPH;  gzg;gad; 
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nfhhpf;if  kD  jhf;fy;  bra;a  rl;lg;g{h;tkhd 

chpika[ilatd; Mfpnwd;/"

6. The Computation Petitions were resisted by the management.  The 

pleading of the management, in paragraph No.9 of the counter-affidavit in 

the Computation Petitions is extracted hereunder:-

" 9.  Secondly,  the  applicant  mill  suspended  its 

operation from 26.02.2007 and was closed on 31.12.2008. 

The petitioner till date has not disputed the closure of the 

"A" mill on 31.12.2008.  It is further submitted that the 

petitioner is not entitled for the relief of reinstatement and 

continuity of service with attendant benefits and as if he 

was deemed to be in service of the respondent, since the 

respondent  has  paid  gratuity  till  31.12.2008.   This 

contention put forth by the petitioner is denied as totally 

false.  The payment of gratuity paid to the petitioner was 

restricted to the last working day of the petitioner.  Even 

assuming that,  if  the  calculation of  payment of  gratuity 

was made till date claimed by the petitioner, it does not 

mean that the termination/discharge of the petitioner has 

automatically been set aside.

The petitioner claiming wages, bonus and annual 

leave wages from the date of termination/discharge of the 

service of the petitioner from service without disputing it 

and without any award, order or settlement as stipulated 

under  Section  33  C  (2)  of  the  I.D.Act  is  found  to  be 

erroneous, unlawful and illegal.  A reference may be made 

to Section 33 C (2) of the I.D.Act, which will enlighten 

that the petition is not maintainable u/s 33 C (2) of the 

I.D.Act, stipulates as under:-

33-C Recovery of money due from an employer.
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(2)  Where any workman is  entitled to  receive from the 

employer any money or any benefit which is capable of 

being computed in  terms of money and if  any question 

arises as to the amount of money due or as to the amount 

at  which  such  benefit  should  be  computed,  then  the 

question may, subject to any rules that may be made under 

this  Act,  be  decided  by  such  Labour  Court  as  may  be 

specified  in  this  behalf  by  the  appropriate  Government 

[within a period not exceeding three months]

From the above reading it is well established that in this 

case  the  petitioner  has  no  pre-existing  right  to  file  an 

application u/s.Section 33-C (2) of the Act.  This Honble 

Court  cannot  entertain  and  adjudicate  upon  a  petition 

u/s.33 C (2) when the entitlement itself is in dispute and 

thus the application u/s. 333 C (2) is not maintainable, if 

the  petition  is  filed  on  disputed  facts  which  require 

adjudication by the Labour Court."

7. The Labour Court,  thereafter,  took up the Computation Petitions 

and in the enquiry, no oral evidence was let in on behalf of the workmen or 

the management and the documents were marked in Ex.W-1 to Ex.W-3 and 

Ex.M-1 to Ex.M-3 on behalf of both the sides.  After considering the case of 

the  parties,  the  Labour  Court  took  into  consideration  the  fact  that  the 

workmen were paid the gratuity till the date of the permanent closure of the 

mill i.e., with effect from 31.12.2008 and accordingly, held that in view of 

the  fact  that  the  industry  was  permanently  closed  only  with  effect  from 
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31.12.2008 and that the management itself calculated the gratuity till the said 

date and paid to the workmen, there is a pre-existing right for the workmen 

to claim salary for the period between 15.12.2005 till the date of closure i.e., 

till 31.12.2008 and awarded wage arrears, minimum bonus, surrender leave 

salary  in  respect  of  this  period  and  computed  the  sums  varying  from 

Rs.1,72,630/- etc., and ordered the same to be paid with further interest at 

the  rate  of  9% per  annum and  also  costs.   Aggrieved  by  the  same,  the 

petitioner management filed the present Writ Petitions.

8.  Heard  Mr.Gupta learned Counsel  for  the  petitioner  management 

and Mr.V.Sivakumar, learned Counsel for the respondents workmen.

9. The learned Counsel for the petitioner management would submit 

that a petition under Section 33C(2) of the Act can be entertained and the 

amounts  can  be  awarded  if  only  there  is  a  pre-existing  right  for  the 

workmen.  Admittedly, in this case, already, the workmen filed Computation 
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Petitions which were dismissed by holding that there is no pre-existing right 

unless  they  challenge  their  dismissal  by  way  of  an  industrial  dispute. 

Thereafter, they raised an industrial dispute which came to be dismissed on 

the ground of limitation and the said order has become final.  In the teeth of 

the  said  earlier  orders,  just  because  the  management  had  erroneously 

calculated  the  gratuity,  which  can  only  be  an  act  of  error  or  an  act  of 

magnanimity, that will not give rise to a concomitant right to the workmen to 

claim wages to the said period.  Therefore, the Labour Court committed a 

gross error in awarding the said sum.  

10. The learned Counsel would rely upon the judgment of the Hon'ble 

Supreme Court of India in Management of Nilpur Tea Estate Vs. State of  

Assam and Ors.1,  more  specifically,  relying  upon paragraph No.5 of  the 

judgment  to  contend  that  unless  the  order  of  termination  is  held  to  be 

invalid,  no  proceedings  under  Section  33C(2)  can  be  entertained  by  the 

Labour Court.  The learned Counsel would also rely upon the judgment of 

1
AIR 1996 SC 737
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this  Court  in  The  Management,  Khizaria  Leathers  Vs.  The  Presiding  

Officer, Labour Court and Ors.2, more specifically, relying upon paragraph 

No.7 of the judgment, in which, this Court, speaking through the Hon'ble 

Mr.Justice  K.Chandru,  held  that  when  the  claim  of  the  workmen  was 

squarely rejected by the Labour Court vide award in the industrial dispute, 

then, it would not be open for the workmen to go before the Labour Court 

and file a petition under Section 33C(2) of the Act.

11. Per  contra,  the learned Counsel for the workmen would submit 

firstly, this Court is concerned about the validity of the order passed in the 

current Computation Petitions.  The order of the Labour Court is based on 

the pleadings of the parties.  He would submit that even though the learned 

Counsel for the management is arguing before this Court that it is an act of 

mistake in granting gratuity and it is an error, it is not the same pleading 

raised before the Court.  On a perusal of the counter-affidavit filed to the 

Computation Petitions, it is clear that atleast in paragraph No.9, it is stated 

2
MANU/TN/9720/2006
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that their last day on rolls were taken into account.  It proceeds as if these 

workmen were all in rolls till the date of closure of the mill in the year 2008. 

Therefore, when as per the pleading of the management, the Labour Court 

granted the relief, a new plea is now raised in the Writ Petitions to plead that 

it is an error.  Therefore, he would submit that the award of the Labour Court 

is in order and should not be interfered by this Court.

12. It is also brought to the notice of this Court that at the time of 

granting of interim order, 50% of the amount awarded in the Computation 

Petitions,  was  ordered  to  be  deposited  to  the  credit  of  the  Computation 

Petitions.  The same is also complied with by the petitioner management.  In 

that background, I proceed to consider the submissions made on either side 

and I have also perused the material records of the case.

13.  On a perusal of the material  records,  these cases seem to be a 

series of errors.  Originally, by the order, dated 14.12.2005, the management 
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resorted to pass an order of termination simplicitor in exercise of Order 17A 

of the Standing Orders.  However, the order categorically contains detailed 

averments with reference to the incapacity, the workmen not coming up to 

the  expectation  of  the  management  and  not  performing  the  work  to  the 

satisfaction etc.  Though this Court cannot now expressly hold that the said 

order is erroneous at this point of time, suffice it to say that whether that 

exercise itself is correct or not, remains to be doubtful and is not decided on 

merits at any point of time.

14. The second error is committed by the workmen.  Instead of raising 

a dispute as against the said order of termination, they straightaway filed 

Computation Petitions under Section 33C(2) of the Act.  The same came to 

be dismissed on 13.09.2012 rightly  so  by holding that  straightaway they 

cannot approach by way of Computation Petitions under the Act.  Thereafter, 

according  to  the  learned  Counsel  for  the  management,  once  again  the 

workmen  committed  error  in  straightaway  filing  an  application  under 
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Section  2A(2).   Since  the  period  of  three  years  have  been  lapsed,  the 

workmen ought to have approached the Government for referring the dispute 

and instead, erroneously filed a claim under Section 2A(2) of the Act.

15. It can be seen that Section 2A of the Act was amended in the year 

2010 after the dismissal of the employee, but,  before the Claim Petitions 

were filed.  The Labour Court took into consideration of the amendment 

which came into force before filing of the petitions, however, held that the 

limitation expired in the year 2009 itself.  Whether that view, expressed by 

the Labour Court, would be correct  or not, cannot be gone into as that order 

was  also  not  challenged  by  the  workmen.   Thereafter,  when the  present 

Computation Petitions were filed, the averments made by the workmen in 

paragraph Nos.7 and 8 were extracted supra.  It is the specific contention of 

the  workmen  that  in  view  of  the  subsequent  act  of  the  management  in 

treating them also on rolls upto the date of closure, gave a fresh cause of 

action to them for filing the Computation Petitions.  
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16. It is expected of the management to categorically plead that the 

said act was only an error and cannot give raise to any concomitant right to 

the workmen.  However, unfortunately, on the part of the management, for 

the first  time,  an error  was also committed by them to plead as  if  these 

workmen were also on the rolls and that everything is settled and time and 

again, when the industry is also permanently closed and everything since 

settled,,  the  unions  and  the  workmen  are  erroneously  raising  disputes. 

Therefore, the Labour Court considered the said pleading and only because 

such a stand is taken by the management by treating the workmen on rolls 

upto the closure of the mill, the Labour Court held that it is not bound by the 

earlier orders in view of the subsequent action of the management treating 

the workmen as if they were all on rolls till the closure of the mill in the year 

1998 and awarded all the wage arrears, bonus, surrender leave etc.
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17.  Thus,  it  can  be  seen  that  on  the  one  hand,  the  workmen  are 

clinging upon the fresh lease of life granted by the management in the form 

of averments as if they were on rolls till the date of closure and also paying 

gratuity to them till the date of the closure.  The pleading of the management 

is that the earlier orders permanently sealed the fate of the workmen and 

thereafter, merely because the gratuity is granted, it can at best be an error or 

an act of magnanimity on the part of the management and will not grant a 

concomitant right.  I only considered the chain of events which happened in 

this case.

18.  It  can  be  seen  that  there is  error  after  error  committed by the 

parties in dispute and therefore, the peculiar facts of this case make this case 

as  an  extraordinary  case.   Therefore,  when the  facts  of  the  case  remain 

extraordinary,  the  normal  principles,  whether  Section  33C(2)  can  be 

invoked, whether the earlier orders will become res judicata or whether the 

management  should  be  restricted  tp   its  own  pleadings  etc.,  which  are 
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bordering on the technical  and legal  arguments,  cannot be applied to the 

instant case. I consider that the averments were made by the management in 

the  present  computation  petitioners  considering  the  industrial  peace  and 

resolution of the disputes.  

19.  In  that  view  of  the  matter,  considering  the  overall  facts  and 

circumstances of the case, I am of the view that the interests of justice will 

be  well  served by  restricting the  benefit  granted to  the workmen by the 

Labour Court to the 50%, which is already deposited by the management 

and  they  will  not  be  entitled  to  claim  any  further  amount  towards  the 

principal claim amount or the interest thereon.  Suffice to grant the relief to 

pay the 50% amount already deposited along with accrued interest, if any, to 

the workmen and let the matter be given a quietus.  

20. In that view of the matter, these Writ Petitions are partly allowed 

on the following terms:-
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(i) In view of the reasoning which is given holding that the facts of the 

present cases, being extraordinary in nature, where neither the legality of the 

termination of the workmen having been decided all through and was being 

rejected  only  on  technical  grounds  and  in  view of  the  technical  ground 

which is pleaded in the present Computation Petitions, I am of the view that 

the workmen will be entitled for computation and payment out of only 50% 

of  the  total  amount  entitled  to  them  which  is  already  deposited  by  the 

management;

(ii) The said sum which is deposited in the respective Computation 

Petitions shall be paid out to the workmen without insisting for any further 

formal application and only upon filing of a memo along with a copy of this 

order.  The amount shall be paid out to them by issue of cheque along with 

accrued interest;

(iii)  There shall  be no order as  to  costs.   Consequently,  connected 

miscellaneous petitions are closed.

     

12.12.2024
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Neutral Citation : yes

grs

To

The Presiding Officer, 

Additional Labour Court, 

Coimbatore.
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D.BHARATHA CHAKRAVARTHY, J.

grs

     

W.P.Nos.22055 of 2022 etc., (batch cases)

12.12.2024
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