A.S.No.641 of 2024
IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 30.09.2024
CORAM
THE HONOURABLE MRS. JUSTICE J.NISHA BANU
and
THE HONOURABLE MRS. JUSTICE R.KALAIMATHI
A.S.No.641 of 2024
and
C.M.P.No0.20437 of 2024
1.Aravind Kumar
2.Gokul
3.Valarmathy ... Appellants / Defendants
Vs.
1.Vasantha Kumari
2.Ramesh Babu
3.Shanti Hiteshkumar Jani @ Shanti Jani ...Respondents / Plaintiffs
Prayer: This Appeal Suit is filed under Order 41 Rule 1 and Section 96
of C.P.C., against the Decree and Judgment dated 07.03.2024 in
0.S.N0.4768 of 2021 passed by the XXIlI Additional City Civil Court,
Allikulam, Chennai.
For Appellants : Mr.K.Kannan
For Respondents : Mr.T.V.Sai Srujan
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A.S.No.641 of 2024
This Appeal is preferred by the defendants herein against the
judgment and decree dated 07.03.2024 made in O.S.N0.4768 of 2021

passed by the XXIII Additional City Civil Court, Allikulam, Chennai.

2. The case of the plaintiffs as set out in the plaint is stated in
brief: Plaintiffs No.1 to 3 are the children of late Subburaj and Chandra.
Subburaj had two brothers namely Kandasamy and Velusamy and one
sister Subbulakshmi. Late Subburaj was running a business in the
name and style of M/s.Sri Santhi Transports in the year 1980. Due to
certain differences between their father and mother in the year 1990,
their mother filed a divorce petition in H.M.O.P.No.42 of 1990 and
exparte order of divorce was granted in favour of his mother. All the

plaintiffs were under the custody of their mother.

3. ltis the further case of the plaintiffs that the plaintiffs' father had
two brothers namely Kandasamy and Velusamy and sister namely
Subbulakshmi. The defendants No.1 to 3 are the sons and wife of
Velusamy. Subburaj's brother Velusamy was working as a lorry driver in
the business carried on by Subburaj at Thambu Chetty Street, and later

at Lingi Chetty Street, Chennai. The plaintiffs' father had front-ended the
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marriage of the said Velusamy. Valarmathi (3" defendant herein), who is
none other than the daughter of N.Subbulakshmi [Sister of the plaintiffs’
father Subburaj and Velusamy]. The 2™ plaintiff was in touch with his
father and he used to come and visit his father frequently during college
days and used to he stay with his father in Korukkupet house. The 2™
plaintiff assisted his father in his business at Coimbatore region where
boilers were manufactured and transported through their transport. He
worked in Coimbatore, Mumbai and later in United Kingdom from 2006

to 2008.

4. Meanwhile, during 2001, plaintiffs' father late Subburaj
arranged marriage to the 2" plaintiff and he got married one Latha in
2011 and the wedding expenses were meted out by his father.
Thereafter, the 2" plaintiff moved his residence to Sattur along with his
wife and got employment in an Engineering College as Assistant
Professor in 2012 and continued teaching till date. In June 2017,
plaintiffs' father fell sick and got admitted at Chennai National Hospital
on 15.06.2017 and on 22.06.2017, he was transferred to Apollo
Hospital, Tondiarpet. The 2" plaintiff was informed about the condition
of late Subburaj over phone by the 1° defendant and immediately the 2™

plaintiff along with his wife went to Chennai in the early morning on
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17.06.2017. The entire medical expenses were paid by using ATM card
of plaintiffs father Subburaj. On 08.07.2017, plaintiffs’ father died due to

brain stroke.

5. Subburaj's brother Velusamy died in the year 2005 itself. It is
the plaintiffs’ father who had been taking took care of the defendants
No.1 and 2 for all their expenses such as education, medical and for
even day to day expenses. The defendants No.1 and 2 stayed along
with the plaintiffs father and they have the custody of all belongings of
plaintiffs father. Post demise of plaintiffs father Subburaj, on the very
same day, the 1% defendant started showing his true colour and
behaviour differently to the 2™ plaintiff. On 23.07.2017, the 2" plaintiff
came to rituals of his father and on the same day, when he enquired
about the belongings of his father, such as details of bank accounts and
property documents. The defendants No.1 and 2 replied that they do not

have knowledge about any such properties.

6. The 2™ plaintiff came to know that the Death Certificate of his
father has already been issued and the said details were suppressed by
the defendants. The 2™ plaintiff after sensing that the defendants hide

things from him, and got the bank details. Misappropriation of funds of
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late Subburaj by the defendants is listed below:

i) The plaintiffs came to know that their father Subburaj had
maintained Savings Bank Account bearing No0.205302000004407 in
Indian Overseas Bank and also S.B.Account No0.602001506280 and
Current Account N0.602005109124 in ICICI Bank. The 1% defendant
forged the signature of Subburaj and presented the cheque bearing
No0.118810 of Rs.2,55,000/- on 03.10.2017, and due to the steps taken
by the plaintiffs, the said account was frozen and cheque amount was
reversed. The defendants No.1 and 2 have misappropriated the funds
from the bank accounts of Subburaj maintained in ICICI Bank by
withdrawing Rs.30,83,652/-from the period from 10.07.2017 to
28.09.2017 by using ATM card of deceased Subburaj. In this regard,
plaintiffs' mother also lodged a complaint against the defendants No.1 to
3. Subsequently, a complaint was preferred before Ambattur Police
Station on 11.12.2017 and again on 23.01.2018 another complaint was
lodged before the Esplanade Police Station. For which C.S.R.No0.17 of
2018 was assigned. Subsequently the Officer of IOB had reversed the
money to the plaintiffs with the consent of other legal representatives of
Subburaj. Another complaint was also lodged before B-1 North Beach
Police Station. During enquiry, the 1% defendant claimed that late

Subburaj executed a Will bequeathing his entire properties to the 1
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defendant. Furthermore, the 1% defendant claimed that he is one of the

partners in Shanthi Transports.

7. In the above circumstances, the suit is filed for recovery of
money of Rs.30,83,652/- with interest which was illegally withdrawn by
the defendants from the bank account of Subburaj, Proprietor of
Shri.Santhi Transports. The bank account was being maintained in

ICICI bank, Chennai main branch. Hence the suit.

8. The details of written statement are stated in brief: The fact that
after the mother of the plaintiffs obtained order of divorce from her
husband late Subburaj, she along with her children mingled with late
Subburaj till his death is totally denied and it is also denied that late
Subburaj was staying in his office premises and Velusamy was working
as a driver and it is only late Subburaj arranged marriage for Velusamy
with the 3™ defendant are also denied. The entire claim details are

denied.

9. From the year 1990, late Subburaj has no connection
whatsoever with the plaintiffs who were born to Chandra. Without

converting into Christianity and the 2™ plaintiff alone had filed complaint
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with false allegation against the defendants and he never included the
plaintiffs No.1 and 3. They are all along silent with regard to person and
property of Subburaj who was running a transport company with the
help and strength of the deceased and the defendants No.1 and 2 who
have though completed Engineering Degree, but so as to run a
business, sacrificed their career along with Subburaj. But, further the
transport business was being run by the defendants No.1 and 2 and that
is the reason before late Subburaj died, he executed a Will dated
02.04.2015 in respect of the immovable properties owned by him at
Tiruvallur, Tuticorin and vacant land situate at Vadaperumbakkam
Village and money lying in ICIClI Bank and Indian Overseas Bank,
George Town Branch and other movable properties and these facts are

known to the 2" defendant.

10. In the given circumstances, the Bank accounts were being
maintained by the deceased Subburaj, and when he fell sick, he was
admitted in the National Hospital and the entire transaction was done by
the 1° defendant and as such misappropriation of funds does not arise
in respect of current account and any other accounts of the respective
banks and the defendants are not aware that on 28.09.2017, the

plaintiffs gave request letter to freeze the accounts of late Subburaj. It is
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further averred that the properties were purchased by late Subburaj out
of his own income from his transport business, in which the defendants
No.1 and 2 especially, the 1 defendant had taken active part in the said

business.

11. The plaintiffs have been living away from the shadow of late
Subburaj and though they claimed that they are the legal
representatives of late Subburaj, they have been particularly excluded
while executing the Will in favour of the 1° defendant and as such, the
plaintiffs cannot make any claim whatsoever, on the properties owned
and held by late Subburaj. The question of land grabbing will not arise at
all, since the 1 defendant alone is beneficiary under the Will. The
plaintiffs have no right whatsoever to question the defendants with
regard to money transaction and further no question of misappropriation
of funds of late Subburaj arises. Therefore, the suit for recovery of

money is not at all maintainable.

12. At trial, the 2" plaintiff has examined himself as PW1 and 18
documents were marked through him. On the defendants' side,
1%t defendant was examined himself as DW1 and 8 documents were

marked. Discharge Card of deceased Subburaj issued by Apollo
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hospital is Ex.B1. Copy of the Will dated 02.04.2015 alleged to have

been executed by Subburaj in favour of 1** defendant is Ex.B2.

13. The following issues were framed by the trial Court :
(i) Whether the plaintiffs are entitled to recovery of money from
the defendants as prayed for?

(i) To what relief if any the plaintiffs are entitled to?

14. The points for consideration arise in this appeal are:

(i) Whether the trial Court was incorrect in granting money decree
as prayed for in the plaint?

(i) Whether Will dated 02.04.2015 alleged to have been executed
by late Subburaj in favour of the 1% defendant is true, valid, it
came into force or not?

(iii) Whether the Appeal has to be allowed or not?

15. PW1 has filed his proof affidavit in line with the details of the
plaint. During the cross examination of PW1, when a question was
posed to the effect that before the death of his father, it is the
defendants who were taking care of his father was denied by him. He

conceded that the last rites as regards his father was performed by his
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junior paternal uncle's son Aravindhkumar (1 defendant).

16. It has come on record through the evidence of DW1 that
Subburaj was maintaining account in ICICI Bank, Parrys Corner Branch
and Indian Overseas Bank, Parrys Corner Branch. At the time of death
of Subburaj, he did not know what is the amount in the credit of the said
accounts. After filing of this suit only he came to know that the amount
of Rs.30,00,000/- is in the account of late Subburaj. Both the above said
bank account details have been shown in the Will as 4" item.

17. It is pertinent to note that after the death of Subburaj, DW1
who was dealing with the Bank accounts of deceased Subburaj [Indian
Overseas Bank and ICICI Bank]. After the death of Subburaj, DW1 has
presented a cheque for an amount of Rs. 2,55,000/- in the Indian
Overseas Bank, but he did not withdraw the money. As regards the Will,
he would state that he did not disclose about the Will to the Indian
Overseas Bank Officers. When he was posed the question to the effect
that when the amounts were withdrawn from the said accounts, why
DW1 did not raise objection for the same, for which, he has answered
that he does not know anything about it. It is also relevant to note that
he has not taken any steps to encash the said cheque for an amount of

Rs.2,55,000/-.
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18. More so, it has also come on record that it is DW1 who has
withdrawn the entire amount from the bank accounts as mentioned
supra. Exs.A4 , A16 and A17 are the statement of accounts issued by
the ICICI Bank dated 31.10.2017, 14.12.2020 and 23.12.2020
respectively. Ex.A18 dated 23.12.2020 are the statement of accounts
issued by Indian Overseas Bank. It is also his evidence that the driving
of the trailer vehicle bearing Reg.No.TN-04-AA-7886 was prohibited by
the Regional Transport Officer. When he was posed a question to the

effect that he has answered in affirmative.

19. That apart, it appears that he did not take any steps to vacate
the prohibition order passed by the Regional Transport Officer (RTO). It
is his further evidence that steps have been taken to probate the Will.
DW1 has also stated that he has taken a sum of Rs.30,83,652/- from
ICICI Bank and he along with the defendants No.2 and 3 have spent it.
He has withdrawn the amount only in the year 2017. He has admitted
that he has withdrawn Rs.30,83,652/- from the bank account of

Subburaj.

20. It is evident from the evidence of PW1 coupled with Exs.A2,
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A4, A5 and A16 to A18 that the father of PW1 late Subburaj was
maintaining the bank accounts in both the above said banks. The sum
and substance of the plaint is that the monies kept by the deceased
Subburaj in the above two banks were fraudulently withdrawn by the
defendants to the tune of Rs.30,83,652/- from the current account and
the complaint has been lodged to recover the said amount from the
defendants and the account numbers are : Current
A/c.N0.205302000004407 of Indian Overseas Bank and S.B.Alc.
No0.602001506280 and Current A/c.N0.602005109124 of ICICI Bank,

Main Branch, Chennai.

21. ltis relevant to extract the evidence of DW1 as under:

SUUTTEG@E — umfey  sTmeTifled o emem
ofndlen M ol amesl  &kmatuley  eumie)
smsG QOEss. STy  Gosturs  Sers
amd) SETSHEk sTalneTe QSTme @mESS T
ToTe@ Osflurg. andssm @ns apsme Gurl L
LNeoT 6oTIT g;rrsn% aalju,lyrrg' YETEY 6007 & &5V
.30,00,000/- uswry @ @EES  ofkurn Qs

Q& mevor GL_ur. @U’Eﬂ‘b‘i’@ 6MmIS) aasma'a@aa@Lﬁ o _ufleflv
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HT60T SIS soufl "L Lo & s SULL DT )
garpre  efmer. suurme 2wk sy efkuro

cTersE 2018w e Qs oEsg.

SUUTTS  @MUUsSNEG @WeTuw ks QTS|
ol wmmn okl amEl  &HETSESmeT
prereTer  upmfsg  aRCser.  SUUTTE  @nES
Nesreorm  wresr el eumiesuiey  {5.2,55,000/- 88188 enr
sr@sremeemiu  Ueorons  CuUTLGLer. 9ks  OQsmms
.2,55,000/- mrer  sTH&HMkmML.  eTaTefln 2 ufl
o gTeTg GUGE Hrer ol ames  omieersafl o
Qsfalssaikma. oEs ams Sarssh  Cgmms
o gTergm  steorm  HOOUTEH  TaTeEE Qs
aurglger Cuopue OsTems (1.2,55,000/- 08  IBS
aume)  samssk @oEs  qOSE el Lrrser
TOTOTIL  YSNG BT oy GHuemeT 6T
OQsfaflssaikme  armrain  og  uns  TaTSES;
Qsflurg. mrer usorors  Guri L srCsTmSES;
ol amesl ummw QeTOssTEmE CsL® 2 ufkw
oS GeTeT  Kemoullin @& HTET ey 6Talniks
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[5L6)JI.y.B.SEU)BSU_LLE] TS SaTkme. ouT.gm.9).4,16 Lﬂ;_f]gijJ
17 {yoon oy  amd) sawssk  CQuTss
QsTamsILd ararTa SOSSULLLSTESN. @8 GHSs
aurgser erar Bz Uler.g.7 {peow  Cumelev wusmT
Q&THSS60TT. THIT 607 Uil AL &S SHLME6DIT
srawmougsk  Qaufltu g argseflin
®17,00,000/- sHnerer  srsmon  QeTHsCHeT
garmre  Gurelemm  sTarg  wevswel  QewFE ST
e gwiarn srésmman Qer(hiss GemererTmser.
SR aTEEERsE STHSSILLL  sTCaTmeuikn
o 6TeT  SQEWTLILLD  STETEIMLLSTGL. el m)
srCememen QETHEs CuTg argl aImE &6k
Curgu  QsTems @  erm ol TaETEHES
@&y, 6T 60T G| (LPSH60 O\ Ty 60 60T K L16T
ars@Gpassk G Garer KA 01 AE 8010, KA 01
AE 8011, TN 04 AA 7886 ughy eremor Gamevor
LOTr  amsarmsafio TN 04 AA 7886 smGumg)
TaTefl o eamerg.  OmS (T lQruiursem
guyrme Quuife @mEsg. KA 01 AE 8010, KA 01
AE 8011, udlky ereoor  Qameor  pGQuflorsemar
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B’rl_.ILlITITg. o uierm(h @@eﬁ@ﬁ)(};un(ﬁgy 2015 1n gytm%@
olmm  efLmr. TN 04 AA 7886 eTeoim  eum&emin
oLty CUTEGATSS JWATTE RLHMLSNE Sl
Qewwiu  QeTeTgl et SHSTET.  ObS  QITSH6T
soLmW 558  LOusNG BT6T TSNS

LAl SEMSEMILILLD  6T(H\&&HaTkvsmev.

2_uflemev LGrmGuL Qe LA 5608
TOSSIETCHTTL.  HSDHTEN Y EUETERIGET  6TEMSILLD

BTe5s50  GFuwaikmey.

ofmdn  amEu  THSSILLL  QgToms

-30,83,652/- mmegns 2 wppw 3 SrgurelsEn

Osea; GewGsTL.
BTer  Targl  GOUL  oLemiuf  &ULTTe
Queny Smer  GHIL SeeEUT 6TET  SITL lglLieT GemeaT

6TETMTE) S lGmen.

HT6T  &UUTTE  aumis  Saussk  @mbS
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-30,00,000/- 2017 w oyer® TOSCHeT. 2 ufkw
GureSlumesr  oypeuemTy  eTeTmTe  &iflueen. 201710
oo 2ufy  meoL(pomuiy  @lesmey  ETETMTEYILD,
BT 60T o 6TCET&8E GIL 60T LI6TOT 608
THSGISOSTTCLET TTMTaID  &iFlLIsv6.

22. From a careful perusal of testimony of DW1, it is made clear
that it is DW1 who handled the bank accounts of late Subburaj, after his
demise he alone was handling the accounts of late Subburaj. DW1 is
also aware of the fact that the plaintiffs have taken steps to withdraw
Rs.2,55,000/- from the bank account of Subburaj and he would also
admit that on the other hand, though he had presented a cheque to the
bank with Rs.2,55,000/- he did not take any steps to encash the same
would explicate that as the plaintiffs were taking hectic steps, he would
not succeed in encashing the cheque of the deceased. In this regard,
DW1 has feigned ignorance, which shows his malafides. It is his further
clear admission that he has withdrawn an amount of Rs.30,00,000/-
from the bank account of the deceased Subburaj. It is also evidence of
DW1 that when the complaint was lodged by the 2™ plaintiff with the
Beach Police Station, he has issued a cheque for Rs.17,00,000/- and it

was dishonoured.
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23. It also appears that the exparte order of divorce dated
30.04.1997 was passed in HMOP No.42 of 1990(filed by Deceased
Subburaj). As per Ex.A3, legal heirship Certificate issued pursuant to
the death of Subburaj dated 04.10.2017, name of the plaintiffs are given
as the legal heirs of Subburaj. As per Section 8 of Hindu Succession
Act, the plaintiffs are entitled to succeed to the estate of the deceased

Subburaj.

24. If a Will is put-forth by any person which cuts the line of
succession, execution of this Will has to be proved in the manner known
to law. More so, original of the Will has to be produced by the person
who claims so. Execution of the Will has to be proved as per Section 63
of Indian Succession Act, and Section 68 of the Evidence Act. As
regards this point, when DW1 was posed a question during his cross-
examination, he would state that Probate Original Petition has been filed
by them with regard to Ex.B2 Will and the proceedings is pending. But,
no case number is furnished in the written statement. DW1 was
examined from October to November 2023. Subburaj died on

17.07.2017.
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25. Further, no steps have been taken by him either to produce

the original Will or no witness connected to the Will was examined. It
has been stated that late Subburaj acquired immovable properties at
Tiruvallur, Turicorin and Vadaperumbakkam Village, Tiruvallur District
besides having bank accounts at George Town branches and in the
ICICI Bank and IOB. As no steps have been taken by the defendants as
to the probate of the alleged Will, the defendants cannot lay any claim

based on the said document.

26. From the above said statement of bank accounts, it is clear
that the amounts to the tune of Rs.30,83,652/- have been stealthily
withdrawn by the 1% defendant which is clearly admitted by DW1, who is
an Engineer. The defendants have forgotten the fact that though wife of
late Subburaj, Chandra got an exparte decree of divorce in HMOP
No.42 of 1990, as per law, the plaintiffs who are the children of late

Subburaj and Chandra are the legal representatives of late Subburaj.

27. As per the Bank regulations, the ATM card has to be operated
by the account holder only, since the amount of Rs.30,83,652/- has
been established to have been withdrawn by the 1% defendant and

further more it is his evidence(DW1) that all the defendants together
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have spent the money, withdrawal of money from the bank account of
late Subburaj by the defendants is not legal. Therefore, the trial Court
has rightly held that the defendants are jointly and severally liable to pay

Rs.30,83,652/- to the plaintiffs.

28. In view of the above said discussions, we are of the
considered view that the point Nos.1 and 2 are answered against the
appellants/defendants. Further more, we also find no good reason to

interfere with the findings of the Trial Court.

29. Based on the aforestated discussions and observations, this
Appeal Suit stands dismissed and the Decree and Judgment dated
07.03.2024 in O.S.No0.4768 of 2021 passed by the XXIII Additional City
Civil Court, Allikulam, Chennai, is confirmed. No costs. Time for
payment is four months from the date of receipt of copy of this
judgment. Consequently, connected civil miscellaneous petition is
closed.

(J.N.B.J.,) (RK.M.J.)
30.09.2024
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ssn

To
The XXIII Additional City Civil Court,
Allikulam, Chennai.

J. NISHA BANU, J.,
and

R.KALAIMATHI, J.,
ssn

A.S.No.641 of 2024
and
C.M.P.No0.20437 of 2024

https://lwww.mhc.tn.gov.in/judis

Page 20/21



A.S.No.641 of 2024

30.09.2024

https://lwww.mhc.tn.gov.in/judis

Page 21/21



