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This  Appeal  is  preferred  by the defendants  herein  against  the 

judgment and decree dated 07.03.2024 made in O.S.No.4768 of 2021 

passed by the XXIII Additional City Civil Court, Allikulam, Chennai.

2. The case of the plaintiffs as set out in the plaint is stated in 

brief:  Plaintiffs No.1 to 3 are the children of late Subburaj and Chandra. 

Subburaj had two brothers namely Kandasamy and Velusamy and one 

sister  Subbulakshmi.   Late  Subburaj  was  running  a  business  in  the 

name and style of M/s.Sri Santhi Transports in the year 1980. Due to 

certain differences between their father and mother in the year 1990, 

their  mother  filed  a  divorce  petition  in  H.M.O.P.No.42  of  1990  and 

exparte order of divorce was granted in favour of his mother.  All  the 

plaintiffs were under the custody of their mother.

3. It is the further case of the plaintiffs that the plaintiffs' father had 

two  brothers  namely  Kandasamy  and  Velusamy  and  sister  namely 

Subbulakshmi.  The  defendants  No.1  to  3  are  the  sons  and  wife  of 

Velusamy. Subburaj's brother Velusamy was working as a lorry driver in 

the business carried on by Subburaj at Thambu Chetty Street, and later 

at Lingi Chetty Street, Chennai. The plaintiffs' father had front-ended the 
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marriage of the said Velusamy. Valarmathi (3rd defendant herein), who is 

none other than the daughter of N.Subbulakshmi [Sister of the plaintiffs' 

father Subburaj and Velusamy]. The 2nd plaintiff was in touch with his 

father and he used to come and visit his father frequently during college 

days and used to he stay with his father in Korukkupet house. The 2nd 

plaintiff assisted his father in his business at Coimbatore region where 

boilers were manufactured and transported through their transport. He 

worked in Coimbatore, Mumbai and later in United Kingdom from 2006 

to 2008.

4.  Meanwhile,  during  2001,  plaintiffs'  father  late  Subburaj 

arranged marriage to the 2nd plaintiff and he got married one Latha in 

2011  and  the  wedding  expenses  were  meted  out  by  his  father. 

Thereafter, the  2nd plaintiff moved his residence to Sattur along with his 

wife  and  got  employment  in  an  Engineering  College  as  Assistant 

Professor  in  2012  and  continued  teaching  till  date.  In  June  2017, 

plaintiffs' father fell sick and got admitted at Chennai National Hospital 

on  15.06.2017  and  on  22.06.2017,  he  was  transferred  to  Apollo 

Hospital, Tondiarpet.  The 2nd plaintiff was informed about the condition 

of late Subburaj over phone by the 1st defendant and immediately the 2nd 

plaintiff  along with his  wife went to Chennai  in  the early morning on 
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17.06.2017. The entire medical expenses were paid by using ATM card 

of plaintiffs father Subburaj. On 08.07.2017, plaintiffs’ father died due to 

brain stroke.

5. Subburaj’s brother Velusamy died in the year 2005 itself. It is 

the plaintiffs’ father who had been taking took care of the defendants 

No.1 and 2 for all their expenses such as education, medical and for 

even day to day expenses. The defendants No.1 and 2 stayed along 

with the plaintiffs father and they have the custody of all belongings of 

plaintiffs father. Post demise of plaintiffs father Subburaj,  on the very 

same  day,  the  1st defendant  started  showing  his  true  colour  and 

behaviour differently to the 2nd plaintiff. On 23.07.2017, the 2nd plaintiff 

came to rituals of his father and on the same day, when he enquired 

about the belongings of his father, such as details of bank accounts  and 

property documents. The defendants No.1 and 2 replied that they do not 

have knowledge about any such properties. 

6. The 2nd plaintiff came to know that the Death Certificate of his 

father has already been issued and the said details were suppressed by 

the defendants. The 2nd plaintiff after sensing that the defendants hide 

things from him, and got the bank details. Misappropriation of funds of 
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late Subburaj by the defendants is listed below:

i)  The  plaintiffs  came  to  know  that  their  father  Subburaj  had 

maintained  Savings  Bank  Account  bearing  No.205302000004407  in 

Indian  Overseas  Bank  and  also  S.B.Account  No.602001506280  and 

Current  Account  No.602005109124 in ICICI  Bank.  The 1st defendant 

forged the  signature  of  Subburaj  and  presented  the  cheque bearing 

No.118810 of Rs.2,55,000/- on 03.10.2017, and due to the steps taken 

by the plaintiffs, the said account was frozen and cheque amount was 

reversed. The defendants No.1 and 2 have misappropriated the funds 

from  the  bank  accounts  of  Subburaj  maintained  in  ICICI  Bank  by 

withdrawing  Rs.30,83,652/-from  the  period  from  10.07.2017  to 

28.09.2017 by using ATM card of deceased Subburaj. In this regard, 

plaintiffs' mother also lodged a complaint against the defendants No.1 to 

3.  Subsequently,  a  complaint  was  preferred  before  Ambattur  Police 

Station on 11.12.2017 and again on 23.01.2018 another complaint was 

lodged before the Esplanade Police Station. For which C.S.R.No.17 of 

2018 was assigned. Subsequently the Officer of IOB had reversed the 

money to the plaintiffs with the consent of other legal representatives of 

Subburaj. Another complaint was also lodged before B-1 North Beach 

Police  Station.  During  enquiry,  the  1st defendant  claimed  that  late 

Subburaj  executed a Will  bequeathing his entire properties to the 1st 

Page 5/21
https://www.mhc.tn.gov.in/judis



A.S.No.641 of 2024

defendant. Furthermore, the 1st defendant claimed that he is one of the 

partners in Shanthi Transports.

7.  In the above circumstances,  the suit  is  filed for  recovery of 

money of Rs.30,83,652/- with interest which was illegally withdrawn by 

the  defendants  from  the  bank  account  of  Subburaj,  Proprietor  of 

Shri.Santhi  Transports.  The  bank  account  was  being  maintained  in 

ICICI bank, Chennai main branch. Hence the suit.

8. The details of written statement are stated in brief: The fact that 

after  the  mother  of  the  plaintiffs  obtained  order  of  divorce  from her 

husband late Subburaj,  she along with her children mingled with late 

Subburaj till  his death is totally denied and it  is also denied that late 

Subburaj was staying in his office premises and Velusamy was working 

as a driver and it is only late Subburaj arranged marriage for Velusamy 

with  the  3rd defendant  are  also  denied.  The  entire  claim details  are 

denied.

9.  From  the  year  1990,  late  Subburaj  has  no  connection 

whatsoever  with  the  plaintiffs  who  were  born  to  Chandra.  Without 

converting into Christianity and the 2nd plaintiff alone had filed complaint 
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with false allegation against the defendants and he never included the 

plaintiffs No.1 and 3. They are all along silent with regard to person and 

property of  Subburaj  who was running a transport  company with the 

help and strength of the deceased and the defendants No.1 and 2  who 

have  though  completed  Engineering  Degree,  but  so  as  to  run  a 

business, sacrificed their  career along with Subburaj.  But,  further the 

transport business was being run by the defendants No.1 and 2 and that 

is  the  reason  before  late  Subburaj  died,  he  executed  a  Will  dated 

02.04.2015 in  respect  of  the immovable  properties  owned by him at 

Tiruvallur,  Tuticorin  and  vacant  land  situate  at  Vadaperumbakkam 

Village  and  money  lying  in  ICICI  Bank  and  Indian  Overseas  Bank, 

George Town Branch and other movable properties and these facts are 

known to the 2nd defendant.

10. In the given circumstances, the Bank accounts were being 

maintained by the deceased Subburaj, and when he fell sick, he was 

admitted in the National Hospital and the entire transaction was done by 

the 1st defendant and as such misappropriation of funds does not arise 

in respect of current account and any other accounts of the respective 

banks  and  the  defendants  are  not  aware  that  on  28.09.2017,  the 

plaintiffs gave request letter to freeze the accounts of late Subburaj. It is 
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further averred that the properties were purchased by late Subburaj out 

of his own income from his transport business, in which the defendants 

No.1 and 2 especially, the 1st defendant had taken active part in the said 

business. 

11. The plaintiffs have been living away from the shadow of late 

Subburaj  and  though  they  claimed  that  they  are  the  legal 

representatives of late Subburaj, they have been particularly excluded 

while executing the Will in favour of the 1st defendant and as such, the 

plaintiffs cannot make any claim whatsoever, on the properties owned 

and held by late Subburaj. The question of land grabbing will not arise at 

all,  since  the  1st defendant  alone  is  beneficiary  under  the  Will.  The 

plaintiffs  have  no  right  whatsoever  to  question  the  defendants  with 

regard to money transaction and further no question of misappropriation 

of  funds  of  late  Subburaj  arises.  Therefore,  the  suit  for  recovery  of 

money is not at all maintainable.

12. At trial, the 2nd plaintiff has examined himself as PW1 and 18 

documents  were  marked  through  him.  On  the  defendants'  side, 

1st defendant was examined himself  as DW1 and 8 documents were 

marked.  Discharge  Card  of  deceased  Subburaj  issued  by  Apollo 
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hospital is Ex.B1. Copy of the Will  dated 02.04.2015 alleged to have 

been executed by Subburaj in favour of 1st defendant is Ex.B2.

13. The following issues were framed by the trial Court :

(i) Whether the plaintiffs are entitled to recovery of money from 

     the defendants as prayed for?

(ii) To what relief if any the plaintiffs are entitled to?

14. The points for consideration arise in this appeal are:

(i) Whether the trial Court was incorrect in granting money decree 

     as prayed for in the plaint?

(ii) Whether Will dated 02.04.2015 alleged to have been executed 

    by late Subburaj in favour of the 1st defendant is true, valid, it 

     came into force or not?

(iii) Whether the Appeal has to be allowed or not?

15. PW1 has filed his proof affidavit in line with the details of the 

plaint.  During  the  cross  examination  of  PW1,  when  a  question  was 

posed  to  the  effect  that  before  the  death  of  his  father,  it  is  the 

defendants who were taking care of his father was denied by him. He 

conceded that the last rites as regards his father was performed by his 
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junior paternal uncle's son Aravindhkumar (1st defendant). 

16.  It  has come on  record through the  evidence of  DW1 that 

Subburaj was maintaining account in ICICI Bank, Parrys Corner Branch 

and Indian Overseas Bank, Parrys Corner Branch. At the time of death 

of Subburaj, he did not know what is the amount in the credit of the said 

accounts. After filing of this suit only he came to know that the amount 

of Rs.30,00,000/- is in the account of late Subburaj. Both the above said 

bank account details have been shown in the Will as 4th item.  

17. It is pertinent to note that after the death of Subburaj, DW1 

who was dealing with the Bank accounts of deceased Subburaj [Indian 

Overseas Bank and ICICI Bank].  After the death of Subburaj, DW1 has 

presented  a  cheque  for  an  amount  of  Rs.  2,55,000/-  in  the  Indian 

Overseas Bank, but he did not withdraw the money. As regards the Will, 

he would state  that  he did  not  disclose about  the Will  to  the Indian 

Overseas Bank Officers. When he was posed the question to the effect 

that  when the amounts were withdrawn from the said accounts,  why 

DW1 did not raise objection for the same, for which, he has answered 

that he does not know anything about it. It is also relevant to note that 

he has not taken any steps to encash the said cheque for an amount of 

Rs.2,55,000/-. 
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18. More so, it has also come on record that it is DW1 who has 

withdrawn  the  entire  amount  from the  bank  accounts  as  mentioned 

supra. Exs.A4 , A16 and A17 are the statement of accounts issued by 

the  ICICI  Bank  dated  31.10.2017,  14.12.2020  and  23.12.2020 

respectively. Ex.A18 dated 23.12.2020 are the statement of accounts 

issued by Indian Overseas Bank. It is also his evidence that the driving 

of the trailer vehicle bearing Reg.No.TN-04-AA-7886 was prohibited by 

the Regional Transport Officer. When he was posed a question to the 

effect that he has answered in affirmative. 

19. That apart, it appears that he did not take any steps to vacate 

the prohibition order passed by the Regional Transport Officer (RTO). It 

is his further evidence that steps have been taken to probate the Will. 

DW1 has also stated that he has taken a sum of Rs.30,83,652/- from 

ICICI Bank and he along with the defendants No.2 and 3 have spent it. 

He has withdrawn the amount only in the year 2017. He has admitted 

that  he  has  withdrawn  Rs.30,83,652/-  from  the  bank  account  of 

Subburaj.

20. It is evident from the evidence of PW1 coupled with Exs.A2, 
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A4,  A5  and  A16  to  A18  that  the  father  of  PW1  late  Subburaj  was 

maintaining the bank accounts in both the above said banks. The sum 

and substance of the plaint is that the monies kept by the deceased 

Subburaj in the above two banks were fraudulently withdrawn by the 

defendants to the tune of Rs.30,83,652/- from the current account and 

the complaint  has been lodged to recover the said amount  from the 

defendants  and  the  account  numbers  are  :  Current 

A/c.No.205302000004407  of  Indian  Overseas  Bank  and  S.B.A/c. 

No.602001506280  and Current  A/c.No.602005109124 of  ICICI  Bank, 

Main Branch, Chennai.

21. It is relevant to extract the evidence of DW1 as under:

Rg;g[uh$pf;F  ghhp!;  fhh;dhpy;  cs;s 

IrpIrpI  kw;Wk; IXgp  t';fp  fpisapy;  t';fp 

fzf;F  ,Ue;jJ/  Rg;g[uh$;  ,we;jnghJ  mtuJ 

t';fp fzf;fpy; vt;tst[ bjhif ,Ue;jJ vd;W 

vdf;F bjhpahJ/ thjpfs; ,e;j tHf;if nghl;l 

gpd;dh;  jhd;  Rg;g[uh$;  t';fp  fzf;fpy; 

U:/30.00.000/-  gzk;  ,Ue;j  tptuk;  bjhpe;J 

bfhz;nld;/ ,uz;L  t';fp fzf;FfSk; capypy; 
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ehd;fhtJ  Iapl;lkhf  fhz;gpf;fg;gl;Ls;sJ 

vd;why;  rhpjhd;/  Rg;g[uh$;  capy;  vGjpa  tptuk; 

vdf;F 2018k; Mz;L bjhpa te;jJ/

Rg;g[uh$;  ,wg;gjw;F  Kd;g[k;  gpd;g[k;  mtuJ 

IXgp  kw;Wk;  IrpIrpI  t';fp  fzf;Ffis 

ehd;jhd;  guhkhpj;J  te;njd;/  Rg;g[uh$;  ,we;j 

gpd;dh; ehd; IXgp t';fpapy; U:/2.55.000/-  j;Jf;fhd 

fhnrhiyia  gzkhf  nghl;nld;/  me;j  bjhif 

U:/2.55.000/-  ehd;  vLf;ftpy;iy/  vd;dplk;  capy; 

cs;sJ Fwpj;J ehd;  IXgp  t';fp mYtyh;fsplk; 

bjhptpf;ftpy;iy/  me;j  t';fp  fzf;fpy;  bjhif 

cs;sjh  vd;W  jw;nghJ  vdf;F  bjhpahJ/ 

thjpfs; nkw;go bjhif U:/2.55.000/-  j;ij  me;j 

t';fp  fzf;fpy;  ,Ue;J  vLj;J  tpl;lhh;fs; 

vd;whYk;  mjw;F  ehd;  Ml;nrgid  vJt[k; 

bjhptpf;ftpy;iy  vd;whYk;  mJ  gw;wp  vdf;F 

bjhpahJ/  ehd;  gzkhf  nghl;l  fhnrhiyf;F 

IXgp  t';fp  gzk;  bfhLf;fhjij  nfl;L  capy; 

itj;Js;s  epiyapYk;  ,J  ehs;  tiu  vt;tpj 
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eltof;ifa[k;  vLf;ftpy;iy/  th/rh/M/4.16  kw;Wk; 

17  K:yk;  IrpIrpI  t';fp  fzf;fpy;  bkhj;j 

bjhifa[k; vd;dhy; vLf;fg;gl;ljhFk;/ ,J Fwpj;J 

thjpfs; vd; kPJ gp/rh/M/7 K:yk; nghyP!; g[fhh; 

bfhLj;jdh;/  ehd;  gp/1  tlf;F  flw;fiu 

fhty;epiyaj;jpy;  btwpna  te;J  thjpfsplk; 

U:17.00.000/-  j;jpw;fhd  fhnrhiy  bfhLj;njd; 

vd;why;  nghyPrhh;  vdJ kidtp  b$agphPj;jhit 

kpul;o mt;thW fhnrhiy bfhLf;f brhd;dhh;fs;/ 

mt;thW thjpfSf;F bfhLf;fg;gl;l fhnrhiyapy; 

cs;s  ifbahg;gk;  vd;DilajhFk;/  mt;thW 

fhnrhiy bfhLj;j nghJ vdJ t';fp fzf;fpy; 

nghjpa  bjhif  ,y;iy  vd;w  tptuk;  vdf;F 

bjhpa[k;/  vdJ  Kjy;  tprhuiz  epU:gz 

thf;FK:yj;jpy; Fwpg;gpl;Ls;s KA 01 AE 8010, KA 01 

AE  8011,  TN  04  AA  7886  gjpt[  vz;  bfhz;l 

obuapyh;  thfd';fspy;  TN  04  AA  7886  jw;nghJ 

vd;dplk;  cs;sJ/  me;j  K:d;W  obuapyh;fSk; 

Rg;g[uh$; bgaupy; ,Ue;jJ/  KA 01 AE 8010, KA 01 

AE  8011,   gjpt[  vz;  bfhz;l  obuapyh;fis 
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Rg;g[uh$; capnuhL ,Uf;Fk;nghnj 2015 k; Mz;L 

tpw;W  tpl;lhh;/  TN  04  AA  7886 vd;w  thfdk; 

tl;lhu nghf;Ftuj;J mYtyuhy; Xl;Ltjw;F jil 

bra;ag;gl;Ls;sJ vd;why;  rhpjhd;/  me;j  thfd 

jilia  ePf;fp  Xl;Ltjw;F  ehd;  ve;jtpj 

eltof;ifiaa[k; vLf;ftpy;iy/ 

capiy  g[nuhngl;  bra;a  eltof;if 

vLj;Js;nshk;/  mjw;fhd  Mtz';fs;  vija[k; 

jhf;fy; bra;atpy;iy/

 

IrpIrpI  t';fpapy;  vLf;fg;gl;l  bjhif 

U:/30.83.652/-  ehDk;  2  kw;Wk;  3  gpujpthjpfSk; 

bryt[ bra;njhk;/

ehd;  vdJ  FLk;g  ml;ilapy;  Rg;g[uh$; 

bgaiu jhd;  FLk;g jiyth; vd fhl;oa[s;nsd; 

vd;why; rhpjhd;/

ehd;  Rg;g[uh$;  t';fp  fzf;fpy;  ,Ue;J 
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U:/30.00.000/-  2017  k;  Mz;L  vLj;njd;/  capy; 

nghypahd  Mtzk;  vd;why;  rhpay;y/  2017k; 

Mz;L  capy;  eilKiwapy;  ,y;iy  vd;whYk;. 

ehd;  cs;nehf;fj;Jld;  gzj;ij 

vLj;Jf;bfhz;nld; vd;whYk; rhpay;y/

22. From a careful perusal of testimony of DW1, it is made clear 

that it is DW1 who handled the bank accounts of late Subburaj, after his 

demise he alone was handling the accounts of late Subburaj.  DW1 is 

also aware of the fact that the plaintiffs have taken steps to withdraw 

Rs.2,55,000/-  from the bank account  of  Subburaj  and he would also 

admit that on the other hand, though he had presented a cheque to the 

bank with Rs.2,55,000/- he did not take any steps to encash the same 

would explicate that as the plaintiffs were taking hectic steps, he would 

not succeed in encashing the cheque of the deceased. In this regard, 

DW1 has feigned ignorance, which shows his malafides. It is his further 

clear  admission  that  he  has withdrawn an  amount  of  Rs.30,00,000/- 

from the bank account of the deceased Subburaj. It is also evidence of 

DW1 that when the complaint was lodged by the 2nd plaintiff with the 

Beach Police Station, he has issued a cheque for Rs.17,00,000/- and it 

was dishonoured. 
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23.  It  also  appears  that  the  exparte  order  of  divorce  dated 

30.04.1997  was  passed  in  HMOP No.42  of  1990(filed  by  Deceased 

Subburaj). As per Ex.A3, legal heirship Certificate issued pursuant to 

the death of Subburaj dated 04.10.2017, name of the plaintiffs are given 

as the legal heirs of Subburaj.  As per Section 8 of Hindu Succession 

Act, the plaintiffs are entitled to succeed to the estate of the deceased 

Subburaj.

24.  If  a  Will  is  put-forth  by any person which  cuts  the  line  of 

succession, execution of this Will has to be proved in the manner known 

to law. More so, original of the Will has to be produced by the person 

who claims so. Execution of the Will has to be proved as per Section 63 

of  Indian  Succession  Act,  and  Section  68  of  the  Evidence  Act.  As 

regards this point, when DW1 was posed a question during his cross-

examination, he would state that Probate Original Petition has been filed 

by them with regard to Ex.B2 Will and the proceedings is pending. But, 

no  case  number  is  furnished  in  the  written  statement.  DW1  was 

examined  from  October  to  November  2023.  Subburaj  died  on 

17.07.2017.  
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25. Further, no steps have been taken by him either to produce 

the original Will or no witness connected to the Will was examined. It 

has been stated that  late Subburaj  acquired immovable properties at 

Tiruvallur,  Turicorin and Vadaperumbakkam Village,  Tiruvallur  District 

besides having bank accounts at  George Town branches and in the 

ICICI Bank and IOB. As no steps have been taken by the defendants as 

to the probate of the alleged Will, the defendants cannot lay any claim 

based on the said document.

26. From the above said statement of bank accounts, it is clear 

that  the  amounts  to  the  tune  of  Rs.30,83,652/-  have been  stealthily 

withdrawn by the 1st defendant which is clearly admitted by DW1, who is 

an Engineer.  The defendants have forgotten the fact that though wife of 

late  Subburaj,  Chandra  got  an  exparte  decree  of  divorce  in  HMOP 

No.42 of 1990,  as per law, the plaintiffs who are the children of late 

Subburaj and Chandra are the legal representatives of late Subburaj. 

27. As per the Bank regulations, the ATM card has to be operated 

by the account  holder  only,  since the amount  of  Rs.30,83,652/-  has 

been  established  to  have  been  withdrawn by the  1st defendant  and 

further more it  is his evidence(DW1) that  all  the defendants together 
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have spent the money, withdrawal of money from the bank account of 

late Subburaj by the defendants is not legal. Therefore, the trial Court 

has rightly held that the defendants are jointly and severally liable to pay 

Rs.30,83,652/- to the plaintiffs.

28.  In  view  of  the  above  said  discussions,  we  are  of  the 

considered view that the point Nos.1 and 2 are answered against the 

appellants/defendants.  Further more, we also find no good reason to 

interfere with the findings of the Trial Court.

29. Based on the aforestated discussions and observations, this 

Appeal  Suit  stands  dismissed  and  the  Decree  and  Judgment  dated 

07.03.2024 in O.S.No.4768 of 2021 passed by the XXIII Additional City 

Civil  Court,  Allikulam,  Chennai,  is  confirmed.  No  costs.  Time  for 

payment  is  four  months  from  the  date  of  receipt  of  copy  of  this 

judgment.  Consequently,  connected  civil  miscellaneous  petition  is 

closed.

    (J.N.B. J.,)    (R.K.M. J.,)
30.09.2024            

Index : Yes/No
Internet : Yes/No
Speaking Order/Non-Speaking Order
Neutral Citation Case: Yes/No

Page 19/21
https://www.mhc.tn.gov.in/judis



A.S.No.641 of 2024

ssn

To
The XXIII Additional City Civil Court, 
Allikulam, Chennai.

J. NISHA BANU, J.,
and

R.KALAIMATHI, J.,
ssn

A.S.No.641 of 2024
and

C.M.P.No.20437 of 2024

Page 20/21
https://www.mhc.tn.gov.in/judis



A.S.No.641 of 2024

30.09.2024

Page 21/21
https://www.mhc.tn.gov.in/judis


