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THE HONOURABLE MR.JUSTICE N.ANAND VENKATESH

Civil Miscellaneous Appeal No.1045 of 2024

1. Maruthamuthu

2. Asoke
... Appellants
Vs.

1. Dhinesh
2. M/s.Shriram General Insurance Co Ltd.

C-142, 1* Floor, Jayashri Tower's,

6™ Cross, Thillai Nagar,
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Civil Miscellaneous Appeal filed under Section 173 of the Motor Vehicles
Act, 1988, against the judgement and award of the Motor Accident
Claims Tribunal (Principal District Court), Perambalur in MCOP No.68
of 2020 dated 10.10.2022.

For Appellant : P.Parthikannan

For Respondents : M/s.N.Sakthivel for R1
M/s.R.Sree Vidhya for R2
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skokoskoskek

JUDGMENT

The claimants not being satisfied with the contributory
negligence of 50% attributed against the rider of the two wheeler has filed
this appeal against the award passed by Motor Accident claim Tribunal
(Principal District Court), Perambalur in M.C.O.P.No.68 of 2020 dated

26.10.2022.

2. The claimants are the husband and son of the deceased
Rasathi. On 05.10.2019, the 2™ claimant, who is the son of the deceased
was riding the two wheeler in which the deceased was traveling as a
pillion rider. The two wheeler was proceeding in Ariyalur to Kallankurichi
main road and when it was going near Ayikuttai at about 9.00 a.m, the
offending vehicle belonging to the 1* respondent was driven in a rash and
negligent manner and this vehicle had caused a slight impact on the two
wheeler, which was going in the front. As a result of which, the rider of
the two wheeler lost his balance and fell down and the pillion rider
suffered grievous injuries. As a result of which, she succumbed to the

injuries on 09.10.2019. An FIR was registered in Crime No.139 of 2019
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on 06.10.2019, based on the complaint given by the 2™ claimant. It is
under these circumstances, the claim petition came be filed before the

Tribunal seeking for payment of compensation.

3. The Tribunal on considering the facts and circumstances of
the case and on appreciation of evidence came to a conclusion that the
accident had not taken place in the manner in which it was projected by
PW1 and to arrive at this conclusion, the Tribunal took into consideration
the report of the Motor Vehicle Inspector, which was marked as Ex.R2
and R3 and attributed 50% contributory negligence against the rider of
the two wheeler and the 1* respondent was made liable only for 50% and
consequently, the insurance company was vicariously made liable to pay

the compensation only to an extent of 50%.

+. Having rendered the above finding, the Tribunal proceeded

to fix the total compensation at Rs.20,03,112/- under various heads in the

following manner :-
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Sl. | Compensation awarded under the Amount
No. head (in Rs.)

1. |Annual Income =Rs.14,562/- +
3,641 (25% F.P)
x12=
=Rs.2,18,436/-

2. | After Deducting 1/3 rd Rs.1,45,624/-
Applying Multiplier 13 =Rs.1,45,624/- x

13 =
=Rs.18,93,112/-

4. |Loss of Dependency Rs.18,93,112/-

5. |Consortium =Rs.40,000/-
Parental Consortium ( 1 x 40,000) |=Rs.40,000/-

6. Loss of Estate =Rs.15,000/-
Funeral Expenses =Rs.15,000/-
Total =Rs.20,03,112/-
(-) 50% of the contributory =Rs.10,01,556/-
negligence on the part of the two
wheeler rider / 2™ petitioner

balance 50% was directed to be paid with interest at the rate of 7.5% per

annum.

5.

From the above compensation, 50% was deducted and the

The claimants aggrieved by the same, have filed the present

appeal before this Court.
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6. Heard Mr.P.Parthikannan, learned counsel for
appellants/claimants and M/s.N.Sakthivel, learned counsel for 1%

respondent and M/s.R.Sreevidhya, learned counsel for 2™ respondent.

7. This Court carefully considered the submissions made on

either side and the materials available on record.

8. This Court also carefully went through the award passed by

the Tribunal.

9. In order to appreciate the finding of the Tribunal attributing
50% contributory negligence on the rider of the two wheeler, it will be
necessary to go through the evidence of PW1, who was the rider of the
vehicle. The relevant portion in the cross examination of PW1 is extracted
hereunder :-
@msssr arsmsder  wauGSlw AnGssn  goulLg. eSS
BLES T @ram®  Cumpsiser  Cur@L  oeTelng  S|SOLTET  STEme
gTarnTeR  SfGTET.  TET@EMLL  ATHESOE YheLCuTer  Gurs  Geussher
uESUTLH sl @usgel L. qEuNSE 5 TSI areflime. b6
Sireur &6 &G mMEUT SLIGLITIL IS 61T 8607 & 8560 Leorum e 85lev

5/13

https://lwww.mhc.tn.gov.in/judis




Civil Miscellaneous Appeal No.1045 of 2024

CurgsQermrCLer srarmred &ML, BS STEFUND GTer sTET ST
&6y af\grgef Lrr earmw, oLSSNG HTET STIEIL Ty QETeTeaTma

&iflweve.

10. It is also relevant to take notice of the allegations made in the
FIR, which was marked as Ex.P1 and the relevant portion is extracted
hereunder:-
SLES 05102019 1 G mrew eeTs ouoWLT  FTETSSWD
sunEEHEd) salus arsTTey Qumurst CorallwseE &mfl GuUiusNETS
STEUTG| LOTLOT  SEVLLIT6TOT G Lo lear Hero Honda Splendor Plus TN 61A
5668 g THSSIS OETeET(H  ErET QUL g LT TrETSE)
Nereormed o Lsming  Qemerimr. gt t0 searm@hlsd)  smameuil
sreme  9.30  wesflwsTall %u.ﬂa::@l_.ﬁﬂ)l_ onGs  sTooullr @LE  UMLTS
Qssrn  Qeraremes Curgl 965 sToaul FESERSE Sararmed  Qum
aforsn Gl (s Qb &med wral L 3surr@5r'r LHEDS ST SHETSTTe
sauar TN 48 AS 0181 Mahindra pleU.p oW 9SCasLTESILD
Ly BS TaTE oemgmu WHS Qs Yuerm CuTg BTET Qs Gearm
susmrgufy Curglugre Mo sELrH ameuesrs £6y Synsse aarsE
g & LOML aeg ST Wlpule STl STUWLL TS LTRSS

ool LRSS STUYL Ysw Loy @& ComarulmLul Ty ST
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TOULLE. SHu0 QsfEg ams farg SUuT LEHSYWSS CuTsGney eSS
§TTBIG 6T Sfugym & LD(T5& SleuLDE DT UleD Camgs. 5T 6ar
QeuefCrmurefiure  Helems Qunm GoramCLer. @&k  UOLTASBE ST

B ETETUSTR g@&ngfr LESSISOMTT  DEHESSADDETHE — Gloe
HEemesE U @uSSILLLTT. Lhsgauwmearuly sukoarellrd) G nhs

UGS,

11.  The Tribunal has come to a conclusion that the rider of the
two wheeler would have contributed to the negligence only based on the
fact that the report of the Motor Vehicles Inspector shows that there was
no damage on the rear side of the two wheeler and the damage had taken
place only in the front head light and the two indicators on the front side.

That apart, there was no damage for the offending vehicle.

12.  The contributory negligence cannot be attributed only based
on the report of the Motor Vehicles Inspector. At the best, the report of the
Motor Vehicles Inspector can only be a corroborative piece of evidence
and for the purpose of attributing contributory negligence, there must be

some substantial evidence which will be supported by the report of the
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Motor Vehicle Inspector. Such substantive evidence could have been
recorded if the driver of the offending vehicle had been examined on the
side of the respondents. If the driver of the offending vehicle had spoken
about the accident and the version given by him goes in line with the
report of the Motor Vehicles Inspector, then there is some reason for
attributing contributory negligence against the rider of the two wheeler. In
the absence of such substantive evidence, contributory negligence cannot
be attributed against the rider of the two wheeler only based on the report

of the Motor Vehicle Inspector.

13.  Appreciation of evidence in a motor vehicles case is merely
based on common sense. The version given by PW1 with respect to the
accident is almost consistent and what has been stated in the FIR has
been reiterated in the cross examination of PW1. When a two wheeler is
over taken by a four wheeler, it is not necessary that the four wheeler
must physically hit the two wheeler, in order to cause the accident. It is
enough if the four wheeler merely touches the two wheeler and that will
result in the rider of the two wheeler lose the balance. Under such

circumstances, there will be no damage on the side of the two wheeler
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and once the rider of the two wheeler lost his balance, thereafter, the
manner in which he falls down and the damages that happens to the two

wheeler will depend upon the facts of each case.

14. There is no dispute with regard to the fact that the offending
vehicle was very much present in the scene of occurrence. The evidence of
PWI1 has not been discredited in the cross examination. The driver of the
offending vehicle has not been examined on the side of the respondents.
Therefore, this Court holds that contributory negligence cannot be
attributed against the rider of the two wheeler merely based on the report
of the Motor Vehicles Inspector. Hence, the finding rendered by the
Tribunal attributing 50% contributory negligence against the rider of the
two wheeler is liable to be interfered and accordingly, the same is hereby

set-aside.

15. The compensation that has been fixed by the Tribunal under
various heads is reasonable and it does not require the interference of this
Court. However, it is seen that the Tribunal has only deducted 1/3 rd

towards the personal expenses of the deceased. In the instant case, the
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son was aged about 29 years and the husband was aged about 49 years
and the Judgment of the Apex Court in [Sarla Verma & others Vs.
Delhi Transport Corporation & another] reported in 2009 (2)
TNMAC 1 SC, which was subsequently confirmed in [National
Insurance Co. Ltd., Vs. Pranay Sethi and others] reported in 2017 (2)
TN MAC 609 (SC) makes it clear as to when 1/3™ can be deducted
towards personal expenses. Those parameter will not apply to the facts of
the present case. Therefore, the Tribunal ought to have deducted 2 from
the personal expenses of the deceased. Therefore, the compensation under
the head of loss of dependency is calculated as follows :-
Loss of Dependency = 14,562/- + 3,641/- (25%) x 12
=2,18,436/-x 13 -1/2

= 14,19,834/-

16. In the light of the above discussion, the compensation fixed

by the Tribunal is modified in the following terms :-

Sl. | Compensation awarded under the Amount
No. head (in Rs.)
1. |Loss of Dependency Rs.14,19,834/-
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Sl. | Compensation awarded under the Amount
No. head (in Rs.)
2. |Consortium =Rs.40,000/-
Parental Consortium ( 1 x 40,000) =Rs.40,000/-
3. |Loss of Estate =Rs.15,000/-
Funeral Expenses =Rs.15,000/-
Total =Rs.15,29,834 /-

17. The compensation awarded by the Tribunal at Rs10,01,556/- is
enhanced to Rs.15,29,834/-. The second respondent insurance company
is directed to deposit the enhanced compensation, less the amount already
deposited, together with interest at 7.5% p.a. from the date of claim
petition till the date of deposit within a period of four weeks from the date
of receipt of this judgment. Insofar as the enhanced compensation of
Rs.5,28,278/- is concerned, the appellants/claimants will not be entitled
for interest for the period of delay of 170 days as was ordered by this
Court in C.M.P.No0.26291 of 2023, dated 08.04.2024. Insofar as the
enhanced compensation is concerned, the deficit court fee, if not paid,
shall be paid by the appellant. The other directions issued by the Tribunal

with regard to the mode of payment of compensation remains unaltered.

In the result, the Civil Miscellaneous Appeal is partly allowed in the
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above terms. No costs.

07.06.2024

Speaking Judgment/Non-speaking Judgment
Index :Yes/No
Neutral citation: Yes/No
rka

N.ANAND VENKATESH..J

rka
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To
Motor Accident Claims Tribunal (Principal District Court), Perambalur

Civil Miscellaneous Appeal No.1045 of 2024

07.06.2024
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