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2.  Asoke

 ... Appellants

Vs.
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of 2020 dated 10.10.2022.
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*****

JUDGMENT

The  claimants  not  being  satisfied  with  the  contributory 

negligence of 50% attributed against the rider of the two wheeler has filed 

this appeal against the award passed by Motor Accident claim Tribunal 

(Principal District Court), Perambalur  in M.C.O.P.No.68 of 2020 dated 

26.10.2022.

2. The  claimants  are  the  husband  and  son  of  the  deceased 

Rasathi. On 05.10.2019, the 2nd claimant, who is the son of the deceased 

was riding the two wheeler in which the deceased was traveling as   a 

pillion rider. The two wheeler was proceeding in Ariyalur to Kallankurichi 

main road and when it was going near Ayikuttai at about 9.00 a.m, the 

offending vehicle belonging to the 1st respondent was driven in a rash and 

negligent manner and this vehicle had caused a slight impact on the two 

wheeler, which was going in the front. As a result of which, the rider of 

the  two  wheeler  lost  his  balance  and  fell  down  and  the  pillion  rider 

suffered grievous injuries.  As a  result  of which,  she succumbed to the 

injuries on 09.10.2019. An FIR was registered  in Crime No.139 of 2019 
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on 06.10.2019, based on the complaint given by the 2nd claimant.  It is 

under these circumstances,  the claim petition came be filed before the 

Tribunal seeking for payment of compensation. 

3. The Tribunal on considering the facts and circumstances of 

the case and on appreciation of evidence came to a conclusion that the 

accident  had not taken place in the manner in which it was projected by 

PW1 and to arrive at this conclusion, the Tribunal took into consideration 

the report of the Motor Vehicle Inspector, which was marked as Ex.R2 

and R3 and attributed 50% contributory negligence against the rider of 

the two wheeler and the 1st respondent was made liable only for 50% and 

consequently, the insurance company was vicariously made  liable to pay 

the compensation only to an extent of 50%.

4. Having rendered the above finding, the Tribunal proceeded 

to fix the total compensation at Rs.20,03,112/- under various heads in the 

following manner :- 
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Sl.

No.

Compensation awarded under the  

head

Amount

(in Rs.)

1. Annual Income =Rs.14,562/- + 

3,641 (25% F.P) 

x 12 = 

=Rs.2,18,436/-

2. After Deducting 1/3 rd Rs.1,45,624/-

3. Applying Multiplier 13 =Rs.1,45,624/- x 

13 = 

=Rs.18,93,112/-

4. Loss of Dependency Rs.18,93,112/-

5. Consortium 

Parental Consortium ( 1 x 40,000)

=Rs.40,000/-

=Rs.40,000/-

6. Loss of Estate

Funeral Expenses

=Rs.15,000/-

=Rs.15,000/- 

Total =Rs.20,03,112/-

(-)  50%  of  the  contributory 

negligence on  the  part  of the  two 

wheeler rider / 2nd petitioner

=Rs.10,01,556/-

From the above compensation, 50% was deducted and the 

balance 50% was directed to be paid with interest at the rate of 7.5% per 

annum.

5. The claimants aggrieved by the same, have filed the present 

appeal before this Court.
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 6. Heard  Mr.P.Parthikannan,  learned  counsel  for 

appellants/claimants  and  M/s.N.Sakthivel,   learned  counsel  for  1st 

respondent and M/s.R.Sreevidhya, learned counsel for 2nd respondent. 

7. This  Court  carefully  considered  the  submissions  made  on 

either side and the materials available on record.

8. This Court also carefully went through the award passed by 

the Tribunal.

 

9. In order to appreciate the finding of the Tribunal attributing 

50% contributory negligence on the rider of the two wheeler, it will be 

necessary to go through the evidence of PW1, who was the rider of the 

vehicle. The relevant portion in the cross examination of PW1 is extracted 

hereunder :-

,Urf;fu  thfdj;jpd;  Kd;gFjpapy;  rpWnrjk;  Vw;gl;lJ/  tpgj;J 

ele;j  rhiy  ,uz;L  ngUe;Jfs;  nghFk;  mstpw;F  mfykhd  rhiy 

vd;why;  rupjhd;/  vd;Dila  thfdj;ij  Ke;jpg;nghd  nghJ  ntdpd; 

gf;fthl;L fk;gp ,oj;Jtpl;lJ/ vjpu;g[wj;jpy; ve;j thfdKk; tutpy;iy/ ehd; 

jhd;  ftdf;Fiwthfg;ngha;  me;j  thfdj;jpy;  gpd;g[wj;jpy; 
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nkhjpf;bfhz;nld; vd;why; rupay;y/ me;j mjpu;rprpapy; jhd; vd; jhahu; 

fPnH tpGe;Jtpl;lhh; vd;Wk;. tpgj;jpw;F ehd; fhuzk; vd;Wk; brhd;dhy; 

rupay;y/  

10. It is also relevant to take notice of the allegations made in the 

FIR, which was marked as Ex.P1 and the relevant portion is extracted 

hereunder:-

fle;j  05/10/2019  k;  njjp  ehDk;  vdJ  mk;kh  uhrhj;jpa[k; 

fy;y';Fwpr;rp  fypa[f tujuh$ bgUkhs;  nfhtpYf;F rhkp  Fk;gpLtjw;fhf 

vdJ khkh fy;ahzFkhhpd; Hero Honda Splendor Plus TN 61A 

5668  tz;oia  vLj;Jf;  bfhz;L  ehd;  Xl;l  vdJ mk;kh  uhrhj;jp 

gpd;dhy;  cl;fhh;e;J  bfhz;lhh;/  mhpaYhh;  to  fy;yh';Fwpr;rp  rhiyapy; 

fhiy 9/30 kzpastpy;  Mapf;Fl;il  mUnf rhiyapd;  ,lJ g[wkhf 

brd;w  bfhz;oUe;j  nghJ  mnj  rhiyapy;  v';fSf;F  gpd;dhy;  bgah; 

tpyhrk; nfl;Lj; bjupe;j jpUr;rp khtl;lk; g{thSh;  kUij kfd; fdfuh$; 

vd;gth;  TN 48 AS 0181 Mahindra pickup  ia mjpntfkhft[k; 

Xl;o te;J vdJ tz;oia Ke;jp bry;y Kad;w nghJ ehd; Xl;or; brd;w 

tz;oapy; nkhjpajhy; epiy jLkhwp tz;oapypUe;J fPnH tPGe;jjpy; vdf;F 

tyJ if kw;Wk; tyJ fhy; Kl;oapy; rpuhapg;g[ fhaKk; vdJ mk;kht[f;F 

jiyapy; gyj;j fhaKk; Kfk; kw;Wk; ,lJ njhs;gl;ilapy; rpuha;g;g[ fhaKk; 
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Vw;gl;lJ/ jfty; bjhpe;J te;j vdJ mg;gh kUjKj;J nghf;Ftz;o gpoj;J 

v';fis  mhpaYhh;  muR  kUj;Jtkidapy;  nrh;j;jhh;/  ehd; 

btspnehahspahf  rpfpr;ir  bgw;W  bfhz;nld;/  ,jpy;  mk;kht[f;F  fhak; 

mjpfk;  vd;gjhy;  j";rht{h;  kUj;Jfy;Yhhp  kUj;Jtkidf;F  nky; 

rpfpr;irf;F mDg;gp itf;fg;gl;lhh;/ kUj;Jtkidapy; Raepidtpd;wp ,Ue;J 

tUfpwhh;/

11. The  Tribunal has come to a conclusion that the rider of the 

two wheeler would have contributed to the negligence only based on the 

fact that the report of the Motor Vehicles Inspector shows that there was 

no damage on the rear side of the two wheeler and the damage had taken 

place only in the front head light and the two indicators on the front side. 

That apart, there was no damage for the  offending vehicle.

12. The contributory negligence cannot be attributed only based 

on the report of the Motor Vehicles Inspector. At the best, the report of the 

Motor Vehicles Inspector can only be a corroborative piece of evidence 

and for the purpose of attributing contributory negligence, there must be 

some substantial evidence which will be supported by the report of the 

7/13
https://www.mhc.tn.gov.in/judis



Civil Miscellaneous Appeal No.1045 of 2024

Motor  Vehicle  Inspector.  Such  substantive  evidence  could  have  been 

recorded if the driver of the offending vehicle had been examined on the 

side of the respondents. If the driver of the offending vehicle had spoken 

about the accident and the version given by him goes in line with the 

report  of  the  Motor  Vehicles  Inspector,  then  there  is  some reason  for 

attributing contributory negligence against the rider of the two wheeler. In 

the absence of such substantive evidence, contributory negligence cannot 

be attributed against the rider of the two wheeler only based on the report 

of the Motor Vehicle Inspector. 

13. Appreciation of evidence in a motor vehicles case is merely 

based on common sense.  The version given by PW1 with respect to the 

accident is almost  consistent  and what has been stated in the FIR has 

been reiterated in the cross examination of PW1. When a two wheeler is 

over taken by a four wheeler, it is not necessary that the four wheeler 

must physically hit the two wheeler, in order to cause the accident. It is 

enough if the four  wheeler merely touches the two wheeler and that will 

result  in  the  rider  of  the  two  wheeler  lose  the  balance.  Under  such 

circumstances, there will be no damage on the side of the two wheeler 
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and once the rider  of the two wheeler  lost  his  balance,  thereafter,  the 

manner in which he falls down and the damages that happens to the two 

wheeler will depend upon the facts of each case.

14. There is no dispute with regard to the fact that the offending 

vehicle was very much present in the scene of occurrence. The evidence of 

PW1 has not been discredited in the cross examination. The driver of the 

offending vehicle has not been examined on the side of the respondents. 

Therefore,  this  Court  holds  that  contributory  negligence  cannot  be 

attributed against the rider of the two wheeler merely based on the report 

of  the  Motor  Vehicles  Inspector.  Hence,  the  finding  rendered  by  the 

Tribunal attributing 50% contributory negligence against the rider of the 

two wheeler is liable to be interfered and accordingly, the same is hereby 

set-aside. 

15. The compensation that has been fixed by the Tribunal under 

various heads is reasonable and it does not require the interference of this 

Court.  However,  it  is seen that  the Tribunal has  only deducted 1/3 rd 

towards the personal expenses of the deceased. In the instant case, the 
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son was aged about 29 years and the husband was aged about 49 years 

and the Judgment  of the Apex Court in   [Sarla Verma & others Vs. 

Delhi  Transport  Corporation  &  another]  reported  in   2009  (2) 

TNMAC  1  SC,  which  was  subsequently  confirmed  in   [National  

Insurance Co. Ltd., Vs. Pranay Sethi and others] reported in 2017 (2)  

TN MAC 609  (SC)  makes  it  clear  as  to  when  1/3rd can  be  deducted 

towards personal expenses. Those parameter will not apply to the facts of 

the present case. Therefore, the Tribunal ought to have deducted ½ from 

the personal expenses of the deceased. Therefore, the compensation under 

the head of loss of  dependency is calculated as follows :-

Loss of Dependency = 14,562/- + 3,641/- (25%) x 12

    = 2,18,436/- x 13 -1/2

    = 14,19,834/-

16.   In the light of the above discussion, the compensation fixed 

by the Tribunal is modified in the following terms :-

 

Sl.

No.

Compensation awarded under the  

head

Amount

(in Rs.)

1. Loss of Dependency Rs.14,19,834/-
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Sl.

No.

Compensation awarded under the  

head

Amount

(in Rs.)

2. Consortium 

Parental Consortium ( 1 x 40,000)

=Rs.40,000/-

=Rs.40,000/-

3. Loss of Estate

Funeral Expenses

=Rs.15,000/-

=Rs.15,000/- 

Total =Rs.15,29,834 /-

17. The compensation awarded by the Tribunal at Rs10,01,556/- is 

enhanced to Rs.15,29,834/-. The second respondent insurance company 

is directed to deposit the enhanced compensation, less the amount already 

deposited,  together  with  interest  at  7.5% p.a.  from the  date  of  claim 

petition till the date of deposit within a period of four weeks from the date 

of  receipt  of  this  judgment.  Insofar  as  the  enhanced  compensation  of 

Rs.5,28,278/-  is concerned, the appellants/claimants will not be entitled 

for interest for the period of delay of 170 days as was ordered by this 

Court  in  C.M.P.No.26291  of  2023,  dated  08.04.2024.  Insofar  as  the 

enhanced compensation is concerned, the deficit court  fee, if not paid, 

shall be paid by the appellant. The other directions issued by the Tribunal 

with regard to the mode of payment of compensation remains unaltered. 

In the result, the Civil Miscellaneous Appeal is partly allowed in the 
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above terms. No costs.

07.06.2024

Speaking Judgment/Non-speaking Judgment

Index   :Yes/No

Neutral citation: Yes/No

rka

N.ANAND VENKATESH.,J

rka
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To

 Motor Accident Claims Tribunal (Principal District Court), Perambalur 

Civil Miscellaneous Appeal No.1045 of 2024

07.06.2024
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