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JUDGMENT

This  Second  Appeal  is  filed  to  set  aside  the  Judgment  and  Decree  dated 

20.02.2020 passed in  A.S.No.31 of  2016 on the  file  of  the II  Additional  District 

Court,  Vellore  @ Ranipet  confirming the Judgment  and Decree dated 15.06.2016 

passed in O.S.No.517 of 2014 on the file of Subordinate Court, Arakonam.

2.The unsuccessful plaintiffs are the appellants in the Second Appeal.

3.The Second Appeal is filed against the confirming judgment and decree of 

the lower appellate court in dismissing the suit for partition of the plaintiff.

4.The parties will be referred to as per their rank in the trial court.

5.The summary of facts leading to the Second Appeal are as follows:

The  plaintiffs  and  the  defendants  are  the  children  of  one  Vedachalam.  The  said 

Vedachalam  had  two  wives  and  the  plaintiffs  are  the  first  wife's  children.  The 

defendants are the children of second wife of Vedachalam. According to the plaintiffs, 
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the suit  property was the ancestral  property of their  father Vedachalam. After  the 

death of Vedachalam on 02.11.2007, the plaintiffs and defendants jointly enjoyed the 

suit property. The plaintiff's state that both the plaintiffs and defendants had equal 

share in the suit property, but as the defendants were acting against the interest of 

plaintiffs and also because the defendants were not ready for amicable partition, the 

plaintiffs  were  constrained  to  file  the  above  suit  for  their  6/8  share  in  the  suit 

properties.

6.The defendants in the written statement admitted that they were step brothers 

of plaintiffs, but the defendants denied that the suit property was ancestral property. 

According to the defendants,  the suit  property originally belonged to their  grand-

mother, Dheivanaiammal and she executed a settlement deed in favour of their father, 

Vedachalam, on 07.04.1973. The defendants hence stated that the suit property was 

the absolute property of Vedachalam.  According to the defendants, out of love and 

affection for the defendants, Vedachalam, their father, executed a registered Will on 

15.02.2007 bequeathing the suit properties to them.  Under the Will, the 1
st
 defendant 

was allotted 'A'  schedule property and the 2
nd

 defendant was allotted 'B' schedule 
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property. After the demise of Vedachalam on 02.11.2007, the defendants became the 

absolute owners of their respective shares and they were in possession and enjoyment 

of  the  property  by  affecting  mutation  of  revenue  records  in  their  names.  The 

defendants therefore stated the plaintiffs were not entitled to any share in the suit 

property. 

7.Before the trial  court the 4
th
 plaintiff  was examined as P.W1 and marked 

Ex.A1 to Ex.A3. The 1
st
 defendant examined himself as D.W1 and examined one of 

the attestors of the Will as D.W2. The defendants marked Ex.B1 to Ex.B12 on their 

side.

8.The trial court on an appreciation of the entire evidence on record held that 

the suit property was the absolute property of Vedachalam and that the Will executed 

by Vedachalam in favour of the defendant was valid and it was proved in accordance 

with law.  The trial court therefore dismissed the suit. Aggrieved by the judgment and 

decree of the trial court, the plaintiffs filed an appeal in A.S.No.31 of 2016 before II 

Additional District Judge, Vellore at Ranipet. The lower appellate court concurred 
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with the findings of the trial court and held that the suit property was the absolute 

property of Vedachalam, that the propounder of the Will had proved the same and 

hence held the Will was valid.  The lower appellate court further found that there 

were no suspicious circumstances surrounding the execution of the Will. The lower 

appellate court therefore dismissed the appeal. Aggrieved by the confirming judgment 

of the lower appellate court, the plaintiffs have filed the Second Appeal. 

9.At  the  time  of  admission  of  the  Second  Appeal,  this  court  framed  the 

following substantial questions of law:

“i) Whether the Courts below are right in finding that Exhibit  

B12 Will was proved, when actually the signatures of the testator and  

attester were not shown to the attester at the time of his examination  

and proved in accordance with law?

ii)  Whether  non-suiting  the  plaintiffs  when the  Will  was  not  

proved in accordance with law can be sustained?”

5/27

https://www.mhc.tn.gov.in/judis



S.A.No.1022 of 2021

10.The learned counsel for the appellants in support of the above substantial 

questions of law submitted that the Will was not proved in a manner known to law 

and therefore the findings of the courts below to the contrary were unsustainable.  

11. The learned counsel for the appellants relied on the following judgments

1.Duraikannu  Padayachi  Vs.  Meera  reported  in  2003  SCC 

Online Mad 1121; 

2.Suguna  Bai  Vs.  Muniammal  @  Dhanalakshmi  and  Others 

reported in 1996 MLJ 596; 

3.Ram Piari Vs. Bhagwant and Others reported in 1990 (3) SCC 

364; and 

4.Govindan Chettiar (Died) Vs. Akilandam alias Seethalakshmi 

reported in 1997 3 LW 673. 

The learned counsel for the appellants relied on the above judgments in support 

of his contention that the attestation and execution of the Will was not proved by the 

propounders of the Will.  
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12.The  learned  counsel  further  submitted  that  there  were  suspicious 

circumstances shrouding the execution of the Will  and therefore the courts below 

erred in finding that the Will was valid.  The learned counsel therefore submitted that 

the concurrent judgments of the Court's below deserved to be setaside.   

13.The  learned  counsel  for  the  respondents  submitted  that  inspite  of  the 

defendant's legal notice dated 23.01.2009, the plaintiffs did not even whisper about 

the Will in the plaint, leave alone denying its execution. The learned counsel further 

submitted that as there were no pleadings denying the execution of the Will and the 

suspicious circumstances shrouding the execution of the Will, the Will is deemed to 

be proved and the plaintiff's cannot question the validity of the Will.  The learned 

counsel further submitted that a presumption of validity of will under Section 114(e) 

of the Indian Evidence Act arises, as admittedly the Will is a registered Will. The 

learned counsel finally submitted that this court under Section 100 CPC should be 

reluctant in interfering with the concurrent findings of facts of the courts below.
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14.I have heard both the learned counsels and I have perused the materials 

placed on record.

15.As  both  the  substantial  questions  of  law  are  interrelated,  the  same  are 

taken-up together.

The  undisputed  facts  of  the  case  are  that  plaintiffs  and  defendants  are  the 

children  of  one  Vedachalam  who  had  two  wives.  The  1
st
 wife  of  Vedachalam, 

Ananthammal predeceased Vedachalam, so also 2
nd

 wife Manimegalai predeceased 

him. The plaintiffs are the children of the 1
st
 wife, Ananthammal. The defendants are 

the children of 2
nd

 wife Manimegalai. Vedachalam died on 02.11.2007. The plaintiffs 

claimed that the suit properties were the ancestral property of Vedachalam and after 

his death the same were enjoyed jointly by the plaintiffs and the defendants. As the 

defendants were acting against the interest of the plaintiffs, the plaintiffs approached 

the defendants for an amicable partition, but because the defendants declined, the 

plaintiffs filed the suit for their 6/8 share in the suit properties. 
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16.The defendants on the other hand contended that the suit properties were not 

ancestral property but were the absolute property of Vedachalam who acquired the 

property  from his  mother,  Deivanaiammal  under  the  settlement  dated  07.04.1973 

marked as Ex.B2. The defendants further case was that Vedachalam out of love and 

affection for the defendants executed a registered Will in their favour on 15.02.2007 

which is marked as Ex.B12. Under the Will 'A' schedule properties were allotted to 

the 1
st
 defendant and the 'B' schedule properties were allotted to the 2

nd
 defendant. 

Vedachalam died on 02.11.2007 and after his demise, the defendants were in peaceful 

possession and enjoyment of their respective shares by transferring revenue records 

in their names. The defendants therefore submitted that the plaintiffs were not entitled 

to the relief of partition. 

17.On the nature of the property it is seen that the plaintiffs have not let in any 

evidence  to  establish  their  plea  that  the  suit  property  was  ancestral  property  of 

Vedachalam,  but  the  defendants  on  the  other  hand  have  produced  Ex.B2  dated 

07.04.1973, which clearly proves that the suit property was the absolute property of 

Vedachalam.  In the absence of any evidence on the side of the plaintiffs on the 
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ancestral nature of property, the irresistible conclusion is that the suit properties are 

only the absolute  properties  of   Vedachalam, he having acquired the same under 

Ex.B2, the settlement deed dated 07.04.1973 executed by his mother in his favour.  

18.The learned counsel for the respondent submitted that as the execution of 

the Will was not denied and even the suspicious circumstances were not pleaded, this 

court should not interfere with the concurrent findings of facts of the Courts below on 

the validity of the Will.  I am afraid the said contention cannot be countenanced. It is 

settled that  the burden to  prove the Will  is  on the propounder  of  the Will.   The 

provisions of Section 63 of the Indian Succession Act and Section 68 of the Indian 

Evidence Act are mandatory and therefore the propounder of the Will is bound to 

satisfy  the  mandatory  requirements  of  Section  63  and  Section  68.   In  my  view 

therefore the absence of plea is of no consequence. 

19.The Will is a solemn document.  The Will speaks from the death of the 

testator and therefore the court has to sit in the arm chair of the testator to find out if 

the Will was the last testament of the maker. The propounder has to satisfy the Courts 
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conscience  on  the  validity  of  the  Will  by  dispelling  all  suspicious  circumstances 

shrouding it.  

20.The  Hon'ble  Supreme Court  as  early  as  in  1959 laid  down the  guiding 

principles to be followed while examining the validity of the will.  The guideline laid 

down in the Judgment of the Hon'ble Supreme Court in  H.Venkatachala Iyengar  

versus  B.N.Thimmajamma  and  Others reported  in  AIR  1959  SC  443 are 

summarized as follows:

“...Generally a propounder of the Will has to prove the due and 

valid execution of the Will.  

...in dealing with the proof of wills the court will start on the  

same enquiry as in the case of the proof of documents. 

The propounder would be called upon to show by satisfactory  

evidence that the will was signed by the testator, that the testator at  

the relevant time was in a sound and disposing state of mind, that he  

understood  the  nature  and  effect  of  the  dispositions  and  put  his  

signature to the document of his own free will. 

Ordinarily when the evidence adduced in support of the will is  

disinterested,  satisfactory  and  sufficient  to  prove  the  sound  and  
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disposing state of the testator's mind and his signature as required by  

law, courts would be justified in making a finding in favour of the  

propounder.  

There may, however, be cases in which the execution of the will  

may be surrounded by suspicious circumstances. 

In  such  cases  the  court  would  naturally  expect  that  all  

legitimate  suspicions  should  be  completely  removed  before  the  

document is accepted as the last will of the testator. 

The presence of such suspicious circumstances naturally tends  

to make the initial onus very heavy; and, unless it  is satisfactorily  

discharged, courts would be reluctant to treat the document as the  

last will of the testator. 

.... if a caveat is filed alleging the exercise of undue influence,  

fraud or coercion in respect of the execution of the will propounded,  

such pleas may have to he proved by the caveators; but, even without  

such pleas circumstances may raise a doubt as to whether the testator  

was acting of  his own free will  in executing the will,  and in such  

circumstances, it would be a part of the initial onus to remove any  

such legitimate doubts in the matter.

...  in  determining  the  question  as  to  whether  an  instrument  

produced before the court is the last will of the testator, the court is  

deciding a solemn question and it must be fully satisfied that it had  
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been  validly  executed  by  the  testator  who  is

no longer alive. 

21.The  law  as  laid  down  by  the  Hon'ble  Supreme  Court  in  the  aforesaid 

judgment is followed till date and there is no dearth of case laws on the subject.  I 

would like to refer to just one more judgement in this regard.  The Hon'ble Supreme 

Court in the case of Savithri and others v. Karthyayani Amma and others, reported 

in 2007 (11)) SCC 621, succinctly enumerated the legal requirements of a Will. The 

Hon'ble Supreme Court stated as follows:

“17. The legal requirements in terms of the said provisions  

are now well-settled. A Will  like any other documents is to be  

proved in terms of the provisions of the Indian Succession Act  

and the Indian Evidence Act. The onus of proving the Will is on  

the  Propounder.  The  testamentary  capacity  of  the  Propounder  

must also be established. Execution of the Will by the Testator  

has to be proved. At least one Attesting Witness is required to be  

examined for the purpose of proving the execution of the Will. It  

is  required  to  be  shown that  the  Will  has  been signed by  the  

Testator with his free will and that at the relevant time he was in  

sound disposing state  of  mind and understood the  nature  and  
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effect of the disposition. It is also required to be established that  

he  has  signed the  Will  in  the  presence  of  two  Witnesses  who  

attested his signature in his presence or in the presence of each  

other. Only when there exist suspicious circumstances, the onus  

would be on the Propounder to explain them to the satisfaction of  

the Court before it can be accepted as genuine.”

22.Keeping  the  above  guiding  principles  in  mind,  it  is  to  be  seen  if  the 

defendants who are the propounders of the Will have discharged the burden cast on 

them of proving the due execution and attestation of the Will under Section 63 Indian 

Succession Act and Section 68 Indian Evidence Act.  To prove the execution and 

attestation of  the Will,  the defendants examined one of  the attesting witnesses as 

D.W2.  DW2 deposed that Vedachalam was in sound and disposing state of mind 

while  executing  the  Will,  that  Vedachalam executed  the  Will  voluntarily,  that  on 

request of Vedachalam he signed the Will and that Vedachalam saw him affixing his 

signature to the Will.  D.W1 also spoke about the attestation by the other attesting 

witness one, Arasu.  DW2 stated that Vedachalam signed in the presence of both of 

them and they also saw Vedachalam affixing his signature to the Will.  It is to be seen 
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if this copy book style evidence is sufficient to conclude that the Will was proved in 

accordance with law.  

23.Attestation of will under Section 63 of the Indian Succession Act is not an 

empty formality.  The attesting witness should have signed in the Will with an intent 

and for the purpose of testifying the signature of the testator as found in the Will and 

he should also speak that he attested the document with anime attestandi.  

24.In the Judgment reported in 1996 (2) MLJ 596, this court held as follows:

“18. Even though D.W.5 speaks that he is an attester, when he  

was examined, I do not find that the Will is shown to him and the  

signatures of  the various attestors or the testator are identified by  

him.  It  is  seen  that  Ex.B-8  was  marked  through  D.W.3,  the  third  

defendant, wherein the court noted “subject to proof.” I do not find  

that  any step has been taken by the third defendant (appellant)  to  

have the same proved in accordance with law, i.e., when attestation to  

a Will is sought to be proved, naturally, the witness must say that the  

document contains either the thumb-impression or signature of  the  

attestator, and that he has also signed in token of the attestation. He  

15/27

https://www.mhc.tn.gov.in/judis



S.A.No.1022 of 2021

must identify the signature as seen in the document.....”

25.The said judgment was subsequently followed in 1997-3-L.W.673 and also 

in  1998-2-L.W.744.  It  is therefore clear that identification of the signature of the 

testator  should  be  with  reference  to  the  document  itself.  Unless  and  until  the 

document  is  shown to  the  attesting witness,  it  cannot  be  said that  execution  and 

attestation was satisfactorily proved. 

26.The statement of DW2, the attesting witness is a general statement about the 

procedure of execution and attestation and therefore the same cannot be relied on as 

proof of execution and attestation.  The Will ought to have been shown to the witness 

and the witness would then have to identify his signature as well as the testator's 

signatures in the Will.  The Will was marked through D.W1, propounder of the Will, 

but was not shown to DW2 at the time of evidence.  From a reading of the evidence 

of D.W2, it is seen that the D.W2, has spoken about the execution and attestation of 

the Will  even without  looking into document.   Unless  and until  the document  is 

exhibited to the witness and he identifies the testator's signature, the other attesting 
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witnesses signature and his signature as seen in the document,  the execution and 

attestation cannot be said to have been properly proved.  The witness should see the 

document, identify the signature therein as the testator's and speak that the testator 

signed in his presence in sound and disposing state of mind.  The attesting witness 

should further speak that he affixed his signature in the presence of the testator and 

with an animus to be a witness to the execution.  I am therefore of the view that the 

general statement of DW2 does not satisfy the mandatory requirements of Section 63 

Indian Succession Act and Section 68 of Indian Evidence Act, and therefore, I hold 

that the will is not validly proved.  One more relevant circumstance is that the other 

attesting witness one Arasu though alive was not examined and further no reasons 

were given for his non-examination.  Be that as it may, it is to be now examined 

whether the requirement of the testator's sound and disposing mind is established.  

27.It is to be noted that the attestor should not only speak about execution of 

the Will but also that the testator was of sound and disposing state of mind and had 

executed the Will without any coercion or influence of the propounder. In the present 

case, the evidence of the attesting witness D.W2, is as follows:
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“gjpt[bra;j  md;iwa  jpdk;  gpujpthjpfSk; 

te;jpUe;jhh;fs;  vd;why;  bjhpahJ/  Kjy;  gpujpthjp 

brhy;yp jhd; ifbaGj;J nghl;lhh; vd;why; bjhpahJ/ 

Kjy;  gpujpthjpapd;  J}z;ljy;  kw;Wk;  eph;ge;jj;jpd; 

nghpy;  jhd;  ntjhryk;  capy;  vGjpdhh;  vd;w tptuk; 

vdf;F  bjhpa[kh  vd;why;  jpdfud;  eph;ge;jpj;jjhf 

ntjhryk; vd;dplk; brhd;dhh;//////

ehd; ,jw;F Kd;dh;  F/tp/rhl;rpaj;jpy; ntjhryk; 

kfd;  eph;ge;jpj;jhy;  capy;  vGJtjhf brhd;dhh;  vd 

ehdhf  jhd;  brhd;ndd;/  Vd;  mt;thW  brhd;ndd; 

vd;why;  mth;  vGj ntz;Lk;  vd brhd;djhf jhd; 

brhd;ndd;  ntW  vJt[k;  brhy;ytpy;iy/  eph;ge;jpj;J 

vGjpajhf  brhd;djhf  brhy;ypapUe;njd;  vd;why; 

brhy;ypaJ jtW vd;why;  eph;ge;jkhf vGj ntz;Lk; 

vd  brhd;djhf  jhd;  brhd;dhh;/  mth;  brhd;dij 

jhd; ehd; brhd;ndd;/”

28.From the above evidence of D.W2, it is clear that the Will was not executed 

voluntarily  by  the  testator.   DW2  clearly  stated  that  the  testator  told  him  that 

Dinakaran the 1
st
 defendant forced him to execute the will.  D.W2 tried to retract 

from  his  statement  but  on  further  cross-examination  reiterated  the  same.  It  is 
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therefore clear that the Will was also not voluntarily executed and hence is held to be 

invalid on this vital ground also.  

29.Apart from the above, the Will in my view, from its recitals appears to be 

rather  unnatural,  improbable  and  unfair.   The  relevant  portion  of  the  Will  is  as 

follows.

“vdf;F taJ Rkhh;  75 Mfpd;wgoahYk; vdf;F 

mof;fo  cly;  epiy rhpapy;yky;  nghtjhYk;  ,d;a[k; 

ehd;  ePz;l  ehl;fs;  caph;  thH;ntd;  vd;w  vz;zk; 

vdf;fpy;yhj  fhuzj;jpdhYk;  vdf;F  jhd 

brl;oy;bkz;l;  gj;jpuk;  K:yk;  fpilf;fg;  bgw;Wk;  vd; 

bgahpy;  kidthp  gl;lh  vz;  (1112)d;go  vdf;F 

brhe;jKk;  vd;  mDgtj;jpYk;  RthjPdj;jpYk;  ,Ue;J 

tUk;  brhj;Jf;fisg;  bghUj;J vd;  fhyhe;jpuj;Jf;F 

gpwF vt;tpjkhd rpf;fYk;  tuf;TlhJ vd;w  vz;zk 

bfhz;L ,d;W njjpapy; ,e;j kjpg;g[f; fhzhj capy; 

rhrdk;  K:yk;  vd;  tpUg;gg;go  vGjp  itj;Js;nsd;/ 

mjhtJ ,jpy;  brhj;J tptuj;jpy;  fz;lr;  brhj;ij 

,uz;L ghfkhf gphpj;Js;nsd;/ vdf;F Kd;W Fkhuh;fs;) 

mth;fspd;  jpdfud;  vd;gtd;  A  bc&l;a{ypy;  fz;l 

brhj;ija[k;  nfhFyd;  vd;gth;  B  bc&l;a{ypy;  fz;lr; 
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brhj;ija[k;  (mila  ntz;Lk;)  vd;  fhyhe;jpuj;Jf;F 

gpwF ,r;brhj;ij nkw;fz;l ,uz;L thhpRfs; kl;Lk; 

brhj;Jf;fis  ifg;gw;wpf;  bfhz;Lk;  gl;lh  bgah; 

khw;wk;  rh;tP!;  kw;Wk;  FHha;  ,izg;g[  bgah;  khw;wk; 

bra;Jf;  bfhz;Lk;  fjtpyf;f  vz;/  bgah;  khw;wk; 

bra;Jf; bfhz;Lk; g[j;jpubgsj;jpu ghuk;gh;akha; jhdhjp 

tpdpka tpf;fpiua';fSf;F mUfkha; mile;J Mz;L 

mDgtpj;Jf; bfhs;s ntz;oaJ/”

30.A reading of the will shows that the testator had not even mentioned about 

plaintiff's who are his children through the first wife.  It is no doubt true that the 

properties being the absolute properties of the testator, he was at liberty to bequeath 

to anyone be pleased, but when the plaintiff's who were equally related to the testator 

as the defendant's, were deprived of the testator's bounty, prudence requires that some 

reason  for  such  deprivation  be  assigned.   The  facts  namely  non-mention  of  the 

plaintiff's in the will (not to talk about deprivation of bounty) and mentioning that he 

had 3 sons, but bequeathing only to 2 that too without assigning any reasons raises a 

doubt on the fairness and the naturalness of the Will.   

20/27

https://www.mhc.tn.gov.in/judis



S.A.No.1022 of 2021

31.The  above  part,  there  are  suspicious  circumstances  surrounding  the 

execution of the Will and therefore the defendant's are bound to dispel the same.  The 

following suspicious circumstances shroud the Will in the present case.  

1) Disinheritance of equally related legal heirs without assigning 

reasons.

2) Attestation by total strangers, eventhough, near relations like 

testators brother and other relatives resided in the opposite and nearby 

houses.  

3) Discrepancy in the defendant's evidence as regards the sound 

and disposing mind of the testator.  

32.1) Disinheritance of equally related legal heirs without assigning reasons.

It is true that a will cannot be invalidated for disinheritance of a legal heir.  But 

this  is  not  a  hard  and  fast  rule  but  is  circumscribed  by  the  facts  of  the  case. 

Admittedly the plaintiff's are first wife's children and the defendant's are 2
nd

 wife's 

children.  The plaintiff's and the defendants were equally related to the testator.  The 

Will did not even whisper about the plaintiff's leave alone assigning the reasons for 

disinheriting them.  The testator refers to having 3 sons in the will but no reasons are 
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assigned for  disinheriting of  the 3
rd
 son (i.e.)  the 4

th
 plaintiff.   When the testator 

himself referred to having 3 sons why did he not assign any reason for depriving the 

3
rd
 son of his bounty  The absence of reasons shrouds the disposition with suspicion 

as it does not reflect the true state of mind of the testator at the time of disposition 

leaving the Court in doubt as to whether the disposition was really voluntary?  

33.The Hon'ble Supreme Court in the case of Rampiari Versus Bhagwant and  

Others  reported in  1990(3)SCC 364  held that, even though the disinheritance of a 

legal heir by itself cannot be a ground to invalidate the Will. However the absence of 

reasons  for  disinheriting  the  legal  heirs  shrouds  the  disposition  with  suspicious 

circumstances as it does not give any inkling to the mind of the testator to enable the 

court  to  judge if  disposition  was  a  voluntary  act.   The  aforesaid  Supreme Court 

judgment squarely applies to the facts of the present case.

34.2) Attestation by total  strangers eventhough admittedly near relations like 

testators brother and other relatives resided in the opposite and nearby houses. 

@vd; je;ij ,wf;Fk; tiuapy; bey;Y}h;g;ngl;ilapy; 
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,Ue;jhh;  vd;why;  Mkhk;/   vd;  mg;ghtpd;  rnfhjuh;fs; 

vjph;  tPl;oYk;  gpd;  tPl;oYk;  trpj;J te;jhh;fs;/   mJ 

kl;Lk; my;yhky; Chpy; cs;sth;fs; vy;yhUk; cwtpdh;fs; 

vd;why;  Mkhk;/   ey;yJ  bfl;lJ  vd;why;  Cuhhplk; 

fye;J  bfhs;thh;/   vJthf  ,Ue;jhYk;  Chpy; 

cs;sth;fsplk;  brhy;yp  tpl;L  jhd;  kw;wth;fsplk; 

brhy;Ythh; vd;why; Mkhk;/@ 

35.From the evidence of DW1, it is clear that the testator's close relatives like 

brothers etc. were living in the opposite houses and close by.  While so, what was the 

reason for  calling total  strangers,  who had gone to  the registrar's  office on some 

personal registration work, to attest the will.  The DW1 admits that his father was in 

the habit of consulting his relatives in all matters.  If so, what was the reason for not 

consulting  them  about  the  Will.   There  is  absolutely  no  explanation  for  these 

questions.  

36.3)  Discrepancy  in  the  defendant's  evidence  as  regards  the  sound  and 

disposing mind of the testator.

The 1
st
 defendant as DW1 deposed that his father was in sound and disposing 
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state of mind at the time of the disposition.  But in the recitals in the Will it is stated 

that the testator was suffering from ill health and had lost hope of long life.  The 

statement of DW1 is contrary to the recitals in the will.  

37.Last but not the least, PW1 clearly deposed that he was still residing in the 

suit property.  The evidence of PW1 is as follows: 

@ehd;  jhd;  jhth  brhj;J  tPl;oy;  ,d;W  tiu 

,Ue;J  tUfpnwd;/   nkw;fz;l  capy;  bry;yj;jf;fJ 

kl;Lky;yhky; eilKiwf;Fk; cfe;jjy;y@/

38.The 1
st
 defendant also admitted that the 4

th
 plaintiff was residing in property 

since his father's death.  It is not explained on what basis the plaintiff continued to 

reside in the suit property.  The will was published to the plaintiff's through the legal 

notice  only  on  23.01.2009  almost  2  years  after  Vedachalam's  death.   There  is 

absolutely no explanation from the defendant's as to why they waited for almost 2 

years for publishing the Will, moreso, when the 4
th
 plaintiff was residing there.  Even 

the original will was not filled along with the written statement.  

24/27

https://www.mhc.tn.gov.in/judis



S.A.No.1022 of 2021

39.The defendant's  have  miserably failed to  dispel  all  the above suspicions 

circumstances and therefore for the said reason also I find that the Will is invalid.  

40.The learned counsel for the respondent further pleaded that the Will being a 

registered one, the presumption under Section 114(e) of the Indian Evidence Act has 

to be invoked.  It is true that the registration of the Will is a piece of evidence which 

would be taken into consideration for the purpose of determining the genuineness of 

the Will, but for that there should be evidence that the registration formalities were 

followed in accordance with law.  There is absolutely no evidence to show that the 

formalities of registration were made in accordance with law and therefore the said 

contention is also rejected. The learned counsel lastly submitted that this court under 

Section 100 of CPC should not interfere with the concurrent finding of facts of the 

courts below. There is no dispute about the  propositions but of the validity of the 

Will is a mixed question of law and fact and therefore necessarily this court has to 

probe the facts to answer the substantial questions of law.
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42.The learned counsel for the respondent relied on several judgments reported 

in (1996) 9 SCC 324, (2004) 2 SCC 321, (2012) 4 SCC 387, O.S.A.No. 121 of 2017,  

2017 (4) CTC 810. In my view, the said judgments are distinguishable on the facts of 

the case and are therefore rejected.

43.In the light of the above discussions, the substantial questions of law are 

answered in favour of the appellant. The Second Appeal is accordingly allowed and 

the Judgment and Decree of the courts below are set aside. No costs. Consequently 

connected CMP is closed.

02.09.2024
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