IN THE HIGH COURT OF JUDICATURE AT MADRAS

RESERVED ON : 02.04.2024

PRONOUNCED ON : 05.04.2024

CORAM :
THE HON'BLE MR. JUSTICE M.S.RAMESH
AND
THE HON'BLE MR. JUSTICE SUNDER MOHAN
Crl.A.No.922 of 2022
and Crl.MP.Nos.18595 & 18597 of 2023

1.Nirmalkumar
2.Vicky @ Vigneshkumar
3.Saranraj ... Appellants/Al to A3

V.

State represented by

Inspector of Police,

Vellore North Police Station,

Vellore.

(Cr.No.194/2021) ... Respondent/Complainant

Criminal Appeal filed under Section 374(2) of Code of Criminal
Procedure, 1973, against the conviction of the appellants and sentence in
S.C. No.184 of 2021 dated 12.07.2022, on the file of the learned I
Additional District and Sessions Judge, Vellore and set aside the conviction

and sentence imposed in judgment dated 12.07.2022 and acquit the
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appellants.

For Appellants : Mr.Abudu Kumar Rajarathinam, Sr. Counsel
for Mrs.Logeshwari (for Al and A2) and
for Mr.M.Sathish Kumar (for A3)

For Respondent : Mr.Babu Muthu Meeran
Additional Public Prosecutor

JUDGMENT
(Order of the Court was delivered by SUNDER MOHAN,J.)

This Criminal Appeal has been filed by Accused Nos.1 to 3,
challenging the conviction and sentence imposed upon them vide judgment
dated 12.07.2022 in S.C.No.184 of 2021 on the file of the learned I

Additional District and Sessions Judge, Vellore.

2(1) The case of the prosecution is that Al and A2 owned certain
shops in the market and had let out those shops to PW8 one Halis Devi; that
since PW8 was irregular in payment of rents, Al and A2 had asked PW8 to
vacate the shops; that PW8 complained to the deceased; that deceased had
questioned Al and A2 and they both were aggrieved by the conduct of the
deceased and wanted to do away with the deceased; that on 31.03.2021 at
about 9.30 p.m., Al to A3 called the deceased and asked him to come to

Masthan Briyani stall at Ambedkar Nagar, Makkan, Vellore; that at about
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9.45 p.m., the accused abused the deceased in filthy language for having
intervened in PW8's issue and attacked him with knives; that A3 caught hold
of the deceased; that A1 cut the deceased on the neck; and that A2 also cut

the deceased on the neck, which was witnessed by PW1 and PW2.

(i1) It is the further case of the prosecution that PW1 and PW2 took
the deceased for treatment to CMC Hospital, Vellore; that inspite of the
treatment, the deceased succumbed to the injuries on 02.04.2021 at about
7.20 p.m.; that PW1 thereafter went to the police station and gave a
complaint, which was registered by PW17 in Cr.No.194 of 2021 for the
offence under Sections 294 (b) and 307 of the IPC; that the complaint was

marked as Ex.P1 and the FIR was marked as Ex.P11.

(111) PW18, took up the investigation. On 01.04.2021 at about 7.00
a.m., he went to the scene of the occurrence and prepared the Observation
Mahazar (Ex.P15) and Rough Sketch (Ex.P16). He seized the bloodstained
earth [M.O.3] and the earth that was not bloodstained [M.0O.4] under
Seizure Mahazar [Ex.P17]. He thereafter examined the eyewitnesses PW1
to PW3 and one Babu. On 01.04.2021, the accused surrendered before the
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learned Judicial Magistrate. On 02.04.2021 at about 7.20 p.m., he received
the death intimation from CMC Hospital, Vellore and altered the offences to
Sections 294(b) and 302 of the IPC and sent the alteration report Ex.P18 to
the Court. On 03.04.2021, between 8.00 a.m. and 10.00 a.m., he conducted
the inquest in the presence of Panchayathars and prepared the inquest report
[Ex.P19]. He thereafter sent a requisition for conducting postmortem, which
was conducted by PW15, who issued a postmortem certificate [Ex.P11] and

the final opinion [Ex.P12].

(iv) On 09.04.2021, PW18 filed a petition before the learned Judicial
Magistrate, Katpadi, seeking police custody of the surrendered accused.
Thereafter, he took the accused to police custody . On the confession given
by the accused, the admissible portion of which were marked as Ex.P21 to
Ex.23 respectively, he seized the material objects viz., knives [M.O.1 &
M.O.2] under Seizure Mahazar [Ex.P24]. He examined the other witnesses,
the Assistant Director of the Forensic Science Department and filed the final
report before the learned Judicial Magistrate No.IV, Vellore, against the

accused for the offences under Sections 294(b) and 302 r/w 34 of the IPC.
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(v) On the appearance of the accused, the provisions of Section 207
Cr.P.C., were complied with, and the case was committed to the Court of
Session in S.C.No.184 of 2021 and was made over to the learned I
Additional District and Sessions Judge, Vellore, for trial. The trial Court
framed charges against the accused, and when questioned, the accused

pleaded 'not guilty'.

(vi) To prove the case, the prosecution examined 18 witnesses as
P.W.1 to P.W.18, marked 28 exhibits as Exs.P1 to P28, and marked 6
Material Objects as M.O.1 to M.O.6. When the accused were questioned,
u/s.313 Cr.P.C., on the incriminating circumstances appearing against them,
they denied the same. The accused neither examined any witnesses, nor

marked any documents.

(vit) On appreciation of oral and documentary evidence, the trial
Court found that the prosecution had established the case beyond reasonable
doubt and held the appellants/A1 to A3 guilty of offences charged against
them and accordingly convicted and sentenced the accused/Al to A3 as

follows:
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Accused No. | Offence under Section Sentence imposed
Al to A3 294(b) IPC Each of them to undergo SI for one month.
302 r/w 34 IPC Each of them to undergo life imprisonment and

to pay a fine of Rs.5000/-, in default to undergo
RI for six months

The above sentences were ordered to run concurrently.

Hence, Al to A3 have preferred the appeal challenging the said conviction

and sentence.

3. Heard, Mr.Abudu Kumar Rajarathinam, learned senior counsel
appearing for the appellants/Al to A3, and Mr. Babu Muthu Meeran,

learned Additional Public Prosecutor appearing for the respondent/State.

4. (1) Mr.Abudu Kumar Rajarathinam, learned senior counsel
appearing for the appellants/A1 to A3 submitted that the presence of PW1 to
PW3 is improbable and none of them could have witnessed the occurrence;
that PW1 who gave the complaint at 00.30 hours on 01.04.2021 had stated
that two persons attacked the deceased; that she had not stated about the
involvement of A3 or the presence of PW3 in the occurrence; and that
however, in her deposition and in the deposition of the eyewitnesses, the

involvement of all three accused, is stated which is an afterthought and a
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material improvement.
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(i1) The learned senior counsel further submitted that the FIR reached
the learned Magistrate only at 3.30 p.m., on 01.04.2021 with a delay of 15
hours though the Court is situated within 2kms from the police station; that
the motive projected by the prosecution viz., that Al and A2 were aggrieved
since the deceased intervened when they asked PWS8 to vacate the shops,
cannot be believed as PW8 and PW9, who were examined by the

prosecution to establish the said fact, turned hostile.

(i11) The learned senior counsel also pointed out that the police were
present at the hospital and had recorded the statements of witnesses, much
before the FIR was registered and also took us through the evidence of PW1
and PW2, to impress upon us that the complaint cannot be said to be the
first information and the earliest version has been suppressed by the
prosecution. The learned senior counsel further submitted that the Accident
Register has not been marked by the prosecution, which would make the
prosecution case doubtful. He also pointed out to some of the documents
said to have been prepared on 01.04.2021, which referred to the alteration of
the offence to Section 302 of the IPC, though the alteration took place only
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on 02.04.2021 after the death of the deceased. Therefore, he submitted that
the seizures made by the investigating officers did not happen at the time
and place mentioned in the Seizure Mahazars and the Mahazars were

prepared at the police station later and prayed for acquittal of the appellants.

5.(1) The learned Additional Public Prosecutor per contra submitted
that PW1 and PW3 are eyewitnesses and there is no reason for them to
falsely implicate the accused and those witnesses would be interested in
prosecuting the actual assailants involved in the attack on the deceased, who

is closely related to them.

(11)  The learned Additional Public Prosecutor submitted that the
defence has not been able to shake the credibility of any of the eyewitnesses
in the cross examination and submitted that merely because PW2 had stated
that the police were present at the hospital, would not falsify the version of
PW1. The learned Additional Public Prosecutor further pointed out to the
evidence of prosecution witnesses, PW1 to PW3, PW15-postmortem doctor
and the evidence of the investigating officers, to show that the prosecution
has proved its case beyond reasonable doubt and prayed for dismissal of the
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appeal.
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6. We have carefully considered the rival submissions and have

perused all the relevant records.

7. PW1 to PW3 are eyewitnesses; PW1 is the wife of the deceased;
PW2 is the brother-in-law of the deceased; PW3 is the neighbour of the
deceased and also speaks about the motive; PW4 is the father of the
deceased and a hearsay witness; PWS35 is the father-in-law of the deceased
and a hearsay witness; PW6 is the brother of the deceased, who is also a
hearsay witness; PW7 is another relative and is a hearsay witness; PW8 for
whom the deceased is said to have quarrelled with the accused turned
hostile; PW9, who is a resident of the same village, turned hostile; PW10 is
the brother-in-law of the deceased, who is also a hearsay witness and is said
to have gone to the hospital on hearing that the deceased was admitted there;
PWI11 is the Assistant Director of the Forensic Science Laboratory, who
issued Ex.P3 certificate; PW12 is the Village Administrative Officer, who
had signed as a witness in the confession, recovery and the seizure
mahazars; PW13 was working with the deceased and had signed as a
witness in the Seizure Mahazar [Ex.P8] and the Observation Mahazar
[Ex.P9]; PW14 is the Doctor who was working at CMC Hospital and had
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first treated the deceased and given intimation to the police [Ex.P10] about
the Medico Legal Case; PW15 is the postmortem Doctor who had issued the
postmortem certificate [Ex.P11] and final opinion [Ex.P12] as stated earlier;
PW16 is the Constable who assisted the investigation; PW17 is the Sub
Inspector of Police, who registered the FIR; and PW18 is the investigating

officer.

8. PW14, the Doctor who first treated the deceased at CMC hospital
issued Ex.P10-Intimation to the police wherein he has stated that the
deceased was assaulted and on arrival was “gasping and had got neck
laceration”. PW15, the postmortem Doctor, found abrasions and cut
injuries on the deceased which were ante mortem and issued Ex.P11-

postmortem certificate. After obtaining the viscera report, PW15 gave the

final opinion [Ex.P12] on 05.07.2021, in which he had stated as follows:

“l. The deceased would appear to have died of shock and heemorrhage due
to cut injury to the neck.

2. He would have died about 12 to 24 hrs prior to autopsy.”

The above evidence suggests that the deceased suffered homicidal death.

12
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9. As regards the involvement of the accused, the prosecution seeks to
rely upon the evidence of PW1 to PW3 and the motive of the accused to do
away with the deceased.

(1) It is PW1's version that on the morning of 31.03.2021 there was a
quarrel between the accused and the deceased with regard to the issue of
vacating PW8 from the shops belonging to A1 and A2; that at 9.30 pm, the
deceased received a phone call from both Al and A2 asking him to come to
Masthan Briyani Stall; that PW1 asked the deceased not to go and inspite of
PW1's request, the deceased went out of the house; that since the deceased
did not return PW1 came out of the house and she saw PW2 her brother-in-
law standing in the bus stop and she went along with him in a bike to the
Briyani stall where she saw all the three accused sitting and abusing the
deceased in filthy language; that she saw all the three attacking the
deceased; that A1 and A2 attacked with knives on the neck of the deceased;

and that thereafter, she took the deceased to the hospital.

(i) PW2's evidence is also similar. PW3 according to the prosecution
also witnessed the occurrence. In the FIR, PW1 has not referred to the
presence of PW3 at the scene of the occurrence. Further, PW1 and PW2

14
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during their depositions also have not mentioned about the presence of PW3,
in the scene of occurrence. PW3 admits that he had not assisted PW1 and
PW2 in taking the deceased in an autorickshaw and he left for work

immediately. This conduct also makes his presence highly doubtful.

(111) Be that as it may. PW1 has made a substantial improvement as
regards the number of accused involved in the occurrence. Likewise, PW2
would state in his deposition that A3 was also present and in fact named
him. In the FIR, PW1 would state that only Al and A2 were involved in the
occurrence. However in her deposition, she would state that A3 was also
present, which in our view is a material improvement. That apart, we find
from Ex.P10-intimation given by PW14 to the Sub Inspector of Police that
the information was given by one Kamaraj [PW10], who is another brother-
in-law of the deceased. There is no reference to either PW1 or PW2
bringing the deceased to the hospital. That apart, the prosecution has
suppressed the Accident Register maintained at the hospital which would
reveal the earliest version. The non-filing of the said document and the
improvement made by PWI1 and PW2, coupled with the fact that the
deceased was brought by PW10 to the hospital, would raise a substantial
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doubt with regard to the veracity of PW1 and PW2.

(iv) In fact, PW14, the doctor would state that it was PW10, who
brought the deceased to the hospital. However, strangely, PW10 would
deny the said fact and would state that he came to know that the deceased
was attacked and went and saw the deceased in the hospital. Interestingly,
when questioned as to who informed PW10 that the deceased was attacked
by three persons, he does not name PW1 and PW2 and would state that the

persons at the scene of the occurrence told him.

(v) PW2 would also state that immediately after the deceased was
admitted to the hospital, the Inspector of Police had come to the hospital. He
would further add that it would be around 10.45 p.m, and thereafter correct
it by saying that he did not see the time and he also stated that the Inspector
took a statement and obtained his signature at the hospital. The relevant

potion reads as follows:

“Breyd  BhSlelun kS SHnmasHE  FaimayLal  &HTeu6
Splieurery  omiG  eub el 10 pldLsslsh  10hs Saunemet &S
Flusuh BLBESSTS Carosn QL &aamba  OFaimallsumn. 1045
Lo6wsT] & (& L0( & &I 6110632651 &S SpUIeUM AN 6ubSlalll L] DL LD
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LTy & & alle06mev. m&WIPSHSH UMK wmsSGufLn  bLbBS
all2guw & emn (o) & IT 6357 © 607 60T Gleul igalll” LT e, &PHn S
oSS Lrisen eeim 66 6eoer.”

(vi). This would establish the presence of the police who commenced
their investigation even before the FIR was registered at 00.30 hours on
01.04.2021. That apart, PW2 would state that he went to the police station
and gave another complaint along with PW1 and both PW1 and PW2 signed
the complaint. However in the complaint [Ex.P1] marked by the
prosecution, the signature of PW2 is not found. More importantly, the FIR
which was registered at 00.30 hours reached the learned Magistrate only at
3.30 p.m., on 01.04.2021, though, PW17, the Sub Inspector of Police, who
registered the FIR, would admit that the Court is 2kms away from the police

station. The relevant portion of his evidence is as follows:

“01.04.20210  ugley QedwiulL P&  SHaU AN Hms
LAV Sle0 wiemev  3.30 welld@  CQupiul(heaierg  siaprsd  &Fifl.
CamilymEGn GCursiay 6auCLLamISGHI 6TalaueTe) SIID  aimTs) 2810
Quwéaw. 10 pifLssle Baluaindmd Jadlalsmn aarmrs &if.”

10. Though it is the prosecution case that the deceased went after Al

and A2 called him over the phone, the prosecution has not chosen to seize
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the call detail records of either the deceased or the accused. The relevant

portion of the cross examination of PW18 reads as follows:

“aeigiemLw  yevel  allgrgeauulley  &pUul(heier  GuTemeT  BAe
smalupmallsoemsy  steimmsd &l ysrflsy  Gae  Qmwuf, &b BUf
sorm  allurSemsyd  ysrflsd  &mpallsbemev  ereimmsd &l BAed
allgrgsmemullsd Yewd CSMBLHCETaHCLIT  TEIMTED  Hewammed LTH S
gL g @mBLSST0 s  GeuswLmh  ser el (halll CLar.  Bre
OFsbCursmen »SUIUDNICaTaT  TRIMTID, ASDEHTT S0  alleurmisHemen
uniSCHel  eraiprayd Yo aplflsaflel  Quwi  wHmn  QSTLFY
QoS HTIMSSTH BTeT s SNdHHe0 OlFuwmosd el (hafl CLeai

STRTMTEy & ifluisvsv.”

11. Ex.P8, which is also marked as Ex.P17 is the Seizure Mahazar
said to have been prepared on 01.04.2021 at 7.30 a.m., pertaining to the
seizure of bloodstained earth [M.O.3] and the earth that was not
bloodstained [M.0O.4]. However, it is seen that in the said document there is
a reference that the offence was altered to Sections 294 (b) and 302 of the
IPC in Column No.5. The deceased died only on 02.04.2021 and only
thereafter, the offence was altered. To a specific question on this aspect, the
investigating officer [PW18] was unable to give any plausible explanation.

Similarly, as regards Form-91, which was said to have been prepared on
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01.04.2021 also there is a reference to the alteration to Sections 204(b) and
302 of the IPC, which is admitted by PW18 the investigating officer and the
relevant portion of his evidence reads as follows:

“lin Casl swry C&ug ugend 910 3ug &TVSHDlL  Gousri
ALB@ STusd Blaew @GHm ead.194/202] u/s.294(b), 307 IPC @ 294(b),
302 IPC aupsala QarsHsnGl a1 STaulupeng. [ CoHHlHHTe
Qs Hpusndslan 302 @& CurLiul heatng saimred &fsmer.”

The above would show that the investigating officer has created the
documents at the police station subsequently and not contemporaneously as

claimed by him.

12. Though PW1 had stated that there was a CCTV camera opposite
the Masthan Briyani stall, the investigating officer denies the same. It is
also pertinent to point out that though PW2 claimed that his dress became
bloodstained, the investigating officer had asked him to remove it and come
to the police station after taking bath. This appears artificial and it is not
known as to why the investigating officer had not seized the bloodstained
clothes of PW2, if his clothes were really bloodstained. The relevant portion
of PW2's evidence reads as follows:

13

BIe  CUILlphbE 16HEHMY  Ughd  wiavsnd  CuTeSFmy
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UMEISAVmeV.  STOUOBIOVWHMNS — ST ST 10(hS SHIOULD6T & & &
OaaiCorn. 1&65SHm Uhs Lrovend splgallh  Gefldaall b

UT 61T HMOUSD  ZpUIEUTONTT O &Fmeemy.”

13. Thus, the delay in despatching the FIR to the learned Magistrate;
the fact that the Accident Register was suppressed by the prosecution
though PW14 admits that such a record was maintained at their hospital; the
improvement made by PW1 and PW2 as regards the number of accused
involved in the offence, their presence at the scene of the occurrence, being
doubtful; the records created by the investigating officer subsequently; the
fact that PW8 did not support the prosecution case with regard to motive;
the fact that PW14, the doctor had stated that it was PW10 who brought the
deceased to the hospital; the fact that PW2 had stated about the presence of
police and signing a complaint which was not produced by the prosecution;
and the fact that the blood stained clothes of PW2 were not seized by the
police, all would raise a reasonable doubt in the prosecution case and it is
highly unsafe to record a conviction of guilt on such evidence. Hence, we are
of the considered view that the judgment of conviction and sentence cannot

be sustained and liable to be set aside.
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14. Accordingly, the Criminal Appeal is allowed and the conviction
and sentence imposed upon the appellants/A1 to A3 in S.C. No.184 of 2021
dated 12.07.2022, on the file of the learned I Additional District and
Sessions Judge, Vellore, are set aside. Appellants/Al to A3 are acquitted of
all the charges and are directed to be released forthwith unless their presence
1s required in connection with any other case. The fine amount, if any, paid
by the appellants shall be refunded. Bail bonds, if any, executed shall stand
discharged. Consequently, the connected Criminal Miscellaneous Petitions

are closed.

(M.S.R.,J.) (SM.,J)
05.04.2024

Index : yes/no

Neutral citation : yes/no
ars
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M.S.RAMESH,J.

AND
SUNDER MOHAN.,J.
ars
To
1. The I Additional District and Sessions Judge,
Vellore.

2. The Inspector of Police,
Vellore North Police Station,
Vellore.

3. The Superintendent,
Central Prison, Vellore.

4. The Public Prosecutor,
High Court, Madras

Pre-delivery Judgment in
Crl.A.No0.922 0f 2022

05.04.2024
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