
Crl.A.No.922 of 2022

IN THE HIGH COURT OF JUDICATURE AT MADRAS

RESERVED ON         :   02.04.2024

PRONOUNCED ON    :   05.04.2024

  CORAM :

THE HON'BLE MR. JUSTICE M.S.RAMESH

AND

THE HON'BLE MR. JUSTICE SUNDER MOHAN 

Crl.A.No.922 of 2022 

and Crl.MP.Nos.18595 & 18597 of 2023

1.Nirmalkumar

2.Vicky @ Vigneshkumar

3.Saranraj                      ... Appellants/A1 to A3

v.

State represented by 

Inspector of Police, 

Vellore North Police Station,

Vellore.

(Cr.No.194/2021) ... Respondent/Complainant 

Criminal  Appeal  filed  under  Section  374(2)  of  Code  of  Criminal 

Procedure,  1973,  against  the conviction of the appellants  and sentence in 

S.C.  No.184  of  2021  dated  12.07.2022,   on  the  file  of  the  learned  I 

Additional District and Sessions Judge, Vellore and set aside the conviction 

and  sentence  imposed  in  judgment  dated  12.07.2022  and  acquit  the 
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appellants. 

For Appellants   : Mr.Abudu Kumar Rajarathinam, Sr. Counsel

             for Mrs.Logeshwari (for A1 and A2) and

             for Mr.M.Sathish Kumar (for A3)

For Respondent  : Mr.Babu Muthu Meeran

               Additional Public Prosecutor

JUDGMENT 

(Order of the Court was delivered by SUNDER MOHAN,J.) 

This  Criminal  Appeal  has  been  filed  by  Accused  Nos.1  to  3, 

challenging the conviction and sentence imposed upon them vide judgment 

dated  12.07.2022  in  S.C.No.184  of  2021  on  the  file  of  the  learned   I 

Additional District and Sessions Judge, Vellore.

2(i)  The case of the prosecution is that  A1 and  A2 owned certain 

shops in the market and had let out those shops to PW8 one Halis Devi; that 

since PW8 was irregular in payment of rents, A1 and A2 had asked PW8 to 

vacate the shops; that PW8 complained to the deceased; that deceased had 

questioned A1 and A2 and they both were aggrieved by the conduct of the 

deceased and wanted to do away with the deceased; that on 31.03.2021 at 

about 9.30 p.m., A1 to A3 called the deceased and asked him to come to 

Masthan Briyani stall at Ambedkar Nagar, Makkan, Vellore; that at about 
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9.45  p.m.,  the accused abused the deceased in filthy language for having 

intervened in PW8's issue and attacked him with knives; that A3 caught hold 

of the deceased; that A1 cut the deceased on the neck; and that A2 also cut 

the deceased on the neck, which was witnessed by PW1 and PW2.

(ii) It is the further case of the prosecution that PW1 and PW2 took 

the deceased for  treatment  to  CMC Hospital,  Vellore; that  inspite of the 

treatment, the deceased succumbed to the injuries on 02.04.2021 at about 

7.20  p.m.;  that  PW1  thereafter  went  to  the  police  station  and  gave  a 

complaint,  which was  registered by PW17  in Cr.No.194  of 2021  for the 

offence under Sections 294 (b) and 307 of the IPC; that the complaint was 

marked as Ex.P1 and the FIR was marked as Ex.P11.  

(iii) PW18, took up the investigation.  On 01.04.2021 at about 7.00 

a.m., he went to the scene of the occurrence and prepared the Observation 

Mahazar (Ex.P15) and Rough Sketch (Ex.P16).  He seized the bloodstained 

earth  [M.O.3]  and  the  earth  that  was  not  bloodstained  [M.O.4]  under 

Seizure Mahazar [Ex.P17].  He thereafter examined the eyewitnesses PW1 

to PW3 and one Babu.  On 01.04.2021, the accused surrendered before the 
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learned Judicial Magistrate.  On 02.04.2021 at about 7.20 p.m., he received 

the death intimation from CMC Hospital, Vellore and altered the offences to 

Sections 294(b) and 302 of the IPC and sent the alteration report Ex.P18 to 

the Court.  On 03.04.2021, between 8.00 a.m. and 10.00 a.m., he conducted 

the inquest in the presence of Panchayathars and prepared the inquest report 

[Ex.P19]. He thereafter sent a requisition for conducting postmortem, which 

was conducted by PW15, who issued a postmortem certificate [Ex.P11] and 

the final opinion [Ex.P12].

(iv) On 09.04.2021, PW18 filed a petition before the learned Judicial 

Magistrate,  Katpadi,  seeking  police custody  of  the  surrendered  accused. 

Thereafter, he took the accused to police custody .  On the confession given 

by the accused, the admissible portion of which were marked as Ex.P21 to 

Ex.23  respectively, he  seized  the  material  objects  viz.,  knives [M.O.1  & 

M.O.2] under Seizure Mahazar [Ex.P24].  He examined the other witnesses, 

the Assistant Director of the Forensic Science Department and filed the final 

report  before the  learned  Judicial  Magistrate  No.IV,  Vellore,  against  the 

accused for the offences under Sections 294(b) and 302 r/w 34 of the IPC.
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(v)  On the appearance of the accused, the provisions of Section 207 

Cr.P.C.,  were complied with, and the case was committed to the Court of 

Session  in  S.C.No.184  of  2021  and  was  made  over  to  the  learned  I 

Additional District  and  Sessions  Judge,  Vellore, for trial.  The trial  Court 

framed  charges  against  the  accused,  and  when  questioned,  the  accused 

pleaded 'not guilty'.  

(vi)  To prove the  case,  the  prosecution  examined  18  witnesses  as 

P.W.1  to  P.W.18,  marked  28  exhibits  as  Exs.P1  to  P28,  and  marked  6 

Material Objects as M.O.1 to M.O.6.  When the accused were questioned, 

u/s.313 Cr.P.C., on the incriminating circumstances appearing against them, 

they denied  the  same.  The accused  neither examined any  witnesses,  nor 

marked any documents.

(vii)  On  appreciation  of  oral  and  documentary  evidence,  the  trial 

Court found that the prosecution had established the case beyond reasonable 

doubt and held the appellants/A1 to A3 guilty of offences charged against 

them and  accordingly convicted and  sentenced the  accused/A1 to  A3 as 

follows:
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Accused No. Offence under Section Sentence imposed

A1 to A3 294(b) IPC Each of them to undergo SI for one month.

302 r/w 34 IPC Each of them to undergo life imprisonment and 

to pay a fine of Rs.5000/-, in default to undergo 

RI for six months

The above sentences were ordered to run concurrently.

Hence, A1 to A3 have preferred the appeal challenging the said conviction 

and sentence.

3.  Heard,  Mr.Abudu  Kumar  Rajarathinam,  learned  senior  counsel 

appearing  for  the  appellants/A1  to  A3,  and  Mr.  Babu  Muthu  Meeran, 

learned Additional Public Prosecutor appearing for the respondent/State.

4.  (i)  Mr.Abudu  Kumar  Rajarathinam,  learned  senior  counsel 

appearing for the appellants/A1 to A3 submitted that the presence of PW1 to 

PW3 is improbable and none of them could have witnessed the occurrence; 

that PW1 who gave the complaint at 00.30 hours on 01.04.2021 had stated 

that  two persons attacked the deceased; that  she had not stated about the 

involvement  of  A3 or  the  presence  of  PW3  in  the  occurrence;  and  that 

however, in her deposition and in the deposition of the eyewitnesses,  the 

involvement of all three accused, is stated which is an afterthought and a 
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material improvement.  
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(ii) The learned senior counsel further submitted that the FIR reached 

the learned Magistrate only at 3.30 p.m., on 01.04.2021 with a delay of 15 

hours though the Court is situated within 2kms from the police station; that 

the motive projected by the prosecution viz., that A1 and A2 were aggrieved 

since the deceased intervened when they asked PW8 to vacate the shops, 

cannot  be  believed  as  PW8  and  PW9,  who  were  examined  by  the 

prosecution to establish the said fact, turned hostile.  

(iii) The learned senior counsel also pointed out that the police were 

present at the hospital and had recorded the statements of witnesses, much 

before the FIR was registered and also took us through the evidence of PW1 

and PW2, to impress upon us that the complaint cannot be said to be the 

first  information  and  the  earliest  version  has  been  suppressed  by  the 

prosecution.  The learned senior counsel further submitted that the Accident 

Register has  not been marked by the prosecution, which would make the 

prosecution case doubtful.  He also pointed out to some of the documents 

said to have been prepared on 01.04.2021, which referred to the alteration of 

the offence to Section 302 of the IPC, though the alteration took place only 
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on 02.04.2021 after the death of the deceased.  Therefore, he submitted that 

the seizures made by the investigating officers did not happen at the time 

and  place  mentioned  in  the  Seizure  Mahazars  and  the  Mahazars  were 

prepared at the police station later and prayed for acquittal of the appellants.

5.(i) The learned Additional Public Prosecutor  per contra submitted 

that  PW1 and  PW3 are eyewitnesses and  there is no reason for them to 

falsely implicate the  accused  and  those  witnesses  would be  interested  in 

prosecuting the actual assailants involved in the attack on the deceased, who 

is closely related to them.  

(ii) The learned  Additional  Public  Prosecutor  submitted  that  the 

defence has not been able to shake the credibility of any of the eyewitnesses 

in the cross examination and submitted that merely because PW2 had stated 

that the police were present at the hospital, would not falsify the version of 

PW1.  The learned Additional Public Prosecutor further pointed out to the 

evidence of prosecution witnesses, PW1 to PW3, PW15-postmortem doctor 

and the evidence of the investigating officers, to show that the prosecution 

has proved its case beyond reasonable doubt and prayed for dismissal of the 
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appeal.
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6.  We  have  carefully  considered  the  rival  submissions  and  have 

perused all the relevant records.  

7. PW1 to PW3 are eyewitnesses; PW1 is the wife of the deceased; 

PW2 is the brother-in-law of the deceased; PW3 is the neighbour  of the 

deceased  and  also  speaks  about  the  motive;  PW4  is  the  father  of  the 

deceased and a hearsay witness; PW5 is the father-in-law of the deceased 

and a hearsay witness; PW6 is the brother of the deceased, who is also a 

hearsay witness; PW7 is another relative and is a hearsay witness; PW8 for 

whom the  deceased  is  said  to  have  quarrelled  with  the  accused  turned 

hostile;  PW9, who is a resident of the same village, turned hostile; PW10 is 

the brother-in-law of the deceased, who is also a hearsay witness and is said 

to have gone to the hospital on hearing that the deceased was admitted there; 

PW11  is the Assistant  Director of the Forensic Science Laboratory,  who 

issued Ex.P3 certificate;  PW12 is the Village Administrative Officer, who 

had  signed  as  a  witness  in  the  confession,  recovery  and  the  seizure 

mahazars;  PW13  was  working  with  the  deceased  and  had  signed  as  a 

witness  in  the  Seizure  Mahazar  [Ex.P8]  and  the  Observation  Mahazar 

[Ex.P9];  PW14 is the Doctor who was working at CMC Hospital and had 
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first treated the deceased and given intimation to the police [Ex.P10] about 

the Medico Legal Case; PW15 is the postmortem Doctor who had issued the 

postmortem certificate [Ex.P11] and final opinion [Ex.P12] as stated earlier; 

PW16  is the Constable who assisted  the investigation; PW17  is the Sub 

Inspector of Police, who registered the FIR; and PW18 is the investigating 

officer.

8. PW14, the Doctor who first treated the deceased at CMC hospital 

issued  Ex.P10-Intimation  to  the  police  wherein  he  has  stated  that  the 

deceased  was  assaulted  and  on  arrival  was  “gasping  and  had  got  neck 

laceration”.   PW15,  the  postmortem  Doctor,  found  abrasions  and  cut 

injuries  on  the  deceased  which  were  ante  mortem  and  issued  Ex.P11-

postmortem certificate.  After obtaining the viscera report, PW15 gave the 

final opinion [Ex.P12] on 05.07.2021, in which he had stated as follows:

“1. The deceased would appear to have died of shock and heemorrhage due 

to cut injury to the neck.

2. He would have died about 12 to 24 hrs prior to autopsy.”

The above evidence suggests that the deceased suffered homicidal death.
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9. As regards the involvement of the accused, the prosecution seeks to 

rely upon the evidence of PW1 to PW3 and the motive of the accused to do 

away with the deceased.  

(i) It is PW1's version that on the morning of 31.03.2021 there was a 

quarrel between the accused and the deceased with regard to the issue of 

vacating PW8 from the shops belonging to A1 and A2; that at 9.30 pm, the 

deceased received a phone call from both A1 and A2 asking him to come to 

Masthan Briyani Stall; that PW1 asked the deceased not to go and inspite of 

PW1's request, the deceased went out of the house; that since the deceased 

did not return PW1 came out of the house and she saw PW2 her brother-in-

law standing in the bus stop and she went along with him in a bike to the 

Briyani stall where she saw all the three accused sitting and  abusing the 

deceased  in  filthy  language;  that  she  saw  all  the  three  attacking  the 

deceased; that A1 and A2 attacked with knives on the neck of the deceased; 

and that thereafter, she took the deceased to the hospital.

(ii) PW2's evidence is also similar.  PW3 according to the prosecution 

also witnessed the occurrence.   In the FIR, PW1 has  not  referred to the 

presence of PW3 at the scene of the occurrence.  Further, PW1 and PW2 
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during their depositions also have not mentioned about the presence of PW3, 

in the scene of occurrence.  PW3 admits that he had not assisted PW1 and 

PW2  in  taking  the  deceased  in  an  autorickshaw  and  he  left  for  work 

immediately.  This conduct also makes his presence highly doubtful.

(iii) Be that as it may.  PW1 has made a substantial improvement as 

regards the number of accused involved in the occurrence. Likewise, PW2 

would state in his deposition that  A3 was also present and in fact named 

him.  In the FIR, PW1 would state that only A1 and A2 were involved in the 

occurrence. However in her deposition, she would state that  A3 was also 

present, which in our view is a material improvement.   That apart, we find 

from Ex.P10-intimation given by PW14 to the Sub Inspector of Police that 

the information was given by one Kamaraj [PW10], who is another brother-

in-law  of  the  deceased.   There  is  no  reference  to  either  PW1  or  PW2 

bringing  the  deceased  to  the  hospital.   That  apart,  the  prosecution  has 

suppressed the Accident Register maintained at  the hospital which would 

reveal the earliest  version.   The non-filing of the said  document  and  the 

improvement  made  by  PW1  and  PW2,  coupled  with  the  fact  that  the 

deceased was brought by PW10 to the hospital, would raise a substantial 
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doubt with regard to the veracity of PW1 and PW2.

(iv) In fact,  PW14,  the doctor  would state  that  it was  PW10,  who 

brought  the  deceased  to  the  hospital.   However,  strangely,  PW10  would 

deny the said fact and would state that he came to know that the deceased 

was attacked and went and saw the deceased in the hospital. Interestingly, 

when questioned as to who informed PW10 that the deceased was attacked 

by three persons, he does not name PW1 and PW2 and would state that the 

persons at the scene of the occurrence told him.

(v) PW2 would also state  that  immediately after  the deceased was 

admitted to the hospital, the Inspector of Police had come to the hospital. He 

would further add that it would be around 10.45 p.m, and thereafter correct 

it by saying that he did not see the time and he also stated that the Inspector 

took a statement and obtained his signature at  the hospital.  The relevant 

potion reads as follows:

“ehDk;  ee;jpdpa[k;  kUj;Jtkidf;F  brd;wt[ld;  fhty; 

Ma;thsu;  m';F te;Jtpl;lhu;/   10 epkplj;jpy;  kUj;Jtkidf;F 

rk;gtk; ele;jjhf brhy;Yk; ,lj;jpypUe;J brd;Wtplyhk;/  10/45 

kzpf;F  kUj;Jtkidf;F  Ma;thsu;  te;Jtpl;lhu;/  ilk; 
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ghu;f;ftpy;iy/  ifbaGj;J  th';fpdhu;/  kUj;Jthplk;  ele;j 

tpc&aj;ij  brhd;ndd;/  btl;otpl;lhu;fs;.  fGj;ij 

mWj;Jtpl;lhu;fs; vd;W brhd;ndd;/”

(vi). This would establish the presence of the police who commenced 

their  investigation even before the  FIR was  registered  at  00.30  hours  on 

01.04.2021.  That apart, PW2 would state that he went to the police station 

and gave another complaint along with PW1 and both PW1 and PW2 signed 

the  complaint.  However  in  the  complaint  [Ex.P1]  marked  by  the 

prosecution, the signature of PW2 is not found.  More importantly, the FIR 

which was registered at 00.30 hours reached the learned Magistrate only at 

3.30 p.m., on 01.04.2021, though, PW17, the Sub Inspector of Police, who 

registered the FIR, would admit that the Court is 2kms away from the police 

station.  The relevant portion of his evidence is as follows:

“01/04/2021y;  gjpt[  bra;ag;gl;l  Kjy;  jfty;  mwpf;if 

ePjpkd;wj;jpy;  khiy 3/30  kzpf;F  bgwg;gl;Ls;sJ vd;why;  rhp/ 

nfhu;l;ow;Fk; nghyP!; !;nlc&Df;Fk; vt;tst[ J}uk; vd;why; 2fp/kP 

,Uf;Fk;/ 10 epkplj;jpy; ePjpkd;wj;ij mQqfptplyhk; vd;why; rhp/”

10. Though it is the prosecution case that the deceased went after A1 

and A2 called him over the phone, the prosecution has not chosen to seize 
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the call detail records of either the deceased or the accused.  The relevant 

portion of the cross examination of PW18 reads as follows:

“vd;Dila  g[yd;  tprhuizapy;  Twg;gl;Ls;s  nghid  ehd; 

ifg;gw;wtpy;iy vd;why;  rhp/  g[fhhpy;  bry;  bek;gu;.  rpk;  ek;gu; 

vd;w  tptuj;ija[k;  g[fhhpy;  Twtpy;iy  vd;why;  rhp/  ehd; 

tprhuizapy; mij bjhpe;Jbfhz;nldh vd;why; fz;zhy; ghu;j;j 

rhl;rp  ,Ue;jjhy;  mij  ntz;lhk;  vd  tpl;Ltpl;nld;/  ehd; 

bry;nghid ifg;gw;wpndd; vd;whYk;. mjw;fhd fhy; tptu';fis 

ghu;j;njd;  vd;whYk;  mjpy;  vjphpfspd;  bgau;  kw;Wk;  bjhlu;g[ 

,y;yhj fhuzj;jhy; ehd; mij jhf;fy; bra;ahky; tpl;Ltpl;nld; 

vd;why; rhpay;y/”

11. Ex.P8,  which is also marked as Ex.P17 is the Seizure Mahazar 

said to have been prepared on 01.04.2021  at  7.30  a.m.,  pertaining to the 

seizure  of  bloodstained  earth  [M.O.3]  and  the  earth  that  was  not 

bloodstained [M.O.4].  However, it is seen that in the said document there is 

a reference that the offence was altered to Sections 294 (b) and 302 of the 

IPC in Column No.5.   The deceased  died  only on  02.04.2021  and  only 

thereafter, the offence was altered.  To a specific question on this aspect, the 

investigating officer [PW18] was unable to give any plausible explanation. 

Similarly, as  regards  Form-91,  which was said to have been prepared on 
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01.04.2021 also there is a reference to the alteration to Sections 204(b) and 

302 of the IPC, which is admitted by PW18 the investigating officer and the 

relevant portion of his evidence  reads as follows:

“1k; njjp jahu; bra;j gotk; 91y; 3tJ fhyj;jpy; ntY}u; 

tlf;F fhty; epiya Fw;w vz;/194-2021 u/s.294(b), 307 IPC @ 294(b), 

302 IPC  tHf;fpd; brhj;jhFk; vd fhzg;gLfpwJ/ 1k; njjpf;fhd 

,e;j Mtzj;jpYk; 302 Igprp nghlg;gl;Ls;sJ vd;why; rhpjhd;/”

The  above  would  show  that  the  investigating  officer  has  created  the 

documents at the police station subsequently and not contemporaneously as 

claimed by him.  

12. Though PW1 had stated that there was a CCTV camera opposite 

the Masthan Briyani stall, the investigating officer denies the same.   It is 

also pertinent to point out that though PW2 claimed that his dress became 

bloodstained, the investigating officer had asked him to remove it and come 

to the police station after taking bath.  This appears artificial and it is not 

known as to why the investigating officer had not seized the bloodstained 

clothes of PW2, if his clothes were really bloodstained.  The relevant portion 

of PW2's evidence reads as follows:

“ehd;  nghl;oUe;j  uj;jf;fiw  goe;j  ou!;ir  nghyPrhu; 
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th';ftpy;iy/  fhty;epiyaj;ij  jhz;ojhd;  kUj;Jtkidf;Fr; 

brd;nwhk;/  uj;jf;fiw goe;j  ou!ir fHl;otpl;L Fspj;Jtpl;L 

th vd;wJ fhty; Ma;thsu; brhd;dhu;/”

13. Thus, the delay in despatching the FIR to the learned Magistrate; 

the  fact  that  the  Accident  Register  was  suppressed  by  the  prosecution 

though PW14 admits that such a record was maintained at their hospital; the 

improvement made by PW1 and  PW2 as  regards  the number of accused 

involved in the offence, their presence at the scene of the occurrence, being 

doubtful; the records created by the investigating officer subsequently; the 

fact that PW8 did not support the prosecution case with regard to motive; 

the fact that PW14, the doctor had stated that it was PW10 who brought the 

deceased to the hospital; the fact that PW2 had stated about the presence of 

police and signing a complaint which was not produced by the prosecution; 

and the fact that the blood stained clothes of PW2 were not seized by the 

police, all would raise a reasonable doubt in the prosecution case and it is 

highly unsafe to record a conviction of guilt on such evidence. Hence, we are 

of the considered view that the judgment of conviction and sentence cannot 

be sustained and liable to be set aside.  
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14. Accordingly, the Criminal Appeal is allowed and the conviction 

and sentence imposed upon the appellants/A1 to A3 in S.C. No.184 of 2021 

dated  12.07.2022,  on  the  file  of  the  learned  I  Additional  District  and 

Sessions Judge, Vellore, are set aside.  Appellants/A1 to A3 are acquitted of 

all the charges and are directed to be released forthwith unless their presence 

is required in connection with any other case.  The fine amount, if any, paid 

by the appellants shall be refunded.  Bail bonds, if any, executed shall stand 

discharged.   Consequently, the connected Criminal Miscellaneous Petitions 

are closed.

 

 (M.S.R.,J.)          (S.M.,J.)

05.04.2024         

Index  : yes/no

Neutral citation : yes/no

ars
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M.S.RAMESH,J.

AND             

SUNDER MOHAN,J.

ars

To

1. The I Additional District and Sessions Judge, 

Vellore.

2. The Inspector of Police,

Vellore North Police Station,

Vellore.

3. The Superintendent,

Central Prison, Vellore.

4. The Public Prosecutor,

High Court, Madras
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