
S.A.No.81 of 2021

IN THE HIGH COURT OF JUDICATURE AT MADRAS

Dated :  05.02.2024    

CORAM

THE HONOURABLE Ms. JUSTICE P.T. ASHA

S.A.No. 81 of 2021

&

C.M.P. No. 1762 of 2021

Natarajan ...Appellant

Vs.

1.Gurusamy Gounder

2.Thangavel    ...Respondents

Prayer:  Second Appeal is filed under Section 100 of the Code of Civil 

Procedure against the Judgment and Decree dated 31.01.2020 made in 

A.S.No.27  of  2017  on  the  file  of  the  Subordinate  Judge, 

Gopichettypalayam  confirming  the  Judgement  and  Decree  dated 

24.10.2017 and made in O.S.No.74 of 2009 on the file of the District 

Munsif, Gopichettypalayam. 
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For Appellant : Mr. N.Ishtiaq Ahmed

For Respondents : Mr. P.R.Bala Subramanian. 

 J U D G M E N T

The  plaintiff  who  has  unsuccessfully  contested  a  suit  for 

declaring  that  the  plaintiff  is  entitled  to  a  suit  pathway  and  for  an 

injunction  restraining  defendants  from interfering  with  the  peaceful 

possession  and enjoyment  of  this  common pathway is  the  appellant 

before this Court.  The facts which have ultimately culminated in the 

filing of this Second Appeal is herein below set out and the parties are 

referred to in the same ranking as before the Trial Court.  

2. The plaintiff had filed the suit O.S.No.74 of 2009 on the file of 

the District Munsif, Gobichettipalayam for the relief that has been set 

out herein above.  It is the plaintiff's case that the property measuring 

an extent  of  1.28  cents  comprised  in  new S.No.265/1,  old  S.No.12, 

Arakkankottai Village, belongs to the plaintiff under a registered sale 
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deed dated 31.03.1968.  South of this property, the plaintiff is entitled 

to  the  property  comprised  in  S.No.265/3,  which  is  the  plaintiff's 

ancestral property.  South of these lands, a portion has been sold as a 

house site leaving behind an extent of 60 cents.  

3. The plaintiff would submit that he is enjoying this remaining 

extent of 60 cents together with agricultural lands in S.No.265/1.  The 

plaintiff has dug a well and has put up residential house in S.No.265/1. 

The  suit  property  comprised  in  S.No.265/1  together  with  the  well 

belonged to the son of Nanjappa Gounder, namely, Ramana Gounder 

and his children.  The 1st plaintiff had purchased the western portion of 

S.No.265/1 under a sale deed dated 31.03.1968.  On the very same day 

the said Ramana Gounder and his family had sold the eastern portion of 

S.No.265/1 to one Kaliyanna Gounder and his family.  The possession 

of both these portions were taken over by the respective purchasers.  

4. It  is the contention of the plaintiff  that to reach these lands 

access was through North South Pathway which is coloured green in 
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the suit plan, which proceeds north south and then turns west and hits 

the boundary of the 1st plaintiff's land.  The portion described as ABCD 

in the plaint plan and coloured red was being enjoyed by the plaintiff, 

his predecessors and the defendants for the last 40 years as a pathway 

for taking carts, tractors, lorries etc.  The pathway proceeds near the 

defendants  land   in  S.No.263  and  also  lands  of  a  third  party,  one 

Suppanna Gounder, in S.No.266.  This land was being used by all of 

them from time immemorial.  

5.  While so,  the defendants  have annexed the ABCD pathway 

along with their lands and they had put up Iron fencing at the points 

CD and a gate at points BC.  They had also stored stone pillars, barbed 

wires etc.,  inside this  property.   While the suit  was pending,  the 1st 

plaintiff had passed away on 28.03.2012 and the 2nd plaintiff being his 

only  son  inherited  the  same.   The  1st plaintiff  had  also  executed  a 

registered will in favour of the 2nd plaintiff. 
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6. The plaintiff would submit that the defendants have no right to 

deny access to the plaintiff to the pathway right upto his house. The 

plaintiff would state that on 17.03.2009, the defendants had attempted 

to clandestinely put up the fencing which was successfully prevented 

by the plaintiff.  Therefore, the plaintiff has come forward with the suit 

in question.  

7. The 1st defendant  had filed a written statement at the outset 

denying the existence of the disputed pathway.  The defendants had 

denied that the plaintiff had an access to use the portion coloured red in 

the plaint plan which is shown as pathway connecting S.No.265/2 & 

S.No.263.  Infact the defendant has denied the very pathway which is 

coloured red in the plaint plan.  

8.  The  defendant  would  submit  that  this  pathway  which  is 

described as ABCD belongs to the defendants exclusively.  Neither the 

plaintiff  nor  any other  third  party have a right  over  the same.  The 

pathway which runs  to  the  eastern  boundary  in  S.No.265/2  belongs 

5/15

https://www.mhc.tn.gov.in/judis



S.A.No.81 of 2021

exclusively to the defendants.  To reach the plaintiff's property from 

Sathi  -  Athani  main road access was through  North  bound  pathway 

which proceeds through the lands in S.No.265/2, 265/1 at the Southern 

tip, north of the lands comprised in S.No.265/3.  The pathway proceeds 

westwards towards the plaintiff's house upto the well.  This is the only 

pathway that was in existence. 

9.  The defendant  would submit  that  the old survey number of 

these  lands  was  S.No.12.   The defendant  would  refer  to  the  parent 

document,  namely,  sale  deed  and  would  submit  that  he  and  his 

predecessors in title have been enjoying the suit pathway without any 

third  party  interference.   His  father,  Chinna  Marappa  Gounder,  had 

under a sale deed dated 02.06.1943 purchased the properties along with 

the  right  of  pathway.   Therefore,  the  defendants  sought  for  the 

dismissal of the suit in question.  
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10. The learned District Munsif, Gobichettipalayam had framed 

the following issues: 

“1.thjpfs;  TwtJnghy;  jhth 

tz;og;ghijia thjpfs; mikjpahd Kiwapy; 

mDgtk; bra;J te;Js;shu;fsh>

2/thjpfs; nfhUk; epue;ju cWj;Jf;fl;lis 

gupfhuk; thjpfSf;F fpilf;fj;jf;fjh>

3/thjpfSf;F  fpilf;ff;Toa  ,ju 

gupfhu';fs; vd;d>

Additional Issue:

tHf;F  mtrpa  jug;gpdnu  nru;f;fhjjhy; 

ghjpf;fg;gl;Ls;sjh>

11. The plaintiff had examined himself as P.W.1 and four other 

witnesses.  Ex.A1 to Ex.A.17 were marked on the side of the plaintiff. 

The  1st defendant  had  examined  himself  as  D.W.1  and  one 

Pazhanisamy as D.W.2 and marked Ex.B.1 and Ex.B.2.  The Advocate 
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Commissioner's  report  and  plan  have  been  marked  as  Ex.C.1  and 

Ex.C.2.  

12.  The Trial Court on considering the evidence both oral and 

documentary had dismissed the suit.  

13.  Challenging  the  said  dismissal,  the  plaintiff  had  filed 

A.S.No.27 of 2017 on the file of the Sub Court,  Gobichettipalayam. 

The Lower Appellate Court also confirmed the Judgement and Decree 

of the Trial Court and dismissed the appeal.  Against the said dismissal, 

the plaintiff is before this Court. 

14. Mr. N.Ishtiaq Ahmed, learned counsel appearing on behalf of 

the  plaintiff  would  submit  that  both  the  Courts  below  have  totally 

ignored the admission of the defendant.  In his written statement, the 

defendant would state as follows:

“rptg;g[  tz;zkpl;l  tz;oj;jlj;jpy; 

fpHnky; tz;oj;jlk; tiuglj;jpy; fhl;oa[s;sJ 
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nghy;  g[jpa  f/r/265-1  kw;Wk;  265-2  Mfpa 

g{kpfspd; tlnfhl;oYk;. Gpujpthjpfs; g{kpahfpa 

g[jpa  f/r/263  kw;Wk;  g[/f/r/266y;  Mfpa  ,U 

fhiyfspYk;  nru;e;J  bjd;g[wk;  filrp 

gFjpapYk;  bjhd;Wbjhl;L  ,Ue;J  tUfpwJ 

vd;gJ  rupna/   g[/f/r/266  fhiyapy;  ,e;j 

gpujptjpf;Fk; g';F ghj;jpak; cs;sJ/ 

15.  The learned counsel  would submit that in the light  of  this 

admission, the Trial Court ought to have decreed the suit.  He would 

further draw the attention of the Court to the fact that a mere perusal of 

the plaint plan would clearly show that the pathway is a contiguous one 

and the portion coloured red was part of the common pathway coloured 

green.  Therefore, he would submit that these factors have been totally 

ignored by the Courts below.  
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16.  Per  contra,  Mr.P.R.Bala  Subramanian,  learned  counsel 

appearing on behalf of the defendants would submit that nowhere has 

the defendant accepted that there is a pathway which is shown in the 

plaint plan and coloured red.  He would further submit that Ex.A.1, the 

sale deed under  which the plaintiff  purchased the property does not 

refer to this pathway.  On the contrary, it only refers to North South 

pathway and the recitals are not found in any of the other documents 

filed on the side of the plaintiff  and it is only in the mortgage deed 

Ex.A.5 that  there  is  some reference to  this  pathway.   However,  the 

same has been executed after the suit has been filed and therefore is a 

self serving document.  The Courts below have clearly held that the 

plaintiff has failed to prove the existence of this pathway and his right 

to the same.  

17.  The  above  Second  Appeal  was  admitted  on  the  following 

Substantial Questions of Law:

“1.Whether the Courts below have not erred in law 

by shifting the burden of proof on the appellant when the  
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defendant/respondent has categorically admitted about the  

existence of the common cart track in paragraph 5 of the  

written statement and chief examination of DW1 copuled  

with admission of DW2? 

2.Whether the Courts below have not erred in law in  

not  considering Exs.A8 and A16 which are Government  

records and which clearly speaks about  the existence of  

common passage? 

18. Heard the learned counsels and perused the records.

19.  As  rightly  pointed  out  by  the  learned  counsel  for  the 

defendants, the contention of the learned counsel for the plaintiff that 

the defendant has admitted the existence of this suit pathway is totally 

misconceived.  A reading of the entire paragraph would indicate that 

the defendant has in clear and categoric terms denied the existence of 

this common pathway and the fact that it has been used by the plaintiff 

and his predecessors in title for over 40 years.  On the contrary the 
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contention of the defendant is that the pathway that is existing is not a 

common pathway.  

20. The plaintiff has come to the Court stating that he has a right 

to the suit pathway under her sale deed.  The document filed by them, 

namely, Ex.A.1 would describe subject property as follows:

“muf;fd;nfhl;il  fpuhkj;jpy;  f/r/12 

be/g[/V/5/17 ,jpy; tlg[wj;jpy; nkw;g[wk; mjhtJ 

11 be/ fhiyf;Fk; (fp). 54 be/ fhiyf;Fk; 

(bj)  ,nj fhiyapy;  ehsJ njjp  eh';fs; 

fhspaz;z  ft[z;lu;  tifawht[f;F 

fpiuaj;Jf;F bfhLj;j g';Ff;Fk; (nk). ,nj 

fhiyapy;  j';fSila  g';Ff;Fk;.  FUrhkp 

ft[z;lu; g';Ff;Fk; (t) ,jd; kj;jpapy; g[/V/1/22 

1-2  cs;s  rhFgo  g{kpa[k;.  ,nj  fhiyapy; 

fpzw;Wf;F  fpHg[wk;  fpHnkyhft[k;.  fhspaz;z 

ft[z;lu; tifawht[f;F fpiuak; bra;j rhFgo 

g{kpf;F  fpHg[wk;  bjd;tlyhft[k;  cs;s 

tz;oghijapd; tp!;jPuzk; V 0/11/ ,jpy; ,e;j 

fpiuaj;Jf;F rk;ge;jg;gl;lJ/  bghJtpy; ghjp 

V/0/5 1-2 Mf bkhj;jk; g[/V/1/28 cs;s g{kpa[k;. 

nkw;go fhiy J/ fpzw;wpy; tlg[wk; ghjpapy; 
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bghJtpy; ghjpa[k;. tlg[wKs;s fpHf;Fg; ghu;j;j 

xU  Jiya[k;.  nkw;go  fpzw;wpy;  itj;Js;s 

kpd;rhu  nkhl;lh;  gk;g[  brl;oy;  bghJtpy;  1-4 

g';Fk;. khtil. kutil rfpjk;/ 

This pathway is the one that is shown in the plaint plan in green 

colour  proceeding  westwards  through  S.No.265/3  and  265/2  then 

turning North upto the point CB.  

21. Therefore, both the Courts below on considering documents 

have come to the conclusion that the plaintiff has failed to prove his 

case.  I see no reason to interfere with the same.  Consequently, the 

substantial question of law no.1 is answered against the plaintiff.  No 

arguments were advanced with regard to substantial  question of law 

no.2.   However,  since  the  specific  case  of  the  plaintiff  is  that  the 

pathway right has been granted to them under their sale deed, Ex.A.1 

and this Court has held against the plaintiff, the Government records 

Ex.A.8 and Ex.A.16 will not give them a better right.  This question of 

law is also answered against the plaintiff. 
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22. In the result, the Second Appeal is dismissed.  Consequently, 

the connected Civil Miscellaneous Petition is closed.  No costs. 

05.02.2024

                       

Index : Yes/No

Internet : Yes/No

kan

To

1.The Subordinate Judge, 

Gopichettypalayam. 

2.The District Munsif, 

Gopichettypalayam. 
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P.T. ASHA, J,

 

kan
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05.02.2024
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