C.M.A.No0.3020 of 2021

THE HIGH COURT OF JUDICATURE AT MADRAS

DATED : 04.12.2024

CORAM :

THE HONOURABLE MR. JUSTICE M. DHANDAPANI

C.M.A.No0.3020 of 2021

1.Dhanabakyyam

2.Minor Kiruthanyaa
Minor represented by her next friend
guardian mother Dhanabakkyam

3.Govindhammal

4.Venkatachalam ... Appellants/Petitioners
Vs.

1.Chinnappan

2.Ibrahim

3.The Manager,

Oriental Insurance Co. Ltd.,

T.H.Tower, 1st Floor,

Stadium Road,

Market Post, Muvattupuzha,

Ernakulam District,

Kerala-686673

4.The Manager,

Oriental Insurance Co. Ltd.

Mettur Road, Erode.

(Policy No.441700/31/2015/15539) ... Respondents/Respondents
(Respondents 1 and 2 remained ex parte before the

tribunal, hence, notice may be dispensed with for respondents 1 and 2)
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C.M.A.No0.3020 of 2021

Prayer : Civil Miscellaneous Appeal filed under Section 173 of the
Motor Vehicles Act, 1988, to set aside the judgement and decree dated
19.11.2020 made in M.C.0.P.N0.310 of 2017 on the file of the Motor
Accidents Claims Tribunal / Subordinate Court, Perundurai and
consequently, award compensation by allowing the Civil Miscellaneous
Appeal.

For Appellant : Mr.M.Guruprasad

For Respondents : Mr.K.Vinod (For R3 & R4 )
Notice Dispensed with (For R1
& R2)

JUDGMENT

The above appeal has been filed to set aside the judgement and
decree dated 19.11.2020 made in M.C.O.P.No.310 of 2017 on the file of

the Motor Accidents Claims Tribunal / Subordinate Court, Perundurai.

2. It is the case of the appellant that on 12.10.2016 at about 7.00
p.m., the deceased Kathirvel, the husband of first appellant, drove his
motor cycle bearing Reg.No.TN 52 V 1689 from North to South
direction at Ellaimedu, on the extreme left side of Perunthurai to

Thenimalai main road. At that time, the first respondent/driver drove his
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lorry bearing Reg.No.KN 17 F 2984 from South to North direction in a
rash and negligent manner and ran over the motor cyclist. As a result, the
head of the motorcyclist was crushed, and he died on the spot. The
second respondent is the owner of the vehicle, and the third and fourth
respondents are the insurer of the vehicles. The wife, daughter and
parents of the deceased filed a claim petition before the Claims Tribunal,
claiming compensation of Rs.30,45,000/-. However, the claim was

rejected. Challenging the same, the present appeal has been filed.

3. The learned counsel for the appellants/claimants, in order to
prove negligence as against the respondents, examined P.W.2 and
P.W.3, who were eye witnesses present at the scene of occurrence.
Though they did not provide any information to the law enforcing agency
for registering the case, the first respondent, the driver of the lorry, took
advantage of the situation and made a complaint before the law enforcing
agency. Consequently, the law enforcing agency registered a case in
Crime No0.490 of 2016 for the offence under Section 294 and 304A IPC,
which is marked as Ext.P1. However, there are independent eye

witnesses available on behalf of the appellants/claimants before the
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Claims Tribunal. In order to disprove the same, the respondents did not
examine any independent eyewitnesses, except R.W.1, who is the driver
of the lorry. R.W.1 is an entrusted person, and even on perusal of his
deposition, it is clear that the deceased tried to overtake the lorry moving
in front of him. Upon seeing the lorry of R.W.1, he slowed down his bike
and thereafter hit the rear side of the lorry, which was heading in the
same direction. He then fell under the wheels of the R.-W.1's lorry, which
was coming from the opposite direction, and thereby the said accident
occurred, for which the law enforcing agency registered a criminal case
against the deceased. When independent eyewitnesses are available, no
independent witnesses are available on behalf of the third respondent to
disprove the same. However, the Claims Tribunal fastened the entire
liability as against the appellants, which is not sustainable. He also
submitted that this Court may fix a reasonable compensation for the

death of the deceased. Accordingly, he prays to allow the appeal.

4. Per contra, the learned counsel appearing for the respondents
3 and 4 submitted that in order to disprove the evidence of P.W.1 to

P.W.3, the respondents examined two witnesses, R.W.1 and R.W.2.
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R.W.1 is the informant of the Ext.P.1, FIR, and his deposition makes it
clear that the deceased was riding his motorcycle in a rash and negligent
manner, tried to overtake the ongoing vehicle, and dashed into the rear
side of the lorry. Thereafter, he fell under the moving lorry of R.W.1.
Such a deposition makes it very clear that due to rash and negligent
driving of the deceased, the said accident happened. Therefore, the
Claims Tribunal rejected the claim petition, which need not be interfered
with. Even a bare perusal of the sketch itself reveals the manner in which
the accident occurred. Hence, this Court need not interfere with the order
of the Claims Tribunal. Accordingly, he prayed for dismissal of the

appeal.

5. Heard the learned counsel fort the appellant and the learned

counsel for the respondents 3 and 4.

6. The facts in the present case are not in dispute. Admittedly,
the deceased aged about 34 years, riding his motorcycle at 07.00 p.m on
12.10.2016 from North to South direction near Ellaimedu. At that time,

the first respondent/driver was driving the lorry, and the fourth
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respondent claims that the deceased dashed against the rear side of the
moving lorry and fell down in the lorry of R.W.1. In order to ascertain
the negligence, this Court perused the depositions of P.W.2 and P.W.3.
Upon reviewing the same, they categorically stated that the first
respondent's lorry came from the opposite direction in a rash and
negligent manner and dashed against the deceased. Thereby, the head of
the deceased was crushed on the spot, and he died due to the head injury.
In order to disprove the evidence of P.W.2 and P.W.3, the respondents
have examined R.W.1 and R.W.2. This Court perused the evidence of
R.W.1 and the relevant portions are as follows:

"wrar Gmew Grg o1 && GCrreds] ol L
ans Curg Crss] Cu® st QLssw swmissT Gussit]
paTUTS  BreT  argl  wmfbow  Glugers srama  efigissmer
wslBs @Lle ECsET. GUTg ol sEWIEEE GsnG Crres]
R ol ursg. yns arfsG UkT @@ BYs FS&T amsao
ABSS. YES B ssT ansas CasLrs aRSS, IS
YUBEE T auns erfkow o Gl Oeww upupSIBSTT.
a8y Targ omfl amams UMESfl GCusSMS GmmESSTT.
QST YBS B SHST QUTSETD YUBEES (P6TL QIFS ]
1581 Gl carg orfk Gurg) et Lmr. searg omfiflr awg
ymw Uk up  ssETSSW e ofisg  eflLmr.  prer
o L ameuns Sra EowssE ssaw  CEThECsH. YBSS
BT ST Tsdl (pownrs  GL@Bgmn Sraw  Faussk
ysmr s  Cer@sCsar. Bl &SI ANGHTSSKW  aUBSIT
Bnrg CuTaTSmE& SypIT ST STIsTL. TaTamar  GlLEES/mn
Cureflerm aFmfBSmTsser.

6/12

https://lwww.mhc.tn.gov.in/judis



C.M.A.No0.3020 of 2021

prer  Guee  @wEs  Bwes]  Clsmamie s G
Bwrg Curar muT @Y% Fe&T ansaTssWw GuLmar UGSWI
Clogiars Srar aBSTT TaTpre) SR, GG WPaTLTS (%
ol CeaTmsT  TaTpTR  @RMK. TRTEE  (PETUTE Q5 6]
Ceary  CsramTeGrSS armw, ETaT S  ar  GL&
CewsGurg srar  afliss BLESS TETHTR  SFWRQ.  [HTET
oss BLES 2L Car sramw EouwussE GlearCner. oysTamiu
sk GerGssalmn. @55 mrer  GETRS6sET.  alLsE
BLES oLar Gurar (pw  sraw  SopukTReG —SE0I0
ClererGansr. ypurssT 2.1 Car oym& Eg BraT CETaTATMS
sl Cerso_mear.  prar  ySW  @sCluwss  Glews
Cor@sCsar. kr mrar G&S mreT STaw Ekpaul  GlEsTy
ysmr s Cer@stsar. alLuss BLES Bl WSSO BLLOT L0
o arar UGS TETHTER QyETmy SSET BT L0 @lveme. TEIET
AUESSTS  SGmo  emflikr usky e Ceflurg. oyES ]
Cor@lem aumrssm, serer amfl eeargy Gsrurs."

7. On perusal of the evidence of R.W.1, it is clear that R.-W.1
deposed that the deceased tried to overtake the ongoing lorry. On seeing
the lorry of R.W.1, he slowed down his vehicle. However, that unknown
vehicle dashed against him and thereafter, he fell under R.W.1's lorry.
Consequently, the rear side of the lorry ran over the deceased.
Subsequently, the very same R.W.1 made a complaint before the law
enforcing agency, stating that the deceased dashed against the unknown

lorry and fell under the lorry of R.W.1. However, R.-W.1 did not reveal
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the lorry which was hit by the deceased. Since P.W.2 and P.W.3 did not
make a complaint before the law enforcing agency, R.W.1 was the only
one available at the scene of occurrence, and he made a complaint as
against the deceased. When there is independent evidence, P.W.2 and
P.W.3 were present before the trial Court, and the evidence of R.-W.1 also
clarifies that the manner in which the accident occurred, the Claims
Tribunal rejected the claim petition, which is not sustainable. Hence, this
Court inclined to fix the entire liability against the respondents 3 and 4.
Accordingly, the third and fourth respondents are directed to bear the

entire compensation.

8. Regarding the quantum of compensation, at the time of
accident, the age of the deceased was 34 years, adopting the multiplier of
16 as fixed by the Apex Court in the case of Sarla Verma and Ors. v.
DTC & Ors. reported in (2009) 6 SCC 121, the notional income is fixed
at Rs.13,000/- as the incident occurred in the year 2016 and after adding
40% future prospectus and deducting 1/4™ towards personal expenses,

the total income is arrived at Rs.13,650/-. Therefore the loss of income of
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the deceased is Rs.13,650/- * 12 * 16 = Rs.26,20,800/-.

9. Insofar the compensation awarded under the head loss of
love and affection is concerned, the same is on the lower side. Hence, the
said head is enhanced to a sum of Rs.1,60,000/-, in which each of the
claimants are entitled to a sum of Rs.40,000/-. No amount has been
awarded under the heads “funeral expenses” and “loss of estate”, hence a

sum of Rs.15,000/- each have been awarded under the said heads.

10. In the above circumstances, the compensation awarded by

the Tribunal is modified as under :-

S.N Description Awarded by | Awarded by

0. the Tribunal this Court

(Amountin | (Amountin

Rs.) Rs.)

1 |Loss of income - Rs.26,20,800/-
(enhanced)
2 |Loss of love and affection Rs,50,000/- 4 x 40000
=Rs.1,60,000/-
(enhanced)
3 |Funeral expenses - 15,000/-
(enhanced)
4 |Loss of Estate - Rs.15,000/-
Total Rs.50,000/-| Rs.28,10,800/-
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11. Accordingly, this appeal is allowed and the compensation
amount 1s enhanced from Rs.50,000/- to Rs.28,10,800/- and the
respondents 3 and 4 / Insurance Company are directed to deposit the
compensation amount, awarded by this Court above, to the credit of
M.C.O.P.No.310 of 2017 along with interest at the rate of 7.5% per
annum from the date of claim petition till the date of deposit and costs as
awarded by the Tribunal, less the amount, if any already deposited,
within a period of six weeks (6) from the date of receipt of a copy of this
judgment. On such deposit being made, the Tribunal is directed to
transfer the award amount directly to the bank account of the appellants
/claimants through RTGS within a period of two weeks thereafter. The
enhanced compensation awarded by this Court shall be apportioned

among the appellants / claimants as per the order of the Tribunal.

12. Further, the Tribunal is also directed to deposit the share of

the 2™ appellant in an interest yielding fixed deposit with any one of the
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Nationalised Banks, initially for a period of three years to be renewed at
periodic intervals until he attains majority and interest derived from out
of the said deposit shall be paid to the mother of the 2™ appellant
/Dhanabakyyam every quarter to be utilised for the welfare of the said
minor claimant. After attaining majority, it is open to the 2™ appellant to
file necessary application to establish the majority, at which point of
time, the Tribunal is directed to transfer the amount in the fixed deposit
directly to the bank account of the 2™ appellant through RTGS within a
period of two (2) weeks thereafter. It is made clear that the appellants

will not entitled to any interest for the delay period. No costs.

04.12.2024
Index : Yes/No
Speaking order / Non-speaking order
Neutral Citation Case : Yes / No
Anu

To

1. Motor Accidents Claims Tribunal / Subordinate Court, Perundurai

2. The Section Officer, V.R.Section, High Court, Madras.
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M.DHANDAPANI, J.,

Anu

C.M.A.No.3020 of 2021

04.12.2024




