Tk
S.A.No.858 QquAl

IN THE HIGH COURT OF JUDICATURE AT MADRAS
Dated : 29.01.2024
CORAM
THE HONOURABLE Ms. JUSTICE P.T. ASHA
S.A.No. 858 of 2021

&
C.M.P. No. 16373 of 2021

C.N.Gokulan ...Appellant
Vs.

A.Amirthalingam ...Respondent

Prayer: Second Appeal is filed under Section 100 of the Code of
Civil Procedure against the Judgment and Decree dated 23.01.2021
made in A.S.No.64 of 2019 on the file of the I Additional Subordinate
Judge, Erode, confirming the Judgement and Decree dated 06.08.2019
made in O.S.No.451 of 2015 on the file of the Principal District

Munsif, Erode.
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For Appellant For Mr. M.V. Venkataseshan.
Senior Counsel
for Mr. Sathya

For Respondent : Mr. A.Sundara Vadhanan.

JUDGMENT

The defendant is the appellant before this Court. The facts
which has led to the filing of the above Second Appeal is herein below
set out and the parties are referred to in the same rank as before the

Trial Court.

2. The plaintiff has filed the above referred suit for declaration
that the plaintiff is the absolute owner of the suit property, to direct
the defendant to deliver the possession of the suit property after
removing the super structure put up thereon and for granting
permanent injunction restraining them from interfering with the
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plaintiff's peaceful possession and enjoyment of the property. The suit

property has been described as follows:

“Erode  Registration  District, Erode  Sub
Registration District, Erode Taluk, Erode Town, within
the Erode Co-operation limits, New Ward-C, Block
No.19, New T.S.No.156, 159, 160 and 161/part. In this

an extent of 63-1/2 Square feet with asbestos roofing
walls at a admeasuring 6 feet in east and west and 10’ 4-
1/2” in north and south situate within the following
boundaries,

North of the property of S.Kumar, .

South of the property of Kathirvel,

East of the property of B.Matharadevi;

West of the property of the defendant,

The subject matter of the property is given as “BCDE”
portion in rough plan.

3. It is the case of the plaintiff that he was entitled to the

property with building described as ABCDEF in the plaint plan

admeasuring 28 1/2 feet East West on both sides and 10 feet and 4 '%

inches north South on both sides on R.K.V.Road, Erode.
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Chinnasamy was a tenant in respect of the aforesaid property. The
plaintiff had sold the portion marked ABEF under two registered sale
deeds dated 06.12.2006 and 07.12.2006 to one Athiappa son of
Marappa Gounder. The property measured 22 "5 feet east - west and
11 feet north south. The plaintiff had retained an extent of 6 feet east
- west on both sides and 10 feet 4 '% inches north south on both sides.

This area was described as BCDE in the plaint plan and is the suit

property.

4. The property that was purchased by Athiappan from the
plaintiff was sold by him to the father of the defendant under a sale
deed dated 29.03.2007. However, in the sale deed, the portion which
has been retained by the plaintiff has been shown as a common
passage. Thereafter the said Nesan, the father of the defendant has
executed a registered settlement deed dated 20.02.2015 in favour of
the defendant, where once again this extent has been shown as a

common passage.
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5. The plaintiff would submit that the defendant demolished the
existing super structure in the suit property and put up construction
hurriedly without obtaining necessary plan. The plaintiff had issued a
registered notice stating that the defendant cannot put up any door or
window on his western wall (BE) to access the suit property.
However, the defendant had ignored the same and continued to put up
construction in the suit property by making projection into it. The
defendant had issued a reply dated 07.07.2015 stating that the suit
property is a common passage. Therefore, the plaintiff has come

forward with the suit.

6. The defendant had filed a written statement inter alia
contending that the allegations in the plaint was false and further the
plaint plan was a self serving document. The defendant would submit
that the plaintiff has not stated as to how the suit property belonged to

him. The defendant would submit that the plaintiff's brother had file a
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suit in O.S.No.366 of 1975 on the file of the sub court, Erode to
partition the property. Ultimately a final decree was passed in which
the plaintiff and his brother were allotted properties described in the
C schedule. The plaintiff does not have an exclusive right to the
common lane, suppressing this he has sold the property to Athiyannan
on 06.12.2006 and 07.12.2006 showing the common lane as a

boundary though the same does not belong to him exclusively.

7. The defendant would submit that the 6 feet lane proceeds
from Kongalamman Temple and this extent was excluded and retained
for common enjoyment while allotting the property to the plaintiff.
The said Athiyannan sold the property to the father of the defendant
showing the lane as common pathway. Since then, the defendant's
father 1s in enjoyment of the property and using the lane as a

pathway.

8. The defendant would submit that the plaintiff has lost his
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right to the property pursuant to the sale deeds dated 06.12.2006 and
07.12.2006. Further, the plaintiff has initiated proceedings against
Chinnasamy stating that they had leased out the suit property to him
and that he was in arrears of rent. The said proceedings was pending
for over 5 years for appointment of commissioner in I.A.No.250 of
2010. Even in this petition, the plaintiff has admitted that he was out
of possession. The defendant would submit that the plaintiff cannot

claim the common lane as his exclusive property.

9. An additional written statement was filed in which the
defendant would contend that the suit property is a North - South lane
and it 1s in the enjoyment of the defendant. He would submit that no
documents have been produced to show title and further the plaintiff

1s a stranger to the property.

10. The Trial Court had framed the following issues:

1.Whether the plaintiff is in possession and
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enjoyment of the suit property?

2.Whether the suit property is a passage?

3. Whether the plaintiff is entitled for the relief of
permanent injunction as prayed for?

4.To what other reliefs are entitled to plaintiff?

11. On 08.06.2016, the Trial Court had framed the following
additional issue:
1. Whether the plaintiff is entitled for the relief of

declaration and delivery of possession as prayed for?

12. The plaintiff examined himself as P.W.l. Ex.A.1 to
Ex.A.14 were marked on the side of the plaintiff. On the side of the
defendant three witnesses were examined including the defendant,
who had examined himself as D.W.1. No documents were marked on

the side of the defendant.
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13. The Trial Court on considering the evidence decreed the suit
with reference to declaration and delivery of possession and dismissed
the same with reference to the relief of permanent injunction, against
which the defendant had filed an appeal in A.S.No.64 of 2019 on the
file of the I Additional Sub Court, Erode. The learned Sub Judge has

also confirmed the judgement and decree of the Trial Court.

14. Challenging the same, the defendant has come forward with
this Second Appeal. The Second Appeal has been admitted on the
following substantial questions of law:

"(1)Whether the Courts below are right in
decreeing the suit for declaration and possession of the
respondent when the bit of land which is the part of lane
excluded under Ex.A.1 was not to be recovered by the

respondent as plaintiff?

9/22

https://lwww.mhc.tn.gov.in/judis



10/22

https://lwww.mhc.tn.gov.in/judis

Tk
S.A.No.858 sz (V%]

(2)Whether the Courts below are not right in
considering when the servient tenement has been
alienated the easmentary right in the alleged land also
goes to the purchaser. When such is the case whether the
Courts below are right in decreeing the suit when the

servient tenement has admittedly sold under Ex.A.1?

(3)Whether the Courts below have not properly
appreciated the Compromise Decree in Ex.A.l1 and
committed error of law in granting declaratory and
possessory decree to the plaintiff for the bit of locked up

land?

(4)Whether the Courts below are right in decreeing
the suit for 63 sq.ft, when there is no whisper of
retention of the said property by the plaintiff in Ex.A.2

and Ex.A.3?
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(5)Whether the Courts below have not committed a
serious error of law in appreciating the documentary
evidence, when under Ex.A.4 the purchaser under Ex.A.2
and Ex.A.3 has sold only 172 sq.ft. of land and retained
remaining with himself. When such is a case whether the
Courts below are right in granting a decree for 63 sq.ft.
Against the appellant/defendant without impleading of

purchaser under Ex.A.1 and Ex.A.3?"

15. Heard the learned counsels on the either side.

16. The suit property has been described by the plaintiff as a
“vacant site” and as a “common passage” by the defendant. The
plaintiff would submit that there was an existing superstructure,
which was demolished by the defendant who had thereafter started

putting up construction there on. Both parties have traced their title to
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the compromise in O.S.No.336 of 1975, which is marked as Ex.Al.

17. In Ex.A.1 compromise decree in O.S.No.336 of 1975, the
Sub Court, Erode, the suit property has been described as the C
Schedule and Clause 3 of the Final Decree would read that the C
Schedule properties are jointly allotted to the plaintiffs 1 to 3 therein,
who are the plaintiff herein and his brothers Vadivel and
Udayakumar. The C Schedule has been described as follows:

“I, 2, 3 aundl&ar (&HTCuey, 2 sw@ry, yudlisHelnisin
S &Cw I6mL U © 611 6 L U C&n & &l & e allLigLn
(U6 LILKI&H6T )

1.2 &afled wehaar &eviled  STLLLILL (h 6161 .

&reur 5 g CFrsslet s  QLSoSULL, 26
CFrspleal 118 @LSmSYw womn St 6.7.8.9.10 Helw
Oansgibsamarud | (pHed 3 unHlEar &KULTS 61(h&SHS
Clamewi(h Ulateumuorm NS s 6asmeisimmsHar.

sreur  Seug  10e  @LESHGL 2 ug S
QLSS (BpdHS). B7.Cos.al FrmaudGn  (Cumd)

12/22

https://lwww.mhc.tn.gov.in/judis



SANS58 of ives
Oarrisarnwe  6&rallsh Csmaln@n (uLéd@) g BUl
QLSFHGGL (05MNG) ASTUEH &FHay aawser 17 - LU
v em ugsl 1660 em ugsl, 18, 18 e, 22, 23, 23 g
ABWmUEN  YLBIGSW QLSS allavslgen &G, 48
32" @alv Lmislu Gurds QL&ESlar wsHslullsd Gl gialls
BTG, O&smrIsmbueag GCasrallsy  Csmaln@n L&,
Jug pul @LSSIDGL DG @B @LéSH 6 S
Ourg &b&H iy FLHSG CLDHBIYD,  SHlpsBlaD,
&lpsdE GCunaers, 3 g urtsrsmrs  Ulfsas oMb
Bl CsHG usHESPl0 3 Fu ursmIsMTES Ul H e
Oarasih yPlv 05N USHSESHI0 Hi.Com.al. Crriyme@L
Cumng, sreum Sug 2ug W QLSESDGL SlpdsEH, 260G
urTs @QL&SIMG 6smE Gasmrisambueg 6HTalsh aisldbEl
ULSG @&l SLEISlw (Qurg &FbH&H BRIGVTS) 2 660
QLéms  2ib sl 2 FwGLri  dh SIS Clsmanen
Coumiipug.  ASHG AbSSTH GCursd) ey Q&S
IBTUSE  S6u) ards 2 g Cans s
Sslumaskaflar 115  QLSESDGL  SlpdG  Hi.CsH.all.
Crmiym@ Cuhg g urted Q@QLSESINGWL 0s5H&. | sl

13/22

https://lwww.mhc.tn.gov.in/judis



SANS58 of ives
uTes @LSSINGL auLdS, Q& (CQurTgH &b BHRISNTS)
2 otel @LSHws 3 ursdl YuUiSNIRISL 61hSHS Glomaien
© 61 658 19 Wl ). ASNSG AbSSTH  Gursd  euLymidln&@GLh
Sreur  Seug  26ug 1S QLESSDGL SpsdHG Hi.Cs.all
FTembGL  CuH, 3 g Bui QLSESNGL 05D 2
UEH UTEH GFTSHSSGL aLsdG, (QurgH &FbH BRIGOITS)
2 6Tl QLSS b urPHl  &HBiCeusyL 61hSHGHIS  GEmaren
© 6w 6 L W . Gusyth Ourg &h&ISG GCunalsh &HliT6asH
LT & & &60 UL G &g ullsh 6UL LML Q0TS HL LI
Curuy s, . 2 aunrsl&ser (p&Hw UBIGSTITS6 Gl S
Fh&HSHGW,  Gueym  YLbE  &TaiEn  @L &l
316Uy 61T &6rfl6oT QL& ls0 I Ilg, 3 6 B Lm&
Ol &1 S H1 & & @S, MAUWT(HES — RBHSHGW Ol&Tsd H &S
CarbsTmbure 6CsNE uTESDle @IS alll  Cousigw .

1.23 eunglsst (&S li6osy, 2 Sw@Smi, HpoisHeilkisi)
oLyl FrsHsHHan (usmiugld 260 wehaar &eufllL ),
Cup@ O&smrismbuea 6arallsh Csmallsy 2 vdbsdllL
e Gum@ Gasrrsmbuea GCosraleh) aidléGHn  (CLmd),
Camullsh QLSS OFaelluiy SayaiLi @QL&SIIHGL0
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(Blpse) alldl  Qumoamnd QL&SDGL  (0s5HE) 4.5
UTHIEHT QLGNS (UL&HSG) Q& 1wdHslullsd 2 6iren
sl QLSS  allsmLu, | s 3 unslsEen
(& SiCeusy, 2 SWESHLOMH, 214§ HelmI b 1n ) Glum gl aflsb
Iiuallb & s Clsmarer  Gouadigw ). I s 3 unslsan
soor  ussrullyn  (.10.000/-) Caida 4.5 aunslEHEss
123  eanslasala @QL&SSIMEGL syl wHlng
ugleors  [/.30.000/- GarpsdeH  alll  Geuewi(h L. Qb5

QL& e allavplgamin &6 75 x 55

18. A reading of this deed will clearly show that as per the terms
of the compromise the 6 feet common passage was to be formed by the
plaintiffs 1 to 3 therein as regards the 1% item in the C Schedule. The
2" jtem was to be retained in common. There is no evidence to show
that this 6 feet passage has been formed. P.W.2 Udayakumar who is
the brother of the plaintiff and the 2™ defendant in the earlier suit
0.S.No.336 of 1975 has deposed that no lane was formed to the West

of their properties on account of the existence of the superstructure.

15/22

https://lwww.mhc.tn.gov.in/judis



Tk
S.A.No.858 OfZ (V%]

19. The plaintiff while selling the property to Athiappan under
Ex.A.2 has clearly described the western boundary as the “Property
measuring 6 feet in width and 20 % feet in length kept in common
between him and his brother Udayakumar. Ex.A.3 does not refer to

this property as a boundary.

20. Therefore a mere perusal of the sale deeds would clearly
indicate that this extent has not been conveyed and nor has it been
referred to as a common passage, however while selling the property
to the defendant's father under Ex.A4, Athiappan has clandestinely

referred to this area as a common passage.

21. The defendant has himself admitted in his cross examination
that there was a super structure in this vacant site. He has stated as

follows:
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“HIOUT & Ol&ns sl GLon) & 60

BN BBHE  QbbESH 6T FFST...
ursl  Uflallewerulled  Bhally 6 9 LI

616010 SEPlg(hSGHL  UGHS  qUGUTHID  SLID

70U (b & SLILL alleveme6v. 35 67 (1) & 601 © 611
Qmbs  HlLEIGS  YlugCu  @HEBIME
STRIMISY &l &Hmenl. FuIF  @malplemead
S LILIT 6% 659 W L6351 @ a1 & SHLILIL (b 661

UL S BHICVEW 2 H6HF  SHLI 6T SHM6d
& 6981 (h 6T SLILIL (haT6r & 67631 MIT 60 Fifl B ment.
&HTCoE, ST, HTPH BSHCWTT QLSHING
&gy mid 27.G 5. alfl. Comh @ mLiLSmev,
Cumblanaier 6 g &Sl GuILOUCL  Gouswiigul
gl @evemev  aaImTsd  FHSME. QEHMS
uLym  uGSlulled  SLb 6wy CFTVVS g
QLS &G0 CudHams alhy Sligalll LTy
6IIMIeL 6101 &&  CsIwng.  Heimsd, (peolpw
&Lyl  uuybw 2 6T  THIMIL  FHlSHM6H.
Cumpuy L &L 601HG bl 051bHs
BIVSBIV(BHE  QBHS  UBSIDE  6T6E D6
FIf| B,

22. This would clearly show that though it has been referred as a

common lane, the said common lane was not formed as there was a
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super structure on this land as on the date of the partition and the final
decree only refers to it as a proposed lane. The defendant has also
admitted to the fact that this lane has not been formed in is evidence.
His admission during his cross examination is extracted below:
“BHIToUT SLID FlOg & QnBmlemsvs
sSitunenen  Upodlssnu’LCurgd 2 665F  SLIb
sieoim  ellLOul’L LI TEImh YS&TUY  SLID
6TLIGUIT G1D 6T MLILg 61160 6376V 6T60T MIT 6V Fifl G ment.
&HITCe0, Gy  urgH  HHCwniser  SHLID
Ceusdimd  e1o0im  (pgey  GFug  alllLmissen
sTOIMTED  FIf HT6ol. | 6UIT 6T & @ & () 6 @@aﬁ@m
SLE®S Yaugeui emeudHdb Clamarar  Geuaiigw g

i (e OEugalllLrise eeaimrsd &iflHme.

23. Therefore, it is clearly evident that no right to the lane has
been conveyed to the defendants and the defendants did not have any
easement right to the lane which has not been formed. Therefore,

substantial questions of law 1 to 3 is answered in favour of the
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appellant. It 1s further seen that despite orders of injunction, the
defendant has continued with the construction and completed it in an
utter disregard to the orders of this court. This is a blatant and

contumacious act on the part of the defendants.

24. The defendants have also taken a plea of limitation. Both
the Courts below have considered the same in detail and have stated
as to why this argument would not hold water. The denial of the title
by the defendant is only in the year 2009 when the Rent Control
Petition was filed. Originally the suit has been filed on 31.07.2015
for the relief of declaration and delivery of position. Therefore, the
suit 1s well within time. The issues raised in the substantial questions
of law 3 was not the point in issue either before the Trial Court or the
Appellate Court. Therefore, these questions are answered against the

defendant.

25. Taking note of the conduct of the defendant in asserting
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right to property, which was not conveyed to his predecessor in title
and in continuing to put up construction despite interim orders of this
Court, the defendant has to be put on terms. If not the sanctity of an
order passed by a Court would be sullied and becomes a toothless

order.

26. In the result, the Second Appeal stands dismissed and the
defendant shall pay a sum of Rs.50,000/- to the plaintiff by
31.03.2024.  Consequently, the connected Civil Miscellaneous

Petition 1s closed. No costs.

29.01.2024
Index : Yes/No
Internet : Yes/No
kan
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To

1.The I Additional Subordinate Judge,
Erode.

2.The Principal District Munsif,
Erode.
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P.T. ASHA, J,

kan

S.A.No0.858 of 2021

29.01.2024



