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A.S.No.363 of 2021

This  Appeal  has  been filed  against  the Judgment  and Decree 

dated 23.04.2021 made in O.S.No.46 of 2018 on the file of the Additional 

District Court, Krishnagiri.

2.The defeated Defendant is the Appellant herein.  

3.For the sake of convenience the parties are referred to as per 

their ranking before the trial Court.

4.The brief facts leading to filing of this Appeal is as under:

4(a).The Respondent/Plaintiff  has  desired to  purchase  the suit 

schedule property and he approached the Appellant/Defendant  and his 

family members to purchase the suit schedule property and two adjoining 

properties measuring to an extent of 59 cents each.  

4(b).The  Plaintiff  purchased  the  1st property  measuring  to  an 

extent of 59 cents from the Appellant/Defendant by way of registered sale 

deed dated 12.6.2014 as document No.1909 of 2014 on the file of Sub 
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Registrar of Uthangarai.  The total sale consideration of Rs.20,00,000/- 

was paid by the Plaintiff to the Defendant for the said purchased property.

4(c).The 2nd property which is adjacent to the property belongs 

to the step brother of the Defendant, who was a minor at that time. The 3rd 

property which is adjacent to the 2nd  property, also belongs to the present 

Defendant which is the suit schedule property.

4(d).Since  the  2nd property  belongs  to  the  step  brother  of  the 

Defendant,  who  was  a  minor  at  that  time,  it  is  mandatory  to  obtain 

permission from the competent Court.  Hence, registered sale agreement 

was entered with respect to both the properties separately.

4(e).The first agreement dated 12.06.2014 was entered with the 

Appellant/Defendant  with  respect  to  the  3rd property  (present  suit 

schedule property) and the same was registered as Document No.1910 of 

2014 on the file of Sub Registrar of Uthangari.  At the time of registration 

of sale deed with respect to the 1st property, the total sale consideration 

was fixed as Rs.20,00,000/- and a sum of Rs 10,00,000/- was paid as 
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advance. The time fixed for completion of sale is eleven months from the 

date of agreement.

5.It is the further case of the Plaintiff in the Plaint as well as in 

the oral  evidence as PW1 that  with respect  to the 2nd property,  which 

belongs to the step brother of the Defendant, registered sale agreement 

was entered on 07.08.2014 as Document No.2664 of 2014 on the file of 

Sub Registrar of Uthangarai and the same was signed by the mother of 

the  minor  viz.,  Selvi  @ Kalaiselvi  in  the  capacity  of  the  mother  and 

natural guardian of the minor. The total sale consideration was fixed as 

Rs.18,01,000/-. At the time of entering into the sale agreement, a sum of 

Rs.5,00,000/- was paid as advance. As per the terms of agreement, the 

balance sale consideration of sum of Rs.13,01,000/- has to be paid by the 

Plaintiff  once  the  Court's  permission  is  obtained  by  the  mother  and 

natural guardian. As the dispute arose between the Plaintiff and Mother of 

the  minor,  after  exchange of  legal  notice between Mother  of  the  said 

minor and the Plaintiff, the  case has been filed, based on the sale deed 

dated 07.08.2014 (subject matter of O.S.No.47 of 2018 on the file of the 

learned Additional District Judge, Krishnagiri)
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6.The Plaintiff as PW1 has stated that with respect to the present 

suit schedule property, the Appellant/Defendant also refused to execute 

the sale by receiving the balance sale consideration.  Hence, the Plaintiff 

caused legal notice dated 15.04.2015 (Ex.A4), which is within the time 

period of eleven months fixed in the sale agreement dated 12.06.2014. 

For the said legal notice dated 15.04.2015, the Defendant issued reply 

notice dated 25.04.2015 (Ex.A5).  The present suit in O.S.No.46 of 2018 

was  filed  before  the  learned  Principal  District  Judge  and  on 

administrative order, it was made over to the learned Additional District 

Judge, Krishnagiri.  

7.The  Appellant/Defendant filed written statement denying the 

very  intention  behind  Ex.A.1/Suit  sale  agreement  dated  07.08.2014 

(registered agreement) and contended that the Appellant/Defendant had 

no intention to  sell  the  suit  schedule property and the sale  agreement 

dated  12.06.2014  was  entered  only  as  a  security  for  the  agreement 

between the Plaintiff and the minor step brother of the Defendant. 
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8.Immediately panchayat was conducted between the Plaintiff, 

the  Defendant  and the  family  members  of  the  Defendant.  In  the  said 

panchayat, the Defendant admitted that he has the intention to sell the suit 

schedule property, whereas the Defendant demanded exorbitant sum as 

sale consideration as against the sum agreed in the sale agreement dated 

12.6.2014.

9.The Plaintiff was constrained to file the above suit praying for 

the relief of specific performance and also for delivery of possession on 

the file of learned Additional District Judge, Krishnagiri. In the said suit, 

the Defendant entered appearance and filed written statement.

10.For  better  appreciation  of  the  factual  position  from  the 

perspective view of the Defendant that the Defendant both in the written 

statement  and  as  DW1  has  stated  that  the  sale  agreement  dated 

12.06.2014 was entered only as  a  security  for  the advance amount  of 

Rs.5,00,000/- paid by the Plaintiff for his step brother's property. It is the 

case of the Defendant that the sale agreement dated 12.06.2014 is only a 

security for the minor's property till the Court's permission is obtained 
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and the sale deed was executed in favour of the Plaintiff.

11.The receipt  of advance amount of Rs.10,00,000/- from the 

Plaintiff  is  denied.   However,  the  receipt  of  Rs.5,00,000/-  from  the 

Plaintiff was admitted as an advance, for the step brother's property only. 

In other words, not as an advance for the sale consideration under the suit 

sale agreement Ex.A1, but contended that Rs.5,00,000/- received by the 

present  Defendant  as  security  for  the  completion  of  sale  transaction 

between the very same Plaintiff for the step brother's property, which is 

adjacent  viz.,  second  property  lying  between  the  property  already 

purchased by the Plaintiff from Defendant herein and to be purchased, 

which is the subject property.  

12.It is a specific case of the Appellant/Defendant in the written 

statement  that  his  sister  viz.,  Ambika  claims share  in  the  present  suit 

schedule property and filed a suit in OS.No.3 of 2017 on the file of Sub 

Court, Uthangarai, praying for partition with respect to the suit schedule 

property. Hence it is the case of the Defendant that the Plaintiff will not 

be entitled for decree of specific performance with respect to the entire 
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suit schedule property.  Yet another plea raised by the Defendant is that 

dispute arose between the Plaintiff and his step mother with respect to the 

minor's property.  Due to which the step mother of the Defendant refused 

to execute sale deed with respect to the minor's property.  Because of that 

dispute,  Plaintiff  has not  come forward to  cancel  the agreement  dated 

12.06.2014 entered with the Defendant.  

13.After  trial,  the  trial  Court  has  formulated  the  following 

issues:

1. Whether  the  Plaintiff  is  entitled  to  Specific  

Performance as against the defendant?

2. Whether  the  Plaintiff  is  entitled  to  get  delivery  of  

possession?

3. Whether the Plaintiff is ready and willing to perform 

his part of contract as per the sale agreement?

4. Whether  the  Plaintiff  is  entitled  to  permanent  

injunction  restraining  the  defendant  in  any  manner  

creating any encumbrance?

5. To what other relief the Plaintiff is entitled to?
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14.During the trial, the Plaintiff was examined as PW1, attestor 

of Ex.A3/suit sale agreement was examined as PW2/Mr.Shanmugam and 

Mr.Dhandapani, who is one of the panchayathar was examined as PW3. 

On the side of the Plaintiff Ex.A1 to Ex.A23 were marked and on the side 

of the Defendant, the Defendant himself was examined as DW1 and no 

document was marked on his behalf. 

15.On consideration of both oral and documentary evidence, the 

trial Court has come to the conclusion that the suit was filed in time and 

the Plaintiff is ready and willing to perform his part of contract, Ex.A3 is 

valid  and  enforcible  and  hence,  the  points  placed  by  the 

Appellant/Defendant was baseless and furthermore, Plaintiff found to be 

ready and willing to perform his part of Ex.A3 agreement and decreed the 

suit on 23.04.2021 and further the Plaintiff was directed to deposit the 

balance sale consideration amount of Rs.10,00,000/- within a period of 

one month.  Hence the Appeal.

16(a).Learned counsel for the Appellant would contend that the 

Respondent entered into a sale agreement dated 12.06.2014 for an extent 
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of acre 0.59 cents in S.Nos.20/10C, 20/11C and 20/13C is not valid as the 

Appellant has no title for more than the extent of acre 0.37 ½ as stated 

above.

16(b).He  would  further  contend  that  the  trial  Court  without 

appreciating the oral and documentary evidence adduced by the Plaintiff 

erroneously granted the relief of specific performance based on the oral 

evidence  of  the  Defendant  that  the  Defendant  admitted  the  sale 

agreement/Ex.A3.  

16(c).He  would  further  contend  that  the  trial  Court  failed  to 

appreciate the fact that the Plaintiff  himself admitted that as on the date 

of the execution of the sale deed dated 12.06.2014, he has paid a sum of 

Rs.30,00,000/- which is for three shares of the property belonging to the 

Defendant and one Kamalesh. 

16(d).He  would  further  contend  that  the  trial  Court  failed  to 

appreciate the fact that the Plaintiff entered Ex.A18 sale agreement dated 

07.08.2014 in respect of the property of minor Kamalesh.
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16(e).He  would  further  contend  that  the  trial  Court  erred  in 

finding that  Ex.A18 sale agreement dated 07.08.2014 is  subsequent to 

Ex.A3  sale  agreement  dated  12.06.2014  and  thus  disbelieved  the 

contention  of  the  Defendant  that  Ex.A3  sale  agreement  executed  for 

security of the property purchased belonging to minor Kamalesh.

16(f).He  would  further  contend  that  the  trial  Court  failed  to 

realize  that  the  Plaintiff  himself  issued  Ex.A4  legal  notice  dated 

15.04.2015 to the Defendant and the Defendant  also replied Ex.A5 dated 

25.04.2015 stating that the sale agreement is not for sale of property and 

was executed only as a security for the payment made viz., Rs.5,00,000/- 

for the purchase of property belonging to minor Kamalesh.

16(g).He would further contend that the trial Court failed to note 

that as per the reply notice Ex.A5 dated 25.04.2015 the Defendant clearly 

refused to execute the sale deed and that the Plaintiff ought to have filed 

the suit for specific performance immediately to enforce the contract.
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17.Learned counsel for the Respondent made his submission in 

support of the judgment of the trial Court. 

18.Heard the learned counsel for the Appellant and the learned 

counsel for the Respondent.

19.On  consideration  of  both  oral  submissions  and  written 

submissions  and  the  citations  relied  upon  by  the  learned  counsels  on 

either sides, the following points are raised for consideration: 

1.Whether  Ex.A3 registered  sale  agreement  between the 

Plaintiff and the Defendant is valid and enforcible?

2.Whether the Appellant has no title more than 3½  cents 

as pleaded in the grounds is true?

3.Whether Ex.A3/suit sale agreement is executed only as a 

security for the sale transaction between the Plaintiff and 

his step Mother is true?

4.Whether the Respondent/Plaintiff is ready and willing to 

perform his part of contract?

5.Whether the Judgment of the trial Court is sustainable in 
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law?

20(a).At the outset, this Court finds that there are three piece of 

lands  adjoining  the road between two Taluk head quarters.   The first 

piece of property on the western side of the road originally belongs to the 

Defendant herein on settlement by his Father.  The second piece of land 

on further West was settled by the Father of the Defendant in favour of 

his son through his second wife, being the step brother of the Plaintiff 

herein.   And the third piece of land on the further West viz.,  the suit 

property belongs to the Defendant.  

20(b).It is admitted by both the parties that the first piece of land 

adjacent to the road was purchased by the Plaintiff from the very same 

Defendant on 12.06.2014, which is registered as Doc.No.1909 of 2014 

and marked as Ex.A2 and thus the Plaintiff is the owner of the first piece 

of  land,  adjacent to the western side of  the road.   With regard to the 

second  piece  of  land on  the  western  side,  suit  in  O.S.No.47 of  2018 

(AS.No.585 of 2023) was filed.  Since the trial of the two cases were 

conducted by two different Judicial Officers at Krishnagiri  at  different 

13/47
https://www.mhc.tn.gov.in/judis



A.S.No.363 of 2021

point of time, there was divergent view on the issue, one of the pleadings 

raised  by  the  Defendant  relates  to  the  property,  which  is  the  subject 

matter of O.S.No.47 of 2018 (A.S.No.585 of 2023).  

21.Had there been a joint trial or atleast simultaneous trial, such 

a divergent view would not have been possible.  The respective advocates 

ought to have filed a memo for joint trial or atleast for simultaneous trial. 

For the reasons best known, the Suit in O.S.No.46 of 2018 was taken up 

by the Additional District Judge, Krishnagiri and the same was disposed 

on 23.04.2021.  However, O.S.No.47 of 2018, which is a next suit, was 

taken  by  the  Additional  District  Judge,  Krishnagiri,  and  thereafter 

judgment was also pronounced on 23.03.2023.  By that time the present 

Appeal was reap for argument.  

22.Be that as it may, the learned counsel for the Plaintiff brought 

to  the  notice  of  this  Court  that  initially  argument  was  heard  in 

A.S.No.363  of  2021  and  judgment  was  reserved  on  18.03.2024  and 

thereafter, in A.S.No.585 of 2023 arguments on both sides was heard and 

orders also reserved on 27.03.2024.  
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23.Since  separate  trial  was  taken  place,  this  Court  has  taken 

sufficient caution not to intermingle the evidence.  However, taking note 

of the entirety of the circumstances and the pleas taken by the respective 

land owners, treating it as a simultaneous trial.  Though not in strict sense 

of the terms, the judgment has been pronounced in both the A.S. on the 

same day, however, by separate judgment. 

24.From  the  pleadings  as  well  as  oral  and  documentary 

evidences, it came to light that one Krishnan (Father) had two wives, he 

got two children viz.,  Raghu @ Raghunathan and Ambika through his 

first wife viz., Maheswari and another son Minor Kamalesh through his 

second wife viz., Selvi @ Kalaiselvi.  

25.Raghu @ Raghunathan is the Defendant herein (A.S.363 of 

2021 in O.S.No.46 of 2018 on the file of High Court of Madras).  At the 

time of trial before the trial Court, Kamalesh was  minor and later he was 

declared  as  major  in  the  proceedings.   The  said  Krishnan  (Father) 

executed a gift deed in favour of Raghu @ Raghunathan  (Son) (Ex.A1) 
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to the extent of 59 cents, so also he had executed a gift deed in favour of 

his Minor son Kamalesh, (through the second wife), which is the subject 

matter of O.S.No.47 of 2018 (A.S.No.585 of 2023 on the file of High 

Court of Madras) and by settlement deed, he had executed a suit property 

in favour of the Defendant to an extent of 59 cents.

26.One Suit was filed by Ambika for partition, by alleging that 

the property as an ancestral property of Krishnan, in the said Suit notice 

was also served for both parties.  Admittedly, O.S.No.3 of 2017 filed by 

the Sister of the Defendant is still pending.

27.Certified  copy  of  the  registered  sale  agreement  dated 

07.08.2014 entered between the present Plaintiff and Selvi @ Kalaiselvi, 

who is the step mother of the Plaintiff on behalf of the minor was marked 

as Ex.A18, which is  admittedly subsequent to Ex.A3, the present suit 

sale agreement assumes significance.

28.For  the  sake  of  convenience,  some  of  the  pleadings  and 

evidence of the parties are necessary for better appreciation of the factual 
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position, in view of the rival submission made by the respective parties 

are reproduced here.

28(a).The lands of the Defendant is  in two items and another 

item belonged to the Defendant's step brother by name Minor Kamalesh 

to an extent of 59 cents each situated abutting road and he felt that the 

same was fit  for installation of Petrol  pump as proposed.   Finally the 

Plaintiff purchased an extent of 59 cents from the Defendant for a valid 

and valuable  consideration  of  Rs.20,00,000/-  by  virtue  of  a  sale  deed 

dated  12.06.2014  in  Doc.No.1909/2014  of  Sub  Registration  Office 

Uthangarai.

28(b).As the land purchased from the Defendant alone was not 

enough  for  installation  of  petrol  pump  as  per  the  specification  and 

measurement required by the said Petroleum Company, the Plaintiff and 

Defendant also entered into an agreement of sale for the suit property on 

the same date of sale on 12.06.2014 and the said agreement of sale was 

registered  as  document  No.1910/2014  of  Sub-Registration  office, 

Uthangari, which is next document to the above referred sale deed.  The 
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Plaintiff and Defendant have fixed sale consideration for the suit property 

as Rs.20,00,000/- i.e., same price as fixed for the land purchased, out of 

the same a sum of Rs.10,00,000/- was paid to Defendant as advance by 

cash and the balance sale consideration was agreed to be paid within a 

period of 11 months.  Though the Plaintiff was able to pay the remaining 

consideration and get  sale  deed for suit  property also,  the Defendant's 

father Mr.Krishnan assured the Plaintiff that he will arrange to get land 

from his another son Minor Kamalesh.

28(c).The  Plaintiff  both  in  the  pleadings  as  well  as  in  the 

evidence stated that the Father of the Defendant assured to get other piece 

of land, which he gifted to his minor son Kamalesh, through his second 

wife Selvi @ Kalaiselvi.  Since it is a minor's property, he have to get 

permission to sell the property from the competent civil Court viz., the 

District Court, Krishnagiri and required time.  It is a specific evidence of 

DW1  that  the  Selvi  @  Kalaiselvi,  who  is  the  step  mother  of  the 

Defendant and biological mother of the minor Kamalesh has not informed 

about the filing of GWOP and orders passed therein on the legal notice 

expressed by her.  
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29.In this regard, the Plaintiff has marked Ex.A12 legal notice 

issued  by  the  Plaintiff  to  Selvi  @ Kalaiselvi  dated  02.06.2015,  reply 

notice by Selvi @ Kalaiselvi to Plaintiff as Ex.A13, reply notice issued 

by the Plaintiff's counsel as Ex.A14, rejoinder by Selvi @ Kalaiselvi as 

Ex.A15 and rejoinder by Plaintiff as Ex.16, along with copy of order in 

GWOP.No.76/2014 in Ex.P.19.  

30.On  perusal  of  Ex.A18  registered  sale  agreement  entered 

between the Plaintiff and Selvi @ Kalaiselvi and legal notice exchanged 

between the parties viz.,  Ex.A12 to Ex.A16 along with Ex.A7/copy of 

plaint filed by the Sister of the Defendant in O.S.No.3 of 2017 before the 

Sub Court, Uthangarai, reveals that the family members of the Defendant 

are taking the law into their own hands, for the reasons discussed infra.

31.Admittedly,  the  property  initially  belongs  to  Krishnan 

(Father).   Pursuant  to  Ex.A1/gift  deed,  59  cents  was  given  to  his 

son/Defendant  born  through  his  first  wife,  another  piece  of  land  was 

given to another son born through his second wife.  Respective agreement 
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of sale was entered in respect of the minor property on 07.08.2014, as 

could be seen from Ex.A18.  Whereas the present suit's agreement Ex.A3 

is dated 12.06.2014 and therefore, this Court finds that the contention of 

the learned counsel for the Appellant/Defendant that Ex.A3, is entered 

only as a security for completion of Ex.A18/sale agreement, cannot be 

true.   Since  Ex.A.18  was  in  August  2014,  which  is  two  months 

subsequent to the suit sale agreement Ex.A3, hence, such a contention put 

forward  by  the  Defendant  could  not  be  countenanced,  for  the  simple 

reason that on the date entering into Ex.A3, Ex.A18 has not came into 

force.  Ex.A18, came into force only two months thereafter.  Hence, at the 

outset, on  ex-facie it  has to be thrown out at the threshold.  A similar 

finding rendered by the trial Court is well stated and well merited.  

32.Ex.A3, was registered on 12.06.2014.  PW2/Shanmugam is 

the  attestor  and  it  was  duly  registered  before  the  Registrar  Office, 

concerned.  The evidence of PW2 is clear and cogent as to the coming 

into  existence  of  Ex.A3  and  he  has  also  spoken  about  the  sale  deed 

executed by the Defendant in favour of the Appellant in respect of the 

land immediately adjoining the road under Ex.A2 and hence, this Court is 
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of the considered view that Ex.A3 is true and valid.  As per the terms of 

the agreement as discussed supra, a sum of Rs.10,00,000/- has been paid 

as  an  advance  and balance  of  Rs.10,00,000/-  has  to  be  paid  within  a 

period of eleven months.  

33.Learned  counsel  for  the  Appellant  denied  the  intention 

behind Ex.A3 and ready and willingness on the part of the Plaintiff and 

made submission on the point of limitation.

34.On perusal of Ex.A3 and Ex.A4 this Court finds that as per 

the  sale  agreement  (Ex.A3),  the  total  sale  consideration  is  fixed  as 

Rs.20,00,000/-  (Twenty  lakhs)  and  advance  amount  of  Rs.10,00,000/- 

(Ten  lakhs)  was  already  paid.   Balance  of  sale  consideration  of 

Rs.10,00,000/- (Ten lakhs) has to be paid within a period of 11 months 

from the date of agreement.  On 15.04.2014, that is, well within a period 

of  11  months,  Plaintiff  issued  legal  notice  (Ex.A4)  to  the  Defendant 

calling upon him to execute the sale deed in his favour. Hence, Plaintiff 

has approached the Defendant within the agreement period and made a 

demand for execution of sale deed in his favour.  However, by way of 
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reply notice dated 25.04.2015 (Ex.A5) Defendant refused to execute the 

sale deed and further took a stand that the sale agreement (Ex.A3) was 

executed as a security for the advance paid by the Plaintiff for purchasing 

his  minor  brother's  property  and  further  denied  the  receipt  of 

Rs.10,00,000/- (Ten lakhs) as advance.

35.Readiness and willingness:

PW1 in his evidence has clearly deposed that under Ex.A5/reply 

notice dated 25.04.2015, the Defendant chosen to aver false averment and 

hence,  both  the  parties  have  approached  the  Panchayat.   In  this 

connection,  evidence  of  PW1  and  admission  of  DW1  in  the  cross 

examination assumes significance.   PW1 in the cross  examination has 

categorically admitted as follows:

Kjd; Kjypy; epyk; ghh;j;j nghJ xU ikdh;“  

brhj;J.  ,uz;L  nk$h;  brhj;J  Mfpnahh;fSila 

brhj;Jf;fs;  jyh  59  brz;l  vdf;F  fpuak;  bra;J 

bfhLg;gjhf brhd;dhh;fs;/”

me;j  fpua  xg;ge;jj;ij  vGjpa  njjpapnyna“  

fpuak; th';fpapUf;fyhk; vd;W brhd;dhy; ikdh; brhj;J 

eLtpy; ,Ue;jgoahy; vd;dhy; bkhj;j brhj;ija[k; th';f 
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Koatpy;iy/   ikdh;  brhj;ija[k;  nrh;j;J  fpuak; 

th';Ftjw;fhf  Kd;ng  gzk;  bfhLj;njd;  vd;W 

brhd;dhy; rhpapy;iy/  fpua xg;ge;jj;jpw;F gpd;g[  jhd; 

ikdh; brhj;ij fpuak; th';f gzk; bfhLj;njd;/”

ikdh;  brhj;ij  fpuak;  th';Ftjw;fhf“  

07/08/2014?y;  xg;ge;jk;  nghl;Ls;nsd;  vd;why;  rhpjhd;/ 

jhth fpua xg;ge;jg;go 11 khjj;jpw;Fs; kPjp bjhifia 

brYj;jp  fpuak;  bra;J  bfhs;s  ntz;oaJ  vd;why; 

rhpjhd;/   ,e;j fpua xg;ge;jg;go 11 khjj;jpw;Fs; ehd; 

ve;j eltof;ifa[k; vLf;ftpy;iy/ 2015 k; tUlk; 10tJ 

khjk; jhd; ehd; nehl;O!; mDg;gpndd;/”

“g";haj;jhh;  ahh;  vd;why;  jpUg;gj;J}hpy;  o/nf/ 

uh$h. v!;/ uhn!e;jpud; vd;gtUila Ms;;. $pk; nkhfd;  

mth;fSila Ms; Mfpnahh;fs; ngrpdhh;fs;/  fk;a{dp!;l;  

uhjh  kw;Wk;  bfhk;g[  nfhtpe;jd;.  g{gjp.  jpKf  vk;/rp  

Mfpnahh;  ngha;  ngrpdhh;fs;/   vd;  jug;gpy;  ehDk;.  

ntoag;gd;. rz;Kfk; Mfpnahiu ehd; Tl;og;nghndd;/”

The Plaintiff in the cross examination has admitted as follows:

“ehd;  vd;Dila  t';fp  fzf;fpy;  brhj;J 

th';Ftjw;F  nghJkhd  gzk;  ,Ue;jJ  vd;gij 

fhz;gpg;gjw;fhf  jw;nghJ  thjp  jug;g[  rhd;whtzk;  20 
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Kjy; 23 tiuahd Mtz';fis jhf;fy; bra;Js;nsd;/”

“ee;jdk; fpis rpd;onfl; t';fp fpisapy; Xth;  

ouhg;l; ehw;gije;J yl;rk; tiu vLf;fyhk;/  me;j t';fp 

fpisapy;  vdJ  mf;ft[z;oy;  gzk;  ,y;yhtpl;lhYk;.  

ehw;gije;J yl;rk;  tiu gzk;  vLf;f  Koa[k;  vd;why;  

rhp/” (emphasis supplied)

PW2/attestor of the suit sale agreement has clearly deposed as follows:

“K:d;W  gFjpahf  jyh  59  brz;l;  epyk; 

,Ue;jJ/   mjpy;  1  gFjpahd 59  brz;l;  epyj;jpw;F 

tpiy ngrpndhk;/   ngrpa md;nw fpuak; Koe;Jtpl;lJ/ 

md;nw  kw;bwhU  59  brz;l;  epyj;jpw;Fk;  uFehjdplk; 

fpuak; ngrp fpua mf;hpbkz;l; nghlg;gl;lJ/  mjDila 

tp!;jPuzk;  vt;tst[  vd;why;  mJt[k;  59  brz;l;jhd;/ 

K:y  gj;jpuj;ij  ehd;  ghh;f;ftpy;iy  thjp  b$aghy; 

ghh;j;jhh;/”

“md;iwa jpdk; ehd; fpua gj;jpuj;jpYk;. fpua 

mf;hpbkz;oYk;  rhl;rp  ifbaGj;J  nghl;nld;/ 

fpUc&;zhtpd;  ,uz;lhtJ kidtp fiyr;bry;tp kfd; 

fknyc&;  Mfpnahh;  epyj;ij  th';Ftjw;F  md;iwa 

jpdk;  xg;ge;jk;  vJt[k;  nghltpy;iy/   b$aghy;  fpuak;  

th';fpa epyj;jpw;F mLj;jJ fknyc&; epyk; vd;why; rhp/  

fknyc&;  epyj;ij  th';Ftjw;F  thjp  b$aghy; 
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mf;hpbkz;l; nghl;l tpc&ak; bjhpa[kh vd;why; b$aghy;  

brhy;yp bjhpa[k;/”

“fpua  xg;ge;jj;jpw;fhf  gj;Jyl;rk;  U:gha; 

ml;thd;!;  bfhLj;jhh;/  gzkhf  bfhLj;jhuh.  brf;fhf 

bfhLj;jhuh  vd;why;  gpujpthjpaplk;  gzkhfjhd; 

bfhLj;jhh;/”

“fpua  mf;hpbkz;oy;  fpUc&;zd;  rhl;rp 

ifbaGj;J nghl;oUf;fpwhuh vd;why; fpUc&;zdpd; kfs; 

rhl;rp  ifbaGj;J  nghl;oUf;fpwhh;  mth;  bgah;  

bjhpatpy;iy/”

DW1 in the cross examination has admitted as follows:

“jhth fpua xg;ge;j gj;jpuj;jpy; vd; jfg;gdhh;  

,uz;lhtjhf rhl;rp ifbaGj;J bra;jpUf;fpwhh; vd;why;  

rhp/  fpua xg;ge;j gj;jpuj;jpw;F gpd;dpl;L ehDk;. vd; 

rpj;jpa[k;.  vd;  jfg;gdhUk;  xg;g[f;bfhz;l  fpua 

bjhifiatpl  mjpfkhf gzk;  bfhj;jhy;  jhd;  fpuak; 

bra;J bfhLg;nghk; vd;W brhd;ndhk; vd;why; rhp”

(emphasis supplied)

fpua  xg;ge;j  gj;jpuj;jpw;F  gpd;dpl;L  jhth“  

brhj;ij  ntW  egh;fsplk;  tpw;gid  bra;tjw;F 

brhy;ypapUe;njd;  vd;why;  FLk;g  fc;&lj;jpw;fhf gzk; 

njitg;gl;lJ mjdhy; brhy;ypapUe;njd;/  thjpaplk; fpua 
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xg;ge;jk; ngrp gjpt[ bra;j gpwF mij tpl mjpf fpua 

bjhif fpilf;Fk;  vd;gjw;fhf ntW egh;fsplk;  jhth 

brhj;ij fpuak; bra;a ngrpndd; vd;why; rhp/ thjpf;F 

ehd;  K:d;whk;  egh;fsplk;  brhj;ij  tpw;gid  bra;a 

ngr;Rthh;j;ij elj;jp tUtJ bjhpe;j gpwF 15/04/2015,y;  

tHf;fwp"h; K:yk; nehl;O!; mDg;gpdhh;/  ”

(emphasis supplied)

25/04/2015?,y; ehd; mDg;gpa gjpy; nehl;O!py;“  

jhd; Kjy; Kiwahf Ie;J yl;rj;ij thjpaplkpUe;J vd; 

jfg;gdhh;  bgw;Wf;  bfhz;ljhft[k;  me;j  bghWg;g[f;fhf 

fpua mf;hpbkz;l; Vw;gl;ljhf brhy;ypapUf;fpnwd; vd;why;  

rhp/”

gjpbdhU  khj  fhy  mtfhrk;  Kf;fpakhd“  

ruj;J ,y;iy vd;whYk;. ikdh; brhj;ij fpuak; bra;a 

ePjpkd;w mDkjp bgw ntz;Lk; vd;gjw;fhf nghlg;gl;l 

rhjhuz epge;jid vd;why; rhp”

(emphasis supplied)

fpua xg;ge;j njjpapypUe;J ,d;iwa njjp tiu“  

ghf;fp  bjhifia  brYj;jp  fpuaj;ij  g{h;j;jp  bra;J 

bfhs; njitahd gz trjp thjpaplk; cs;sJ vd;why;  

rhp”

(emphasis supplied)
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06/08/2015  md;W  vd;  rpj;jp  ikdh;  brhj;J“  

Fwpj;J tHf;fwp"h; K:yk; thjpf;F nehl;O!; mDg;gpdhh; 

vd;why; rhp/”

fpua  mf;hpbkz;l;  nghl;  fhyj;ij  tpl  rl;l“  

mwptpg;g[  mDg;gpa  fhyj;jpy;  brhj;J  kjpg;g[  

Fiwe;Jtpl;ljhf brhy;ypapUf;fpwhh; vd;why; rhp/  me;j 

rl;l  mwptpg;gpy;  fhh;oad;  X/gp/76/2014,y;  24/11/2014,y; 

ePjpkd;wk;  ikdh;  brhj;ij  tpw;gid  bra;a  mDkjp 

bfhLj;j  tptuj;ij  Kjy;  Kiwahf  brhy;ypapUf;fpwhh;  

vd;why; rhp”

(emphasis supplied)

xU  ,yl;rj;J  ehw;gj;bjhuhapuk;  U:gha;“  

fpuaj;bjhif  bfhLj;jhy;  jhd;  jhth  brhj;ija[k;.  

ikdh;  brhj;ija[k;  fpuak;  bra;J  bfhLg;nghk;  vd;W 

thjpaplk;  brhd;ndhk;  vd;why;  rhp/   thjp  brhj;J 

Fwpj;J fpua mf;hpbkz;l; nghl;l nghJ ,Ue;j khh;f;bfl; 

kjpg;gpw;F  jhd;  fpua  bjhif  brYj;j  Koa[k;  vd;W 

brhd;dhh;  vd;why;  rhp/  fpua  xg;ge;jg;go  ghf;fp  

bjhifia th';fp bfhz;L jhd; fpuak; bra;J bfhLf;f 

flikgl;Ls;nshk;  vd;whYk;.  mijtpl  mjpf 

fpuaj;bjhif nfl;f KoahJ vd;why;  rhp/  mjpf fpua 

bjhif  nfl;ljhy;  g";rhaj;J  ele;jJ  vd;why;  rhp/ 
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me;j  g";rhaj;jpy;  tz;ofhud;  bfhl;lhia  nrh;e;j 

jz;lghzp.  rz;Kfk;.  Ml;Lfhud;  bfhl;lhia  nrh;e;j 

fnzrd;.  nfhtpe;jd;.  uhkehjd;  (vd;  j';if fzth;) 

Mfpnahh;  fye;J  bfhz;lhh;fs;  vd;why;  rhp/  me;j 

g";rhaj;jpy;  ve;j  Kot[k;  Vw;glhjjhy;  xj;jp  itj;J 

tpl;lhh;fs;  vd;why;  rhp/   me;j  g";rhaj;jpw;F  gpwF 

01/09/2015 md;W ehd; fpuak; bra;J bfhLj;j brhj;J. 

ikdh; brhj;J. jhth brhj;J Mfpatw;wpy; jdf;F ghfk;  

cz;L  vd;W  vd;  rnfhjhp  mk;gpfhit  itj;J  xU 

tHf;fwp"h;   nehl;O!;  mDg;gpndhk;  vd;why;  mJ 

mk;gpfhnt  mDg;gpa  nehl;O!;/   ehd;  mDg;g[k;go 

brhy;ytpy;iy/   nkw;go  brhj;Jf;fs;  midj;Jk;  vd; 

je;ij tHp jhj;jh nfhtpe;jDf;F mirz;bkz;l; K:yk; 

fpilj;j  bjhj;J  vd;why;  rhp/   vd;  jhj;jh 

nfhtpe;jdf;F  mirz;bkz;l;  K:yk;  fpilj;j  brhj;J 

vd;gjhy;  mtUf;F gpwF vd; je;ijf;Fk;.  vd; je;ij 

vdf;Fk;. fknyRf;Fk; jhd brl;oy;bkz;l; gj;jpuk; vGjp 

itj;jpUg;gjhy;  vdf;Fk;.  vd;  jk;gpf;Fk;  ghj;jpag;gl;l 

brhj;J  vd;why;  vd;  rnfhjhp  mk;gpfhtpw;F  me;j 

brhj;jpy; ghj;jpak; ,y;iy vd;why; rhp/”

(emphasis supplied)
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36.In view of the admissions of the parties, independent witness 

PW2 & DW1 (Plaintiff) touching upon the issues to be determined in the 

appeal and also considering the rival submissions made by the parties, I 

find that in view of certain averments made in Ex.A15/reply notice, there 

was a panchayat and in the said panchayat, the Defendant agreed that he 

entered into a sale agreement under Ex.A3 with the intention to sell, as 

could  be  seen  from  version  of  PW3/one  of  the  Panchayatar,  (whose 

presence  has  been  admitted  by  PW1  in  the  cross  examination)  and 

DW1/Defendant as well, assumes significance.  Hence, efforts taken by 

the Plaintiff through Panchayat to get the sale deed registered in his name 

shows that  the  Plaintiff/Respondent  took maximum efforts  to  get  sale 

registered in his name.  Appellant as DW1, admitted that Panchayat was 

conducted since he demand more money than agreed amount, assumes 

significance. 

37(a).Reliance was placed upon the Division Bench judgment of 

this Court in the case of  S.Deivanai and others Vs. V.M.Kothandaram 

and others reported in  2017 (4) CTC 734 to show that minor delay or 

latches  may  not  be  a  ground  for  refusing  to  give  relief  of  specific 

29/47
https://www.mhc.tn.gov.in/judis



A.S.No.363 of 2021

performance,  insofar  as  the  Plaintiff  is  able  to  convince the  Court  by 

positive evidence for conduct of panchayat and delay has been properly 

explained, the relief of specific performance shall be granted.  

37(b).Therefore  this  Court  finds  that  the  above  ruling  of  the 

Division Bench of this Court squarely applicable to the case in hand and 

the Plaintiff has successfully demonstrated the same before this Court, 

that there was a panchayat as admitted by PW1 in the cross examination 

and one of the panchayattar is PW3.  Their presence was admitted by 

DW1 in the cross examination and the panchayat has become futile and 

failed to give result  and hence,  the Plaintiff  has filed suit  for specific 

performance on 22.03.2018. Hence, this Court finds that minor delay in 

filing the suit was properly explained by PW3, (one of the panchayatar) 

which was admitted by DW1 in the cross examination.  

38.The trial  Court  has  rightly  come to the  conclusion  that  in 

view of the admission of PW2 as well as Defendant in the capacity of 

DW1 that sincere and positive efforts have taken by the Plaintiff from the 

time  of  entering  into  agreement  till  the  filing  of  the  suit  for  the 
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registration  of  sale  deed.   Further  PW3/one  of  the  panchayatar  has 

categorically stated that apart from the advance amount of Rs.5,00,000/- 

further  sum of  Rs.2,00,000/-  over  and  above  the  agreed  amount  was 

demanded by the Defendant, the was not refuted by DW1 in his evidence 

assumes significance.  Hence, the contention of the learned counsel for 

the  Respondent/Plaintiff  that  since  the  Defendant/Appellant  demanded 

extra  and  higher  amount  than  the  agreed  amount,  sale  could  not  be 

completed is found to have force.  

39.It is a specific evidence of PW3 (one of the panchayatar) that 

the Defendant/Raghu @ Raghunathan had demanded more amount than 

agreed amount in the panchayat.  He is one of the panchayatar along with 

Dhandapani,  Shanmugam,  Ganesan of  Attakaran  Kottai  Govindan and 

Ramanathan (who is none other than the husband of  the Sister  of  the 

Defendant,  who subsequently filed partition suit  as mentioned earlier). 

Since additional  amount  and extra  amount  over and above the agreed 

amount  was  asked,  the  panchayat  has  become  futile.   There  is  no 

explanation  forth  coming,  never  ever  any  denial  by  the 

Appellant/Defendant, assumes significance.
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40.The version of DW1 goes to show that it is at the instance of 

the Appellant/Defendant alone, the sale deed could not be ripped into a 

sale  deed  and hence  this  Court  finds  the  delay  in  completion  of  sale 

transaction  only  due  to  the  Defendant  as  discussed  supra,  and  the 

intention  of  the  Plaintiff  is  proved  in  the  manner  known  to  law. 

Consequently,  this  Court  holds  that  willingness  on  the  part  of  the 

Respondent/Plaintiff stands proved.  

41.Further,  from the  time of  entering into the sale  agreement 

(Ex.A3)  Plaintiff  has  again  and  again  approached  the 

Appellant/Defendant and insisted for registration of sale deed. Whereas it 

was the Defendant, who kept postponing the same stating that once court 

permission is obtained with respect to his minor step brother's property, 

both the properties will be registered in favour of the Plaintiff at the same 

time.  The  same  has  been  admitted  by  the  Defendant  in  his  Cross 

examination as follows: 

ikdh;  brhj;ij  fpiua  mf;hpbkd;l;  nghLk;  nghJ“  

ePjpkd;wj;jpy;  ikdh;  brhj;J  Fwpj;j  mDkjp  bgw 
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njitg;gLtjhf  brhy;yp  thjpaplk;  btw;W  jhs;fspy;  

fiyr;bry;tp  ifbaGj;J  bgw;whh;  vd;why;  rhp.  ,e;j 

tpw;gidia  bghWj;j  kl;oYk;  ehDk;.  vdJ  rpj;jp 

fiybry;tpa[k;.  vdJ jfg;gdhh;  brhd;dgo jhd; ele;J 

bfhz;nlhk;  vdwhy;  rhp/   bgl;nuhy;  g';f;  mikf;f 

ntz;Lk;/   mjdhy;  jhth  brhj;ij  fpiuak;  bra;J 

bfhLf;Fk;go  thjp  nfl;l  nghJ  ehd;  ikdh;  brhj;J 

Fwpj;J  ePjpkd;w  mDkjp  bgw;w  gpwF  jhth  brhj;ij 

fpiuak;  bra;J  bfhLg;gjhf  brhd;ndd;  vd;why;  rhp/  

thjp jhth brhj;ij fpiuak;  bra;J bfhLf;f vd;id 

mQqfpanghJ ikdh;  brhj;J Fwpj;J ePjpkd;w  mDkjp 

bgw  ntz;Lk;  vd;Wk;.  mjid  gpwF  jhth  brhj;ij 

fpiuak;  bra;J  bfhLg;gjhf  brhd;ndd;  vd;why;  rhp/”

(emphasis supplied)

From the above admission of the Defendant, it is explicit that the Plaintiff 

has performed his part of contract by parting with advance amount and 

insisting the Defendant to register the sale deed. Whereas the Defendant 

kept postponing the same.  The Defendant also admitted the case of the 

Plaintiff that he dragged on the request of Plaintiff to complete the sale 

transaction on the pretext that the Court permission to sell minor propety 

is yet to come and asked the Plaintiff to wait for the same and promised 
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to sell his property after court permission to sell minor property.  This 

part of case of Plaintiff was put in as suggested, the DW1 has admitted in 

cross.  The Defendant thereby admitted the Plaintiff case.  Admission of 

fact averred by Plaintiff during cross examination of Defendant, by DW1 

is best piece of evidence as per Section 54 of Evidence Act. Hence, the 

Plaintiff has established readiness and willingness on his part and the suit 

is filed within the period of limitation 

42.Delay in filing the suit within the period cannot be a ground 

to refuse the relief of specific performance as held by the Hon'ble Apex 

Court in the case of  R.Lakshmikantham Vs. Devaraji reported in  2019 

(8) SCC 62, wherein it is stated as follows:

"11.The  High  Court  order  is  not  correct  in  stating  that  

readiness  and willingness  cannot  be  inferred  because  the 

letters dated 18.12.2002 and 19.12.2002 had not been sent  

to the Defendant. The High Court also erred in holding that  

despite having the necessary funds, the Plaintiff could not be  

said to be ready and willing. In the aforesaid circumstances,  

the High Court was also incorrect in putting a short delay in  

filing the Suit against the Plaintiff to state that he was not  
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ready and willing. In India, it is well settled that the rule of  

equity that exists in England, does not apply, and so long as  

a Suit for specific performance is filed within the period of  

limitation, delay cannot be put against the Plaintiff”

43.Ramanathan, (husband of Ambika who is sister of Defendant) 

has participated in panchayat.  After failing of panchayat, it appears that 

the sister of the Defendant has filed a suit for partition in OS No.3 of 

2017 on the file of the Sub Court, Uthangarai, claiming share in the suit 

schedule property.  In the said Suit, the Defendant as well as Plaintiff are 

parties. In this connection DW1 admitted as follows:

mjd;  gpwF  ehd;.  vd;  rpj;jp.  Vd;  mg;gh  Mfpnahh;“  

brhy;ypf;  bfhLj;J  vd;  rnhfjhp  mk;gpfh  Cj;j';fiu 

rhh;g[  ePjpkd;wj;jpy; ghf;gphptpid nfhhpa[k;  fpiua gj;jpuk;  

fpiua xg;ge;j gj;jpuk; bry;yhJ vd;W tpsk;g[if bra;a 

nfhhpa[k;  mry;  tHf;F  3-2017  vd;w  tHf;if  jhf;fy; 

bra;jhh; vd;why; mJ mtUila brhe;j tpUg;gk; eh';fs;  

brhy;yp  tHf;if jhf;fy;  bra;atpy;iy/   me;j  tHf;if 

thjp kl;Lk; jhd; elj;jp tUfpwhh; vd;whYk; ehDk; vd; 

mg;ght[k;  vd;  rpj;jpa[k;  me;j  tHf;fpy;  M$uhfhky;  

xUjiygl;rkhfg;gl;Ls;nshk;  vd;why;  rhpay;y  eh';fSk; 
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tf;fPy;  itj;J tHf;F elj;jp  tUfpnwhk;  me;j tHf;fpy;  

gjpy; kD nghl;Ls;nshk; vd;d gjpy; kD nghl;Ls;nshk; 

vd;why;  vd;  j';iff;F ghfk;  cz;L vd;W gjpy;  kD 

nghl;L cs;nshk;”

44.DW1 admits in his cross examination that he has filed written 

statement in the said suit stating that his sister has got share in the suit 

schedule property.  Such stand taken by the Defendant in the said suit 

discloses that Defendant colludes with his sister and has filed the above 

suit.   In  this  connection,  it  remains  to  be  stated that  the  sister  of  the 

Defendant  was  present  in  the  Sub  Registrar  office  at  the  time  of 

registration of sale agreement dated 12.06.2014 (Ex.A3) and has signed 

as a witness in the sale deed dated 12.06.2014 (Ex.A2) which was also 

registered at the same time.  Hence the sister of the Appellant/Defendant 

was aware of Ex.A3 on 12.06.2014 itself. Whereas she filed the suit only 

in the year 2017, after the failure of panchayats conducted to pacify the 

Appelant/Defendant to execute the sale deed in favour of the Plaintiff. 

Besides  the  husband  of  the  Sister  of  Appellant/Defendant  was  also 

participated in the said Panchayat. 
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45.Further more, the father of the Defendant settled the entire 

extent of the suit schedule property in favour of the Defendant and hence 

he  is  the  owner  of  the  entire  extent  of  the  suit  schedule  property 

measuring to an extent of 59 cents and hence this Court has no hesitation 

to held that the sister of the Defendant has no right over the suit schedule 

property and the above suit has been filed by the sister of the Defendant 

only with an intention to defeat the right of the Plaintiff.

46.Financial capacity:

On the  point  of  financial  capacity  of  the  Plaintiff  to  pay  the 

balance sale consideration, my attention was drawn to Ex.A17/account 

statement of the Plaintiff issued by Karur Vysya Bank, T.Nagar Branch. 

The  Respondnet/Plaintiff  is  financially  capable  of  purchasing  the  suit 

schedule property and the same is explicit from the fact that on the date of 

entering into the sale agreement (Ex.A3) the Plaintiff purchased adjacent 

property  from  the  Defendant  by  way  of  sale  deed  dated  12.06.2014 

(Ex.A5) by paying a sum of Rs.20,00,000/- as total sale consideration. 

On the same date, the present sale agreement (Ex.A3) has been entered by 
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paying  an  advance  amount  of  Rs.10,00,000/-,  out  of  total  sale 

consideration of Rs.20,00,000/-. Hence on 12.06.2014 itself, the Plaintiff 

paid a sum of Rs.20,00,000/- as total sale consideration for purchasing the 

adjacent property along with a sum of Rs.10,00,000/- as advance for the 

suit schedule property. Hence the Plaintiff paid a sum of Rs.30,00,000/- 

to  the  Defendant  and  only  a  sum  of  Rs.10,00,000/-  was  the  balance 

amount which is to be paid by the Plaintiff. Even the said Rs.10,00,000/- 

has been deposited by the Plaintiff before the trial Court on 30.04.2021 as 

directed  by  the  trial  Court  by  way  of  judgment  and  decree  dated 

23.04.2021.

47.Further  more,  the  Defendant  as  DW1  has  admitted  as 

follows:

“thjp  vd;dplk;  fpiuak;  bgw;w  brhj;jpYk;  fpiua 

mf;hpbkz;l;  nghl;l  brhj;jpYk;  bgl;nuhy;  g';f;  mikf;f 

iyrd;!;  th';f  nghtjhf  thjp  vd;dplk;  brhd;dhy; 

vd;why;  rhp.  thjp  gilj;j  bry;thf;F  cs;s  egh; 

vd;whYk;  mth;  epidj;jhy;  fpiua mf;hpbkz;l;  nghl;l 

njjpapnyna  KG  fpiua  bjhifiaa[k;  bfhLj;J 

fpiuaj;ij  gjpt[  bra;J  bfhz;oUf;fyhk;  vd;whYk; 
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ikdh;  brhj;ij  fpiuak;  bgw  ntz;Lk;  vd;gjw;fhf 

md;iwa  jpdk;  fpiua  mf;hpbkd;l;  kl;Lk;  nghlg;gl;lJ 

vd;why; rhp

///

fpiua xg;ge;j  njjpapypUe;J ,d;iwa njjptiu fpiua 

ghf;fp  bjhifia  brYj;jp  fpiuaj;ij  g{h;j;jp  bra;J 

bfhs;  njitahd gztrjp  thjpaplk;  cs;sJ vd;why; 

rhp/  ikdh; brhj;ij fpiuak;  bra;J bfhLf;f ePjpkd;w 

mDkjp bgw ntz;Lk; vd;W vd; rpj;jpa[k;. vd; mg;ght[k;  

fhy jhkjk; bra;jjhy; thjp 02/06/2015 md;W tHf;fwp"h; 

K:yk; nehl;O!; mDg;gpdhh; vd;why; rhp/”

(emphasis supplied)

In  short,  the  Appellant  as  DW1,  admitted  the  Plaintiff  has  sufficient 

means to pay the balance of sale consideration.  Admission of DW1 is 

best piece of evidence for the Plaintiff's case.  The above admission of the 

Defendant shows that the Plaintiff has financial capacity to purchase the 

suit schedule property.

48.As extracted supra, the Plaintiff in his chief examination has 

categorically deposed that on the date of filing of the suit, he has two 
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bank accounts and Ex.A11, account statement has been filed and Ex.A20 

is  the  overdraft  account  statement  of  the  Plaintiff  in  Syndicate  Bank, 

Nandhanam Branch.   Ex.A11  is  the  account  statement  relating  to  his 

account in Karur Vysya Bank, T.Nagar Branch, while Ex.A20 to Ex.A23 

relates to overdraft account in the Syndicate Bank, Nandhanam branch.  It 

is  the  specific  evidence  of  PW1 that  Ex.A20  and  Ex.A21,  which  are 

overdraft account details is capable of drawing Rs.20,00,000/-, whereas, 

the balance of sale consideration is only Rs.10,00,000/-, as admitted by 

both the parties.  Ex.A20 & Ex.A21 have been put to DW1 during cross 

examination and he had admitted the same as extracted supra.  Hence, 

this Court finds that both the contentions raised by the Defendant as to 

the  readiness  and willingness  to  purchase  the  suit  property are  stands 

negative, in view of the exemplary document evidence Ex.A11, Ex.A20 

to Ex.A23, coupled with admission of DW1 in the cross examination.

49.Though  the  learned  counsel  for  the  Appellant/Defendant 

focused  upon  Ex.A11  alone,  admission  of  DW1  regarding  financial 

capacity of Plaintiff and coupled with Ex.A20 to Ex.A23 relating to the 

Plaintiff  account in Nandhanam Branch was conspicuously omitted by 
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the Appellant/Defendant as pointed by the Plaintiff assumes significance.

50.Thus, this Court finds that the Plaintiff after entering into an 

agreement of sale under Ex.A3 on 12.06.2014 waiting for the purpose of 

getting  the  permission  in  respect  of  sale  of  minor  property,  which  is 

entered  between  the  very  same  Plaintiff  with  the  step  brother  of  the 

Defendant under Ex.A18 on 07.08.2014.  Since necessary orders has to 

be obtained for selling the minor's property, he was waiting.  The step 

mother  of  the  Defendant  has  not  informed  about  the  order  made  in 

GWOP.76 of 2004 by the learned District Judge in Ex.A19.  When the 

Defendant  claimed the excess  amount,  which resulted in panchayat  as 

discussed supra,  the terms of  reference in  panchayat  and stand of  the 

respective parties in panchayat, participation of the Plaintiff, Defendant 

and  Defendant's  sister's  husband  were  duly  spoken  to  by  one  of  the 

panchayatar PW3 independent witness and the same was not disputed by 

the Defendant.  Hence, the trial Court has rightly come to the conclusion 

that the date of the panchayat and result of the panchayat give raise to the 

continuous cause of the action. 
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51.From the date of  failure of the panchayat as spoken to by 

PW3, (independent witness-cum-panchayatar) the Suit was immediately 

filed on 12.03.2018 and hence, Ex.A3/Suit sale agreement is valid and 

enforcible  and  the  suit  is  filed  in  time  and  based  upon  the  above 

discussion,  in  the  preceding  paragraphs,  the  Plaintiff  has  successfully 

demonstrated that he is ready and willing to perform his part of contract 

under  Ex.A3.   There  was  an  understanding  between  the  parties  with 

regard to the piece of the land lying in between the Plaintiff's property 

and the suit property covered under Ex.A18, which is the subject matter 

of  O.S.No.47  of  2018  (A.S.No.505  of  2023)  and  subsequently,  the 

panchayat was resulted in, as the Defendant has demanded the enhanced 

amount over and above the agreed amount, resulted in panchayat, on its 

failure, suit was filed and same is held to be in time and hence, the points 

raised by the Appellant/Defendant are answered in negation against the 

Appellant/Defendant  and in favour of the Respondent/Plaintiff.  

52.It is to be stated that for getting the permission for running a 

Petrol bunk, either Plaintiff has to submit the lease deed with respect of 

the property or the registered sale deed for the land  and hence, unless the 
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sale deed is registered or lease deed is registered in respect of the suit 

property in the name of the Plaintiff, no application for getting permission 

to run petrol bunk can be made before the competent authority for the 

purpose of obtaining permission for petrol bunk.

53.On  consideration  of  the  documentary  evidence  and  oral 

evidence,  admission made by the independent parties  shows that  after 

entering  into  sale  agreement  (Ex.A3),  the  Appellant/Defendant,  issued 

reply notice dated 25.04.2015 (Ex.A5) in which he refused to execute sale 

deed by denying the execution of Ex.A3 on the ground that it was only a 

security  for  the  advance  paid  by  the  Plaintiff  for  purchasing  minor's 

property.  However, it is now demonstrated by the Respondent/Plaintiff 

that  in  the  panchayat,  the  Defendant  demanded  more  sale  amount  as 

against  the  agreed  sale  consideration  in  Ex.A3  and  the  Defendant 

demanded for more sale amount is admitted by the Defendant in his cross 

examination.

54.From  the  above  oral  evidence  of  Defendant  (DW1)  it  is 
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explicit  that  though  the  Defendant  had  denied  execution  of  Sale 

agreement (Ex.A3) in the written statement, however in evidence as DW1 

admitted that in panchayat he admitted the receipt of amount and admits 

to have executed sale agreement (Ex.A3) for the purpose  of  sale. 

Whereas he demanded for more sale consideration as against the agreed 

amount.  This  conduct  of  the  Appellant/Defendant  shows  that  the 

Appellant/Defendant has not come to court with clean hands and in such 

circumstances,  the  trial  court  has  rightly  excercised  the  discretionary 

relief of specific performance in favour of the Plaintiff.

55.The equitable discretion to grant, or not to grant a relief of 

specific performance also depends upon the conduct of the parties. The 

necessary ingredient has to be proved and established by the Plaintiff so 

that discretion would be exercised judiciously in favour of the Plaintiff. 

At the same time, if the Defendant does not come with clean hands and 

suppresses material facts and evidence and misled the Court then such 

discretion  should  not  be  exercised  by  refusing  to  grant  specific 

performance.
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56.At the risk of repetition for the sake of clarity in the present 

case  where  the  Defendant  herein  pleads  that  he  never  received  any 

advance amount and the sale agreement (Ex.A3) was not entered with an 

intention for selling the suit  schedule property and the same was only 

entered  as  a  security  for  the  agreement  between  the  Plaintiff  and  his 

minor step brother with respect to his property.  Whereas in the cross 

examination,  he admits  that  he received advance amount  and the sale 

agreement (Ex.A3) was entered with an intention to sell the property to 

the Plaintiff.  Hence, I have no hesitation to come to the conclusion that 

the respective points raised above are answered in favour of the Plaintiff 

and against the Defendant and no merits in this case.  

57.Various other grounds raised in the present Appeal is found 

to be without any pleadings before the trial Court (viz.,) without there 

being  a  statement  in  written statement  and without  adducing any oral 

evidence  and  document  evidence,  new  plea  cannot  be  raised  by  the 

Defendant  at  the  Appellate  stage.   In  the  instant  case,  the Plaintiff  is 

continuously approaching the Defendant in person as well as over phone 

45/47
https://www.mhc.tn.gov.in/judis



A.S.No.363 of 2021

and also through conduct of panchayat.  

58.In the result, the Appeal is devoid of merits and hence the 

Appeal  is  dismissed.   Consequently,  Judgment  and  Decree  dated 

23.04.2021  made  in  O.S.No.46  of  2018  on  the  file  of  the  learned 

Additional  District  Judge,  Krishnagiri  is  hereby confirmed.   Time for 

execution of sale deed is four weeks from the date of receipt of copy of 

this order.  No costs.  Consequently, connected Miscellaneous Petition is 

closed. 

23.07.2024

Index : Yes/No

Neutral citation : Yes/No

Speaking Order/Non-Speaking Order

sai

To

The Additional District Judge,

Additional District Court, 

Krishnagiri.
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RMT.TEEKAA RAMAN, J.

sai

Pre-delivery Judgment made in

A.S.No.363 of 2021

and

C.M.P.No.16516 of 2021

Dated: 23.07.2024
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