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This Appeal has been filed against the Judgment and Decree

dated 23.04.2021 made in O.S.No0.46 of 2018 on the file of the Additional

District Court, Krishnagiri.

2.The defeated Defendant is the Appellant herein.

3.For the sake of convenience the parties are referred to as per

their ranking before the trial Court.

4.The brief facts leading to filing of this Appeal is as under:

4(a).The Respondent/Plaintiff has desired to purchase the suit
schedule property and he approached the Appellant/Defendant and his
family members to purchase the suit schedule property and two adjoining

properties measuring to an extent of 59 cents each.

4(b).The Plaintiff purchased the 1* property measuring to an
extent of 59 cents from the Appellant/Defendant by way of registered sale

deed dated 12.6.2014 as document No.1909 of 2014 on the file of Sub
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Registrar of Uthangarai. The total sale consideration of Rs.20,00,000/-

was paid by the Plaintiff to the Defendant for the said purchased property.

4(c).The 2™ property which is adjacent to the property belongs
to the step brother of the Defendant, who was a minor at that time. The 3™
property which is adjacent to the 2™ property, also belongs to the present

Defendant which is the suit schedule property.

4(d).Since the 2" property belongs to the step brother of the
Defendant, who was a minor at that time, it is mandatory to obtain
permission from the competent Court. Hence, registered sale agreement

was entered with respect to both the properties separately.

4(e).The first agreement dated 12.06.2014 was entered with the
Appellant/Defendant with respect to the 3™ property (present suit
schedule property) and the same was registered as Document No.1910 of
2014 on the file of Sub Registrar of Uthangari. At the time of registration
of sale deed with respect to the 1* property, the total sale consideration

was fixed as Rs.20,00,000/- and a sum of Rs 10,00,000/- was paid as
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advance. The time fixed for completion of sale is eleven months from the

date of agreement.

5.1t is the further case of the Plaintiff in the Plaint as well as in
the oral evidence as PWI1 that with respect to the 2™ property, which
belongs to the step brother of the Defendant, registered sale agreement
was entered on 07.08.2014 as Document No0.2664 of 2014 on the file of
Sub Registrar of Uthangarai and the same was signed by the mother of
the minor viz., Selvi @ Kalaiselvi in the capacity of the mother and
natural guardian of the minor. The total sale consideration was fixed as
Rs.18,01,000/-. At the time of entering into the sale agreement, a sum of
Rs.5,00,000/- was paid as advance. As per the terms of agreement, the
balance sale consideration of sum of Rs.13,01,000/- has to be paid by the
Plaintiff once the Court's permission is obtained by the mother and
natural guardian. As the dispute arose between the Plaintiff and Mother of
the minor, after exchange of legal notice between Mother of the said
minor and the Plaintiff, the case has been filed, based on the sale deed
dated 07.08.2014 (subject matter of O.S.No0.47 of 2018 on the file of the

learned Additional District Judge, Krishnagiri)
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6.The Plaintiff as PW1 has stated that with respect to the present
suit schedule property, the Appellant/Defendant also refused to execute
the sale by receiving the balance sale consideration. Hence, the Plaintiff
caused legal notice dated 15.04.2015 (Ex.A4), which is within the time
period of eleven months fixed in the sale agreement dated 12.06.2014.
For the said legal notice dated 15.04.2015, the Defendant issued reply
notice dated 25.04.2015 (Ex.AS5). The present suit in O.S.No.46 of 2018
was filed before the learned Principal District Judge and on
administrative order, it was made over to the learned Additional District

Judge, Krishnagiri.

7.The Appellant/Defendant filed written statement denying the
very intention behind Ex.A.1/Suit sale agreement dated 07.08.2014
(registered agreement) and contended that the Appellant/Defendant had
no intention to sell the suit schedule property and the sale agreement
dated 12.06.2014 was entered only as a security for the agreement

between the Plaintiff and the minor step brother of the Defendant.
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8.Immediately panchayat was conducted between the Plaintiff,
the Defendant and the family members of the Defendant. In the said
panchayat, the Defendant admitted that he has the intention to sell the suit
schedule property, whereas the Defendant demanded exorbitant sum as
sale consideration as against the sum agreed in the sale agreement dated

12.6.2014.

9.The Plaintiff was constrained to file the above suit praying for
the relief of specific performance and also for delivery of possession on
the file of learned Additional District Judge, Krishnagiri. In the said suit,

the Defendant entered appearance and filed written statement.

10.For better appreciation of the factual position from the
perspective view of the Defendant that the Defendant both in the written
statement and as DW1 has stated that the sale agreement dated
12.06.2014 was entered only as a security for the advance amount of
Rs.5,00,000/- paid by the Plaintiff for his step brother's property. It is the
case of the Defendant that the sale agreement dated 12.06.2014 is only a

security for the minor's property till the Court's permission is obtained
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and the sale deed was executed in favour of the Plaintiff.

11.The receipt of advance amount of Rs.10,00,000/- from the
Plaintiff is denied. However, the receipt of Rs.5,00,000/- from the
Plaintiff was admitted as an advance, for the step brother's property only.
In other words, not as an advance for the sale consideration under the suit
sale agreement Ex.A1, but contended that Rs.5,00,000/- received by the
present Defendant as security for the completion of sale transaction
between the very same Plaintiff for the step brother's property, which is
adjacent viz., second property lying between the property already
purchased by the Plaintiff from Defendant herein and to be purchased,

which is the subject property.

12.1t is a specific case of the Appellant/Defendant in the written
statement that his sister viz., Ambika claims share in the present suit
schedule property and filed a suit in OS.No.3 of 2017 on the file of Sub
Court, Uthangarai, praying for partition with respect to the suit schedule
property. Hence it is the case of the Defendant that the Plaintiff will not

be entitled for decree of specific performance with respect to the entire
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suit schedule property. Yet another plea raised by the Defendant is that

dispute arose between the Plaintiff and his step mother with respect to the

minor's property. Due to which the step mother of the Defendant refused

to execute sale deed with respect to the minor's property. Because of that

dispute, Plaintiff has not come forward to cancel the agreement dated

12.06.2014 entered with the Defendant.

1ssues:
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13.After trial, the trial Court has formulated the following

. Whether the Plaintiff is entitled to Specific

Performance as against the defendant?

. Whether the Plaintiff is entitled to get delivery of

possession?

. Whether the Plaintiff is ready and willing to perform

his part of contract as per the sale agreement?

. Whether the Plaintiff is entitled to permanent

injunction restraining the defendant in any manner

creating any encumbrance?

. To what other relief the Plaintiff is entitled to?
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14.During the trial, the Plaintiff was examined as PW1, attestor
of Ex.A3/suit sale agreement was examined as PW2/Mr.Shanmugam and
Mr.Dhandapani, who is one of the panchayathar was examined as PW3.
On the side of the Plaintiff Ex.A1 to Ex.A23 were marked and on the side
of the Defendant, the Defendant himself was examined as DW1 and no

document was marked on his behalf.

15.0n consideration of both oral and documentary evidence, the
trial Court has come to the conclusion that the suit was filed in time and
the Plaintiff is ready and willing to perform his part of contract, Ex.A3 is
valid and enforcible and hence, the points placed by the
Appellant/Defendant was baseless and furthermore, Plaintiff found to be
ready and willing to perform his part of Ex.A3 agreement and decreed the
suit on 23.04.2021 and further the Plaintiff was directed to deposit the
balance sale consideration amount of Rs.10,00,000/- within a period of

one month. Hence the Appeal.

16(a).Learned counsel for the Appellant would contend that the

Respondent entered into a sale agreement dated 12.06.2014 for an extent
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of acre 0.59 cents in S.No0s.20/10C, 20/11C and 20/13C 1s not valid as the
Appellant has no title for more than the extent of acre 0.37 % as stated

above.

16(b).He would further contend that the trial Court without
appreciating the oral and documentary evidence adduced by the Plaintiff
erroneously granted the relief of specific performance based on the oral
evidence of the Defendant that the Defendant admitted the sale

agreement/Ex.A3.

16(c).He would further contend that the trial Court failed to
appreciate the fact that the Plaintiff himself admitted that as on the date
of the execution of the sale deed dated 12.06.2014, he has paid a sum of
Rs.30,00,000/- which is for three shares of the property belonging to the

Defendant and one Kamalesh.

16(d).He would further contend that the trial Court failed to
appreciate the fact that the Plaintiff entered Ex.A18 sale agreement dated

07.08.2014 in respect of the property of minor Kamalesh.
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16(e).He would further contend that the trial Court erred in
finding that Ex.A18 sale agreement dated 07.08.2014 is subsequent to
Ex.A3 sale agreement dated 12.06.2014 and thus disbelieved the
contention of the Defendant that Ex.A3 sale agreement executed for

security of the property purchased belonging to minor Kamalesh.

16(f).He would further contend that the trial Court failed to
realize that the Plaintiff himself issued Ex.A4 legal notice dated
15.04.2015 to the Defendant and the Defendant also replied Ex.A5 dated
25.04.2015 stating that the sale agreement 1s not for sale of property and
was executed only as a security for the payment made viz., Rs.5,00,000/-

for the purchase of property belonging to minor Kamalesh.

16(g).He would further contend that the trial Court failed to note
that as per the reply notice Ex.A5 dated 25.04.2015 the Defendant clearly
refused to execute the sale deed and that the Plaintiff ought to have filed

the suit for specific performance immediately to enforce the contract.
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17.Learned counsel for the Respondent made his submission in

support of the judgment of the trial Court.

18.Heard the learned counsel for the Appellant and the learned

counsel for the Respondent.

19.0n consideration of both oral submissions and written
submissions and the citations relied upon by the learned counsels on
either sides, the following points are raised for consideration:

1.Whether Ex.A3 registered sale agreement between the

Plaintiff and the Defendant is valid and enforcible?

2.Whether the Appellant has no title more than 3’2 cents

as pleaded in the grounds is true?

3.Whether Ex.A3/suit sale agreement is executed only as a

security for the sale transaction between the Plaintiff and

his step Mother is true?

4. Whether the Respondent/Plaintiff is ready and willing to

perform his part of contract?

5.Whether the Judgment of the trial Court is sustainable in
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law?

20(a).At the outset, this Court finds that there are three piece of
lands adjoining the road between two Taluk head quarters. The first
piece of property on the western side of the road originally belongs to the
Defendant herein on settlement by his Father. The second piece of land
on further West was settled by the Father of the Defendant in favour of
his son through his second wife, being the step brother of the Plaintiff
herein. And the third piece of land on the further West viz., the suit

property belongs to the Defendant.

20(b).It 1s admitted by both the parties that the first piece of land
adjacent to the road was purchased by the Plaintiff from the very same
Defendant on 12.06.2014, which is registered as Doc.No.1909 of 2014
and marked as Ex.A2 and thus the Plaintiff is the owner of the first piece
of land, adjacent to the western side of the road. With regard to the
second piece of land on the western side, suit in O.S.No.47 of 2018
(AS.No.585 of 2023) was filed. Since the trial of the two cases were

conducted by two different Judicial Officers at Krishnagiri at different
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point of time, there was divergent view on the issue, one of the pleadings
raised by the Defendant relates to the property, which is the subject

matter of O.S.No.47 of 2018 (A.S.No.585 of 2023).

21.Had there been a joint trial or atleast simultaneous trial, such
a divergent view would not have been possible. The respective advocates
ought to have filed a memo for joint trial or atleast for simultaneous trial.
For the reasons best known, the Suit in O.S.No.46 of 2018 was taken up
by the Additional District Judge, Krishnagiri and the same was disposed
on 23.04.2021. However, O.S.No.47 of 2018, which is a next suit, was
taken by the Additional District Judge, Krishnagiri, and thereafter
judgment was also pronounced on 23.03.2023. By that time the present

Appeal was reap for argument.

22 .Be that as it may, the learned counsel for the Plaintiff brought
to the notice of this Court that initially argument was heard in
A.S.No.363 of 2021 and judgment was reserved on 18.03.2024 and
thereafter, in A.S.No.585 of 2023 arguments on both sides was heard and

orders also reserved on 27.03.2024.

14/47

https://lwww.mhc.tn.gov.in/judis




A.S.No.363 of 2021

23.Since separate trial was taken place, this Court has taken
sufficient caution not to intermingle the evidence. However, taking note
of the entirety of the circumstances and the pleas taken by the respective
land owners, treating it as a simultaneous trial. Though not in strict sense
of the terms, the judgment has been pronounced in both the A.S. on the

same day, however, by separate judgment.

24 From the pleadings as well as oral and documentary
evidences, it came to light that one Krishnan (Father) had two wives, he
got two children viz., Raghu @ Raghunathan and Ambika through his
first wife viz., Maheswari and another son Minor Kamalesh through his

second wife viz., Selvi @ Kalaiselvi.

25.Raghu @ Raghunathan is the Defendant herein (A.S.363 of
2021 in O.S.No.46 of 2018 on the file of High Court of Madras). At the
time of trial before the trial Court, Kamalesh was minor and later he was
declared as major in the proceedings. The said Krishnan (Father)

executed a gift deed in favour of Raghu @ Raghunathan (Son) (Ex.A1l)
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to the extent of 59 cents, so also he had executed a gift deed in favour of
his Minor son Kamalesh, (through the second wife), which is the subject
matter of O.S.No.47 of 2018 (A.S.No.585 of 2023 on the file of High
Court of Madras) and by settlement deed, he had executed a suit property

in favour of the Defendant to an extent of 59 cents.

26.0ne Suit was filed by Ambika for partition, by alleging that
the property as an ancestral property of Krishnan, in the said Suit notice
was also served for both parties. Admittedly, O.S.No.3 of 2017 filed by

the Sister of the Defendant is still pending.

27.Certified copy of the registered sale agreement dated
07.08.2014 entered between the present Plaintiff and Selvi (@ Kalaiselvi,
who is the step mother of the Plaintiff on behalf of the minor was marked
as Ex.A18, which is admittedly subsequent to Ex.A3, the present suit

sale agreement assumes significance.

28.For the sake of convenience, some of the pleadings and

evidence of the parties are necessary for better appreciation of the factual
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position, in view of the rival submission made by the respective parties

are reproduced here.

28(a).The lands of the Defendant is in two items and another
item belonged to the Defendant's step brother by name Minor Kamalesh
to an extent of 59 cents each situated abutting road and he felt that the
same was fit for installation of Petrol pump as proposed. Finally the
Plaintiff purchased an extent of 59 cents from the Defendant for a valid
and valuable consideration of Rs.20,00,000/- by virtue of a sale deed
dated 12.06.2014 in Doc.No.1909/2014 of Sub Registration Office

Uthangarai.

28(b).As the land purchased from the Defendant alone was not
enough for installation of petrol pump as per the specification and
measurement required by the said Petroleum Company, the Plaintiff and
Defendant also entered into an agreement of sale for the suit property on
the same date of sale on 12.06.2014 and the said agreement of sale was
registered as document No.1910/2014 of Sub-Registration office,

Uthangari, which is next document to the above referred sale deed. The
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Plaintiff and Defendant have fixed sale consideration for the suit property
as Rs.20,00,000/- i.e., same price as fixed for the land purchased, out of
the same a sum of Rs.10,00,000/- was paid to Defendant as advance by
cash and the balance sale consideration was agreed to be paid within a
period of 11 months. Though the Plaintiff was able to pay the remaining
consideration and get sale deed for suit property also, the Defendant's
father Mr.Krishnan assured the Plaintiff that he will arrange to get land

from his another son Minor Kamalesh.

28(c).The Plaintiff both in the pleadings as well as in the
evidence stated that the Father of the Defendant assured to get other piece
of land, which he gifted to his minor son Kamalesh, through his second
wife Selvi @ Kalaiselvi. Since it is a minor's property, he have to get
permission to sell the property from the competent civil Court viz., the
District Court, Krishnagiri and required time. It is a specific evidence of
DW1 that the Selvi @ Kalaiselvi, who is the step mother of the
Defendant and biological mother of the minor Kamalesh has not informed
about the filing of GWOP and orders passed therein on the legal notice

expressed by her.
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29.In this regard, the Plaintiff has marked Ex.A12 legal notice
issued by the Plaintiff to Selvi @ Kalaiselvi dated 02.06.2015, reply
notice by Selvi @ Kalaiselvi to Plaintiff as Ex.A13, reply notice issued
by the Plaintiff's counsel as Ex.A14, rejoinder by Selvi @ Kalaiselvi as
Ex.A15 and rejoinder by Plaintiff as Ex.16, along with copy of order in

GWOP.No0.76/2014 in Ex.P.19.

30.0n perusal of Ex.A18 registered sale agreement entered
between the Plaintiff and Selvi (@ Kalaiselvi and legal notice exchanged
between the parties viz., Ex.A12 to Ex.A16 along with Ex.A7/copy of
plaint filed by the Sister of the Defendant in O.S.No.3 of 2017 before the
Sub Court, Uthangarai, reveals that the family members of the Defendant

are taking the law into their own hands, for the reasons discussed infra.

31.Admittedly, the property initially belongs to Krishnan
(Father). Pursuant to Ex.Al/gift deed, 59 cents was given to his
son/Defendant born through his first wife, another piece of land was

given to another son born through his second wife. Respective agreement
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of sale was entered in respect of the minor property on 07.08.2014, as
could be seen from Ex.A18. Whereas the present suit's agreement Ex.A3
is dated 12.06.2014 and therefore, this Court finds that the contention of
the learned counsel for the Appellant/Defendant that Ex.A3, is entered
only as a security for completion of Ex.A18/sale agreement, cannot be
true. Since Ex.A.18 was in August 2014, which is two months
subsequent to the suit sale agreement Ex.A3, hence, such a contention put
forward by the Defendant could not be countenanced, for the simple
reason that on the date entering into Ex.A3, Ex.A18 has not came into
force. Ex.A18, came into force only two months thereafter. Hence, at the
outset, on ex-facie it has to be thrown out at the threshold. A similar

finding rendered by the trial Court is well stated and well merited.

32.Ex.A3, was registered on 12.06.2014. PW2/Shanmugam is
the attestor and it was duly registered before the Registrar Office,
concerned. The evidence of PW2 is clear and cogent as to the coming
into existence of Ex.A3 and he has also spoken about the sale deed
executed by the Defendant in favour of the Appellant in respect of the

land immediately adjoining the road under Ex.A2 and hence, this Court is
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of the considered view that Ex.A3 is true and valid. As per the terms of
the agreement as discussed supra, a sum of Rs.10,00,000/- has been paid
as an advance and balance of Rs.10,00,000/- has to be paid within a

period of eleven months.

33.Learned counsel for the Appellant denied the intention
behind Ex.A3 and ready and willingness on the part of the Plaintiff and

made submission on the point of limitation.

34.0n perusal of Ex.A3 and Ex.A4 this Court finds that as per
the sale agreement (Ex.A3), the total sale consideration is fixed as
Rs.20,00,000/- (Twenty lakhs) and advance amount of Rs.10,00,000/-
(Ten lakhs) was already paid. Balance of sale consideration of
Rs.10,00,000/- (Ten lakhs) has to be paid within a period of 11 months
from the date of agreement. On 15.04.2014, that is, well within a period
of 11 months, Plaintiff issued legal notice (Ex.A4) to the Defendant
calling upon him to execute the sale deed in his favour. Hence, Plaintiff
has approached the Defendant within the agreement period and made a

demand for execution of sale deed in his favour. However, by way of
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reply notice dated 25.04.2015 (Ex.AS5) Defendant refused to execute the
sale deed and further took a stand that the sale agreement (Ex.A3) was
executed as a security for the advance paid by the Plaintiff for purchasing
his minor brother's property and further denied the receipt of

Rs.10,00,000/- (Ten lakhs) as advance.

35.Readiness and willingness:

PWI in his evidence has clearly deposed that under Ex.AS5/reply
notice dated 25.04.2015, the Defendant chosen to aver false averment and
hence, both the parties have approached the Panchayat. In this
connection, evidence of PW1 and admission of DWI1 in the cross
examination assumes significance. PW1 in the cross examination has
categorically admitted as follows:

wem ysaW B uriss Gurel @G @wart
Corsg, @l  Cugr  Cersg g SBumeErLW

Cersgissar sor 59 Oear.  darsg Ehww  Cewg)
CSTRLILISGTES GEFT6T6TTTESAT. i

ops Sy @UIESSmS TSl  CegWaCu
& aurmElpssoms et Glerararra ewert GlETSS)

GO BUEESLIWTE TaTaTTe) GTEs CETSMSIL AITES
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i ieSkosme. et Gergmsun  Corsg &
ATHGUSHSTS — paTCu Uy CSTRSCSET  eTaTmy
Glerararmay  &Frflfkvene. &b pUUESSSWG UkTy e
et GleTgms &l amsies L GsmEsGse. g
“sowvsmi CeTSms &hiwio QUTIG ST
07.08.2014-% spLiuBSD  GurL GlerGarear  sTaTmTE) — SIFASTEIT.
sromr  &hw  uUUESLLE 11 rssShGr 158 Clgrassmi
Cleuss) &huw  Cewg GCemarar  GouwmTiows — TaTHTD
sfsrar. Qs & euUUESLLE 11 WTESSWGT  ErsT
ﬁrg;g ,[,rl_ﬁz/gzas'maszqu; sGEsm. 2015 10 51/(/51_L5 1065/
s Srear mrar CHrL e oy, i

“UEGmUSSTT wWIrT et SYBLLSSITIR  Io.Gé.
gmegn, sten. grGavsgler saTUuRIGLL Syar, ol Grdser
QYUTHEBEDL I 6T Y STTSeT GLSFbaTTITES 6. aswgﬁfkrﬁ/_’
grer  wpmw  Gemwy  Caerafsser, gl Sus  awd
9 &Gwmrr  Gurw  Guéelsrmraser. T SR TELD,

Couguiiien, Ferupsw oySwreny Brer &L iglGuTGerer.”

The Plaintiff in the cross examination has admitted as follows:

https://lwww.mhc.tn.gov.in/judis
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sreilugneErs  sn6UTs sl &Iy srarmrasmsmr 20




PW2/attestor of the suit sale agreement has clearly deposed as follows:
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b

(10&) 23 SUsHITILITET ;-gsumrmiasmm FTHE  ClFILIS 6T Corear.
“mrsamn  Sknar SkmeCsL  ame] Sknarufv  geur

ML BIOUMSES L&D oy TESSMITD.  YBs Qs

Swerufy __ sTars  _ossalsmTiesy  LswTlo [@lsveorall Lmeuns,

[hIT, m’Uﬁ?DQE' G 61)1_'5'1[; 621600  LI600TI Ll; 6T (1)76;65 /LﬂLglL[Ll; 6T 6777: MIT 615 _

aifl” (emphasis supplied)

‘o °

(Lpeur, ugslrs  swr 59 Glesr.  plw
Borss.  ggw 1 uegrar 59 CQearl  BRsshE
afkoew  CuEGsaTLs. Cuelu  oyarCn &l e mER L &I
arCn  wmClorg 59 Csmr.  KWsshGw TEBETSEL WD
&hun  Guél &hw  oysFlohosmr.  GUTLLLILL & Syl
VST TalnTe) TaTmTR Yo 59  ClesmTL G,
lpw  usShesms mraT  uTTesAmL e  Glewura
urrgsmr.”’

“oeremw gk mrer &hw  USSTESRI, &l
& loloswTie L0 &L &IPS S G GL_éar.
&2 igsmorrafkor  @lyswrmeug wemsTefl SomwstlFwasl et
&bty QST FRSMS ATHGUSDE — IJETmIL
Sty QUUES TSR  GUITL afkvene. Glapwrey  &lrinn
ammisl FwssG YG\E585 &wbmsiy Bk TaTmrR &l

b2l  BSMS TG IS S arg]  Glegwure
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&t Cur L afl ipwin Gy  sTaTmre  Glapwiims
Glerovasl Glgluyw.”

“Slyiw RLLFSSSWETS LI SjfUL_&1D {mLimu
oL ouremsy  GErGEsTT.  UsTING  CGSTRSSTIT, GCESSTS
CsTRSSTIT 6T6OT MIT6V Sy &hmslst o LIGTOTLOM & SIT 60T
Csr@ssmT.”’

“&lrw & olosmTie &0 &Y rv2_lg 6o0T 6T & &l
&IPS SI CUTL o (F&SITTT STaTmTR HYb2 o srTeatlaT  LoG6T
eTLd] &GS S Guimrip (s &S 9/6uIr Gl

Csrfluniksme.”’

DW!I1 1n the cross examination has admitted as follows:
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“Gramr &hw RUUES USSTSSW eTaT  SSLLIGTIT
Birewr_rougns endl @&Cluyss CELsESSmT  saTpTR

&l Shw @uUUES usShESWG UkTafl (5) Ersys, sTeT

#z8hys, 67607 SESLILIGTTIT (5L LIS GsITemoTL S

Qarenssmwail  oslsors U Qarssra  Srer S

. . . . . . . . b
GlFws  GlasmRUGLITLY éTéoTmy GlFTsaTGsoTiTio  6T6aTmITeY &Il

(emphasis supplied)
S s usshsEle kLG grar
CeTSme Coumy  murssfio  eflmusmer ClswnIsnNE
ClerwasliinpCsar  aaTorew  GEIL &2 il SSWSTE  LiwTLo

ComaniL g oysamra GerwahulnnrCssr. arehfl v &
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RUUESL _Gudl usth GFws Une yms el osls S

Qarens S S@Gl__ qaTuSnSTE  Qaim  BUTSETL L STeur

Qergme  &hun  Geun CuélBarar asarmre &l anslsG

mrear  (paTpmn  putsaflw  Qersms  eflpusmer  Glewiu
Cussamrsms mL&8) amag 5MEs Ung 15.04.2015@)
pSSIGT (s CHrLieay sy fkorr. 7
(emphasis supplied)

“25.04.2015—@56 mrar  oeuifly usk Crriiemik
ST (SO (pmLTs ongl W_ssms amglil flpns eTear
s&LETTT  GLUNmIs  ClETaT sream  Es  GLTMLLGSTS
& y&iflloser. gouL srs CleraaliinssGpear  aTmra
gl

“L@E)@T/T@r TG STV YSTED  (p&&huomsT
S5 Bloveme eTaTmTRID, eweTT GlETsms &l GlEwi
E8earn  oymos] Gum Coswwr(Gly  TETUSDSTES GLITLLILILL

. . . »
FITSEITT600T  [KLIG&G6m60T 6T60TMITEY  &Fif]

(emphasis supplied)
‘dw sy GosuWBEg Batmpu Gog ey

ursd]  Gsrosow  Gewss]  Susms g/fg'gz Qg

Glamar _Gaemanumser _Liswr _eugd] Uil 1o 2 eTerdy  TETMITSY |

7

&

(emphasis supplied)

26/47

https://lwww.mhc.tn.gov.in/judis



27/47

https://lwww.mhc.tn.gov.in/judis

A.S.No.363 of 2021
‘06.08.2015 ey eTar  HsS] e  CQETSS)

GiBg aupssifler (pow ansBG Crrweav  ysyiSkrmT
sTeTmTR)  &Ifl 7

“Sw &illosor  Gur.  srusms ol &L
kil gaifly  sTwssh  Gergg  wgliy
@m,m,[,r'g/ﬂﬂ_'l_g/ms QE/TEZJ&IIM@H;&(]/_UITIT' 6T6?fﬂ]lT615 &ifl M

gL okl srmgwer  .00176.2014@w  24.11.2014@)k _

Edflosrmw __ sowson __Glergems  aflnusner  Gleuwiw 9Ys0L08]

Qsr(Rs55 __afhirgms 1pss _ upammiurs _ Geraaiirsainmr

sTaTmIR) &1f] g

(emphasis supplied)
7@@ B &858 BToUsCsmymuiyio (L
Ewstlsrms  CerGssre — srar — Sraur  CETSMSILL,
et Gersmsus &l QEwg  GETEUGLUTY  6TeTmy
gkt 10 GerarGsrm  sTemmre)  &Fl arg]  Gerss
Glsg &hw oyellosmr. Gurir Gurgl BYEES wIT&GsL
wstifg srar &hw  CsTws CENSS (peuun T
Gersarmm — sTaTmrey &l Shw  QUUESLLLE LTSS
Clsressow aurmes] Gemmr( srar &hwiw &g CSTESS
&L_emioLi(ReTGarmio 6T 60T MITEILD, Iymsafl 955
Ewslsrms CsLs wpewrg aatpre &l gsls &

Qarems  CHLL FHTey  LIGKFTILISE 5L K%  6TOTMTEY  &Fifl
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GBS  UGETLGEW — aumTe&TIaT  GeTLLmew  GETES
FevoTL_LITewof)  FemTpLn, oy GSTIET  GlamiLmew  CaTRS

&Ceoreem, GCHTAESG6T, [TOGTSET (STe  Smisns  S6uoTaur)

ST SRES ST MTsSeT __eTarmre _ &ifl YBS

UGFTUSSK TS (Peols GOULTSSTR @SS oS
af Lrrsar  sTammre) &l BS UGFTLSENG UG
01.09.2015 ysormy mrer &huns GFwg GCerGless Glsrss,
sowerT Glergg), sraur CeTsg oysluamph SaTEG UTEL
o TR eTaTmy T FCHTSI]  oyoflETIma MBS (%
AUPSSINGHIT Coriiesy  oysuifiGsrmn TR &)
ouoflerGor  oyspuinfly  CHTL 6. GT6T  SysLiLoLie
Clervmafme. CumLle  GCETSSIGST DTS SID  6T60T
srms aufl srssT Coralisamss memelosmr (il
& 55 ~ Gersg  aatmre) &l T BTEST
Coralhsmss ymemmGlosmr.  (pw S ss CeTss)
TRTUSTR) YRUGEEG UG 66T SEMSSGL, 66T SHmS
TATEGLI, SLCVGEESL STar Ce G, usSh s
DUSSYBLLSTR  TaTSGL, 6Ter  SUfEGL  UTSSWLLLL

Cergg samprey  gar  sGsrsi]l  ounflraing  oms

. . . . . . . b
ClErssky  LTsSEl  [@lvsnsy  sTeTMITEY  Fifl

(emphasis supplied)
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36.In view of the admissions of the parties, independent witness
PW2 & DW1 (Plaintiff) touching upon the issues to be determined in the
appeal and also considering the rival submissions made by the parties, I
find that in view of certain averments made in Ex.A15/reply notice, there
was a panchayat and in the said panchayat, the Defendant agreed that he
entered into a sale agreement under Ex.A3 with the intention to sell, as
could be seen from version of PW3/one of the Panchayatar, (whose
presence has been admitted by PWI1 in the cross examination) and
DW 1/Defendant as well, assumes significance. Hence, efforts taken by
the Plaintiff through Panchayat to get the sale deed registered in his name
shows that the Plaintiff/Respondent took maximum efforts to get sale
registered in his name. Appellant as DW1, admitted that Panchayat was
conducted since he demand more money than agreed amount, assumes

significance.

37(a).Reliance was placed upon the Division Bench judgment of
this Court in the case of S.Deivanai and others Vs. V.M.Kothandaram
and others reported in 2017 (4) CTC 734 to show that minor delay or

latches may not be a ground for refusing to give relief of specific
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performance, insofar as the Plaintiff is able to convince the Court by
positive evidence for conduct of panchayat and delay has been properly

explained, the relief of specific performance shall be granted.

37(b).Therefore this Court finds that the above ruling of the
Division Bench of this Court squarely applicable to the case in hand and
the Plaintiff has successfully demonstrated the same before this Court,
that there was a panchayat as admitted by PW1 in the cross examination
and one of the panchayattar is PW3. Their presence was admitted by
DW1 in the cross examination and the panchayat has become futile and
failed to give result and hence, the Plaintiff has filed suit for specific
performance on 22.03.2018. Hence, this Court finds that minor delay in
filing the suit was properly explained by PW3, (one of the panchayatar)

which was admitted by DW1 in the cross examination.

38.The trial Court has rightly come to the conclusion that in
view of the admission of PW2 as well as Defendant in the capacity of
DW1 that sincere and positive efforts have taken by the Plaintiff from the

time of entering into agreement till the filing of the suit for the
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registration of sale deed. Further PW3/one of the panchayatar has
categorically stated that apart from the advance amount of Rs.5,00,000/-
further sum of Rs.2,00,000/- over and above the agreed amount was
demanded by the Defendant, the was not refuted by DW1 in his evidence
assumes significance. Hence, the contention of the learned counsel for
the Respondent/Plaintiff that since the Defendant/Appellant demanded
extra and higher amount than the agreed amount, sale could not be

completed is found to have force.

39.1t is a specific evidence of PW3 (one of the panchayatar) that
the Defendant/Raghu (@ Raghunathan had demanded more amount than
agreed amount in the panchayat. He is one of the panchayatar along with
Dhandapani, Shanmugam, Ganesan of Attakaran Kottai Govindan and
Ramanathan (who is none other than the husband of the Sister of the
Defendant, who subsequently filed partition suit as mentioned earlier).
Since additional amount and extra amount over and above the agreed
amount was asked, the panchayat has become futile. There is no
explanation forth coming, never ever any denial by the

Appellant/Defendant, assumes significance.
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40.The version of DW1 goes to show that it is at the instance of
the Appellant/Defendant alone, the sale deed could not be ripped into a
sale deed and hence this Court finds the delay in completion of sale
transaction only due to the Defendant as discussed supra, and the
intention of the Plaintiff is proved in the manner known to law.
Consequently, this Court holds that willingness on the part of the

Respondent/Plaintiff stands proved.

41.Further, from the time of entering into the sale agreement
(Ex.A3) Plaintiff has again and again approached the
Appellant/Defendant and insisted for registration of sale deed. Whereas it
was the Defendant, who kept postponing the same stating that once court
permission is obtained with respect to his minor step brother's property,
both the properties will be registered in favour of the Plaintiff at the same
time. The same has been admitted by the Defendant in his Cross
examination as follows:
“owosmi Cergms &voqw  ysflwear.  Cur@lo  Gurs)

FSmpedh  owar  Gersg  @PBs  Yymuwdl  Gup
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Comani@asrs  Gerwall amsllw  Gamm — SraTsatk
sowFtlennl sCluwss Cupprr  aaTore &) BIES
aflusmarsow  GUTWIGS WL &N BTEL, — Targl  F15s]
sVGFVRlLD, TaTS  SELLETTT GEFTaTaTLE  STET bl ES
ClsmemrGLmn  sTaTmIR)  &fl G Grrey  LImI& YIS

G (Glo. QBT GreuT _QETSms  Skwru  GlEuig)

Qarhasuue _ and]  GsiL  Qure  mrer _sowert QTS s

@gjg'gz[ i’_’@lgm'gz 9/60)/L05] Gumm UG srer __GQergms

Skoquns  Gewg  Ger@lugnrs  ClemsrGmrar  armre) il

s _gram _GQersms _skopuw _QFws  QEr(ss T

oy s EWGLITS)  sowsrT  Qleng s Giflss  elosrn  oysuns]

Gum _ Ceuswr(hlo _ sTermus,  _oiGemar UG Sreur _ GQErsms

. . . . . . . »
Fhoqn  Clswg  Clesrblugrss  GlsrsrGsrsr  srarmrsy &l

(emphasis supplied)

From the above admission of the Defendant, it is explicit that the Plaintiff
has performed his part of contract by parting with advance amount and
insisting the Defendant to register the sale deed. Whereas the Defendant
kept postponing the same. The Defendant also admitted the case of the
Plaintiff that he dragged on the request of Plaintiff to complete the sale
transaction on the pretext that the Court permission to sell minor propety

is yet to come and asked the Plaintiff to wait for the same and promised
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to sell his property after court permission to sell minor property. This
part of case of Plaintiff was put in as suggested, the DW1 has admitted in
cross. The Defendant thereby admitted the Plaintiff case. Admission of
fact averred by Plaintiff during cross examination of Defendant, by DW1
is best piece of evidence as per Section 54 of Evidence Act. Hence, the
Plaintiff has established readiness and willingness on his part and the suit

is filed within the period of limitation

42 Delay in filing the suit within the period cannot be a ground
to refuse the relief of specific performance as held by the Hon'ble Apex
Court in the case of R.Lakshmikantham Vs. Devaraji reported in 2019

(8) SCC 62, wherein it is stated as follows:

"11.The High Court order is not correct in stating that
readiness and willingness cannot be inferred because the
letters dated 18.12.2002 and 19.12.2002 had not been sent
to the Defendant. The High Court also erred in holding that
despite having the necessary funds, the Plaintiff could not be
said to be ready and willing. In the aforesaid circumstances,
the High Court was also incorrect in putting a short delay in

filing the Suit against the Plaintiff to state that he was not
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ready and willing. In India, it is well settled that the rule of
equity that exists in England, does not apply, and so long as
a Suit for specific performance is filed within the period of
limitation, delay cannot be put against the Plaintiff”

43.Ramanathan, (husband of Ambika who is sister of Defendant)
has participated in panchayat. After failing of panchayat, it appears that
the sister of the Defendant has filed a suit for partition in OS No.3 of
2017 on the file of the Sub Court, Uthangarai, claiming share in the suit
schedule property. In the said Suit, the Defendant as well as Plaintiff are

parties. In this connection DW1 admitted as follows:

“cta/gﬁvr' & mrer, eaar  FBSl  ger  guur gy &GwmT
Clervafls Ger@sg oar &Cresrfl YoisT —omSSmisamr
gy EebaTnssw  ursiakmar  Gemflys  Sorw LSS
&hor  RUUES LSST Clewarg eTaTny ofbroyme  GlEwi
Comflyn o0 aups& 3,/2017 6aTm  QIPSMS STEER
Clewsmr sTaTmre & e CETES afFLUUD  BIsi&Gar
Cerawssl aupsms sresn Cewwnkme. GBS  QUPSDE
ard] w G Srar BLES] QUFEEITT TRTHTID TS  6TeT
QuuTRs  Tar  FBSn YBS  psEW  oymiTETIR
RSOV FLOTSLILL BATCTILD  TTTR) Sl  [BIHISEEL0
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AGEN UGS opsSE BLES] GSepTL LS  aIpSEw
us® wey Gurl GarGsrmo  srersar LSk ey Gum @arGarmn
STETOTR) 61T SHIMSHE LTS 2 6T(h  Tarm USK sy

. . o))
Guir_(® 2_erGarmio

44 DW1 admits in his cross examination that he has filed written
statement in the said suit stating that his sister has got share in the suit
schedule property. Such stand taken by the Defendant in the said suit
discloses that Defendant colludes with his sister and has filed the above
suit. In this connection, it remains to be stated that the sister of the
Defendant was present in the Sub Registrar office at the time of
registration of sale agreement dated 12.06.2014 (Ex.A3) and has signed
as a witness in the sale deed dated 12.06.2014 (Ex.A2) which was also
registered at the same time. Hence the sister of the Appellant/Defendant
was aware of Ex.A3 on 12.06.2014 itself. Whereas she filed the suit only
in the year 2017, after the failure of panchayats conducted to pacify the
Appelant/Defendant to execute the sale deed in favour of the Plaintiff.
Besides the husband of the Sister of Appellant/Defendant was also

participated in the said Panchayat.
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45 Further more, the father of the Defendant settled the entire
extent of the suit schedule property in favour of the Defendant and hence
he is the owner of the entire extent of the suit schedule property
measuring to an extent of 59 cents and hence this Court has no hesitation
to held that the sister of the Defendant has no right over the suit schedule
property and the above suit has been filed by the sister of the Defendant

only with an intention to defeat the right of the Plaintiff.

46.Financial capacity:

On the point of financial capacity of the Plaintiff to pay the
balance sale consideration, my attention was drawn to Ex.A17/account
statement of the Plaintiff issued by Karur Vysya Bank, T.Nagar Branch.
The Respondnet/Plaintiff is financially capable of purchasing the suit
schedule property and the same is explicit from the fact that on the date of
entering into the sale agreement (Ex.A3) the Plaintiff purchased adjacent
property from the Defendant by way of sale deed dated 12.06.2014
(Ex.AS) by paying a sum of Rs.20,00,000/- as total sale consideration.

On the same date, the present sale agreement (Ex.A3) has been entered by
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paying an advance amount of Rs.10,00,000/-, out of total sale
consideration of Rs.20,00,000/-. Hence on 12.06.2014 itself, the Plaintiff
paid a sum of Rs.20,00,000/- as total sale consideration for purchasing the
adjacent property along with a sum of Rs.10,00,000/- as advance for the
suit schedule property. Hence the Plaintiff paid a sum of Rs.30,00,000/-
to the Defendant and only a sum of Rs.10,00,000/- was the balance
amount which is to be paid by the Plaintiff. Even the said Rs.10,00,000/-
has been deposited by the Plaintiff before the trial Court on 30.04.2021 as
directed by the trial Court by way of judgment and decree dated

23.04.2021.

47 Further more, the Defendant as DW1 has admitted as

follows:

“ams] eramaflw  Skoquw  Gupm  Glerssun  &korw
& oosmor.  GurL L QeSS G GITe  UmE OIS
sy ouTES  GUTRIETS  ouTd]  sTaTefl i GlEmsTaTT)
saTore &) amd]  UMLSS — CFVRITEG — o.eTer LT
TERTOTID  OpuT EkaTSSTR  Shorw  oysilloser.  GuTLL
CeagWlbatL  wuy — Skorw Cleronsewin  CETGS S
shorusms Uk GCEwg — CETETe(FSSMMD  TRTHTAID
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owerr  Gersms  Ekogun  Gum  CowmT(l  TRTLSSTS
oo sk ko gyeifllosr. @G Gum Ll g

sreTmTey  &if]

Sori Uk Caslibngs @eren _ Casshimr _ Skngi

ursd] _ Qarmsamw  Qosd]  Srussns 5#5& QW

Clsmar __Gosmauurser _Lsmoreusss]  aurglfl 10 o arargy  sTermimsv _

&l eowerr  Glengms &korunn  Gswg GCETGEs  Eslosn

oenog] Gum CowwrGlo srermy e FBShys, TaT SLILITAND

& Smwsl Cewssre ardgl 02.06.2015 gyary aupssflssr

oo Crm ieav yspyifkormr stammme &l

(emphasis supplied)

In short, the Appellant as DW1, admitted the Plaintiff has sufficient
means to pay the balance of sale consideration. Admission of DW1 is
best piece of evidence for the Plaintiff's case. The above admission of the

Defendant shows that the Plaintiff has financial capacity to purchase the

suit schedule property.

48.As extracted supra, the Plaintiff in his chief examination has

categorically deposed that on the date of filing of the suit, he has two
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bank accounts and Ex.A11, account statement has been filed and Ex.A20
is the overdraft account statement of the Plaintiff in Syndicate Bank,
Nandhanam Branch. Ex.All is the account statement relating to his
account in Karur Vysya Bank, T.Nagar Branch, while Ex.A20 to Ex.A23
relates to overdraft account in the Syndicate Bank, Nandhanam branch. It
is the specific evidence of PW1 that Ex.A20 and Ex.A21, which are
overdraft account details is capable of drawing Rs.20,00,000/-, whereas,
the balance of sale consideration is only Rs.10,00,000/-, as admitted by
both the parties. Ex.A20 & Ex.A21 have been put to DW1 during cross
examination and he had admitted the same as extracted supra. Hence,
this Court finds that both the contentions raised by the Defendant as to
the readiness and willingness to purchase the suit property are stands
negative, in view of the exemplary document evidence Ex.A11, Ex.A20

to Ex.A23, coupled with admission of DW1 in the cross examination.

49.Though the learned counsel for the Appellant/Defendant
focused upon Ex.All alone, admission of DWI1 regarding financial
capacity of Plaintiff and coupled with Ex.A20 to Ex.A23 relating to the

Plaintiff account in Nandhanam Branch was conspicuously omitted by
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the Appellant/Defendant as pointed by the Plaintiff assumes significance.

50.Thus, this Court finds that the Plaintiff after entering into an
agreement of sale under Ex.A3 on 12.06.2014 waiting for the purpose of
getting the permission in respect of sale of minor property, which is
entered between the very same Plaintiff with the step brother of the
Defendant under Ex.A18 on 07.08.2014. Since necessary orders has to
be obtained for selling the minor's property, he was waiting. The step
mother of the Defendant has not informed about the order made in
GWOP.76 of 2004 by the learned District Judge in Ex.A19. When the
Defendant claimed the excess amount, which resulted in panchayat as
discussed supra, the terms of reference in panchayat and stand of the
respective parties in panchayat, participation of the Plaintiff, Defendant
and Defendant's sister's husband were duly spoken to by one of the
panchayatar PW3 independent witness and the same was not disputed by
the Defendant. Hence, the trial Court has rightly come to the conclusion
that the date of the panchayat and result of the panchayat give raise to the

continuous cause of the action.
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51.From the date of failure of the panchayat as spoken to by
PW3, (independent witness-cum-panchayatar) the Suit was immediately
filed on 12.03.2018 and hence, Ex.A3/Suit sale agreement is valid and
enforcible and the suit is filed in time and based upon the above
discussion, in the preceding paragraphs, the Plaintiff has successfully
demonstrated that he is ready and willing to perform his part of contract
under Ex.A3. There was an understanding between the parties with
regard to the piece of the land lying in between the Plaintiff's property
and the suit property covered under Ex.A18, which is the subject matter
of O.S.No.47 of 2018 (A.S.No.505 of 2023) and subsequently, the
panchayat was resulted in, as the Defendant has demanded the enhanced
amount over and above the agreed amount, resulted in panchayat, on its
failure, suit was filed and same is held to be in time and hence, the points
raised by the Appellant/Defendant are answered in negation against the

Appellant/Defendant and in favour of the Respondent/Plaintiff.

52.1t 1s to be stated that for getting the permission for running a
Petrol bunk, either Plaintiff has to submit the lease deed with respect of

the property or the registered sale deed for the land and hence, unless the
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sale deed is registered or lease deed is registered in respect of the suit
property in the name of the Plaintiff, no application for getting permission
to run petrol bunk can be made before the competent authority for the

purpose of obtaining permission for petrol bunk.

53.0n consideration of the documentary evidence and oral
evidence, admission made by the independent parties shows that after
entering into sale agreement (Ex.A3), the Appellant/Defendant, issued
reply notice dated 25.04.2015 (Ex.AS5) in which he refused to execute sale
deed by denying the execution of Ex.A3 on the ground that it was only a
security for the advance paid by the Plaintiff for purchasing minor's
property. However, it is now demonstrated by the Respondent/Plaintiff
that in the panchayat, the Defendant demanded more sale amount as
against the agreed sale consideration in Ex.A3 and the Defendant
demanded for more sale amount is admitted by the Defendant in his cross

examination.

54.From the above oral evidence of Defendant (DW1) it is
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explicit that though the Defendant had denied execution of Sale
agreement (Ex.A3) in the written statement, however in evidence as DW1
admitted that in panchayat he admitted the receipt of amount and admits

to have executed sale agreement (Ex.A3) for the purpose of sale.

Whereas he demanded for more sale consideration as against the agreed
amount. This conduct of the Appellant/Defendant shows that the
Appellant/Defendant has not come to court with clean hands and in such
circumstances, the trial court has rightly excercised the discretionary

relief of specific performance in favour of the Plaintiff.

55.The equitable discretion to grant, or not to grant a relief of
specific performance also depends upon the conduct of the parties. The
necessary ingredient has to be proved and established by the Plaintiff so
that discretion would be exercised judiciously in favour of the Plaintiff.
At the same time, if the Defendant does not come with clean hands and
suppresses material facts and evidence and misled the Court then such
discretion should not be exercised by refusing to grant specific

performance.
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56.At the risk of repetition for the sake of clarity in the present
case where the Defendant herein pleads that he never received any
advance amount and the sale agreement (Ex.A3) was not entered with an
intention for selling the suit schedule property and the same was only
entered as a security for the agreement between the Plaintiff and his
minor step brother with respect to his property. Whereas in the cross
examination, he admits that he received advance amount and the sale
agreement (Ex.A3) was entered with an intention to sell the property to
the Plaintiff. Hence, I have no hesitation to come to the conclusion that
the respective points raised above are answered in favour of the Plaintiff

and against the Defendant and no merits in this case.

57.Various other grounds raised in the present Appeal is found
to be without any pleadings before the trial Court (viz.,) without there
being a statement in written statement and without adducing any oral
evidence and document evidence, new plea cannot be raised by the
Defendant at the Appellate stage. In the instant case, the Plaintiff is

continuously approaching the Defendant in person as well as over phone
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and also through conduct of panchayat.

58.In the result, the Appeal is devoid of merits and hence the
Appeal i1s dismissed. Consequently, Judgment and Decree dated
23.04.2021 made in O.S.No.46 of 2018 on the file of the learned
Additional District Judge, Krishnagiri is hereby confirmed. Time for
execution of sale deed is four weeks from the date of receipt of copy of
this order. No costs. Consequently, connected Miscellaneous Petition is

closed.

23.07.2024
Index : Yes/No
Neutral citation : Yes/No
Speaking Order/Non-Speaking Order

sai

To

The Additional District Judge,
Additional District Court,
Krishnagiri.
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