W.P.Nos.17641 & 17642 of 2020

IN THE HIGH COURT OF JUDICATURE AT MADRAS
Reserved on :13.08.2024
Pronounced on : 24.09.2024
CORAM:
THE HONOURABLE MR. JUSTICE G.K.ILANTHIRAIYAN
W.P.Nos.17641 & 17642 of 2020 and
WMP.Nos.21871, 21872, 21873 & 21874 of 2020

WP.No.17641 of 2020

D.Sivakumar ... Petitioner

Vs.
1.The Director General of Police,
Dr.Radhakrishnan Salai,
Mylapore, Chennai 600 004
2. The Commissioner of Police,
Greater Chennai Police,
Vepery, Chennai 600 007
3.The Deputy Commissioner of Police,
Armed Reserve,
Greater Chennai Police,
Chennai
4. The Assistant Commissioner of Police,
Home Guard(North), i/c Armed Reserve,
Greater Chennai Police,
Chennai ... Respondents

PRAYER:

Writ Petition 1s filed under Article 226 of Constitution of India

praying to issue a Writ of Certiorari calling for the records pertainning to
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the order of the 3rd Respondent vide proceedings in PR.No.198/4(2)/
2012 dated 20.08.2012, order of the 2nd Respondent vide proceedings in
C.No.Appeal -01/PR-1V (2)/ 2014 dated 10.05.2014 and the order of
the 1st Respondent vide proceedings in Rc. No.74072/AP.3(2)/2018
dated 03.11.2018 and quash the same and consequently direct the
respondents herein to regularize the period of suspension undergone by

the petitioner with all monetary and attendant benefits.

For Petitioner : Mr.K.Venkataramani,
Senior Counsel
for Mr.M.Muthappan
For Respondents : Mr.V.Manoharan,

Additional Government Pleader

WP.No.17642 of 2020

D.Sivakumar ... Petitioner

Vs.
1.The Director General of Police,
Dr.Radhakrishnan Salai,
Mylapore, Chennai 600 004
2.The Commissioner of Police,
Greater Chennai Police,
Vepery, Chennai 600 007
3.The Deputy Commissioner of Police,
Armed Reserve,
Greater Chennai Police,
Chennai
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4. The Assistant Commissioner of Police,
Armed Reserve-II,

Greater Chennai Police,
Chennai ... Respondents

PRAYE2R:

Writ Petition 1s filed under Article 226 of Constitution of India
praying to issue a Writ of Certiorari calling for the records pertainning to
the order of the 3rd Respondent vide proceedings in PR.No0.271/4(2)/
2010 dated 16.04.2011 and the order of the 1* Respondent vide

proceedings in Rc. No.74073/AP.3(2)/2018 dated 02.11.2018 and quash

the same.
For Petitioner : Mr.K.Venkataramani,
Senior Counsel
for Mr.M.Muthappan
For Respondents : Mr.V.Manoharan,

Additional Government Pleader

COMMON ORDER

The writ petition in WP.No.17641 of 2020 has been filed
challenging the order passed by the third respondent dated 20.08.2013
thereby imposed punishment of postponement of next increment for three

years which shall operate as future increment and the order passed by the
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second respondent dated 10.05.2014 thereby confirmed the order passed
by the third respondent and the order passed by the first respondent dated
03.11.2018 thereby confirmed the order passed by the first appellate

authority.

2. The petitioner was initially appointed as Constable Grade-II
on 01.11.1995. Subsequently, he was promoted to the post of Grade-I
Constable on 01.08.2006 and thereafter promoted to the post of Head
Constable on 03.11.2008. He got married one, Mohana on 06.11.2000
and gave birth to two children. Thereafter, there was misunderstanding
between them and as such they got separated. His wife had gone to her
parents' house and lodged complaint on 26.08.2003 before the Inspector
of Police, All Women Police Station, Royapuram as against the petitioner
and the same was registered in crime No.947 of 2012 for the offence
punishable under Sections 498A, 406 & 506(1) of IPC. In the meanwhile,
private complaint was also filed for the offence punishable under Section
494 TPC and the same was taken cognizance in CC.No.5318 of 2009 on
the file of the XV Metropolitan Magistrate, George Town, Chennai
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alleging that the petitioner got married another lady called Rani when the
first marriage is very much in existence. In the police complaint, after
completion of investigation, final report was filed and the same was
taken cognizance in CC.N0.599 of 2013 on the file of the XV
Metropolitan Magistrate, George Town, Chennai. In the meanwhile, the
petitioner filed petition for divorce on the ground of cruelty in
HMOP.No.513 of 2005 and the same was decreed in favour of the
petitioner since his wife was set ex parte. Thereafter, the decree was set
aside and the same was transferred to Sub Court, Gudiyatham and
renumbered as HMOP.No.37 of 2006. Subsequently, it was transferred to
Sub Court, Vellore and renumbered as HMOP.No.15 of 2017. By the
compromise entered between the petitioner and his wife, the same was
decreed by the judgment and decree dated 25.02.2019 thereby the
marriage solemnised between the petitioner and his wife was dissolved.
While pending trial in the criminal case, the petitioner was served with
charge memo consisting two charges under Rule 3(b) of Tamilnadu
Police Subordinate Service (Discipline and Appeal) Rules, 1955 on

15.12.2012 and the charges are as follows:
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20.03.2012 wse Judicial Academy eerregssk o arer el STET
urgisTil  srifler  QUTmIL  Seeen  STekrTs  Uusmfufngs ans
Wempwimerm  SLES 15.09.2012 oerm 1015 wewllsE o el CET  guinlk)
Qoo gy b 1415 wmsE s Mlems  Qswwmo
gaells ssabor wear  mugdlur  eGUCLT QupTY  GaTefFmEILTs
oLGEaTLTE] QmES STaEk  gpemer  Tewr.279(3)eruy oy LGlE6TIE6
Bopss  pussys,  SLEULTEL  Kopss  sramgmpu Gl
RUEEHTONSG Q& ESLD.

s LoETeNsE GsfluTn Tl aren GusTemeT @TaoTL ToIg)
&\ Lo6woTL QEWIS ST (PS60 LT el fleoT ussmeer Gufi LI6mLOLL
susmremormrLICUL s (W13) oimersg wssfil  sramikoowugsh  15.09.2012
oTm ree 18.00 wewhls@ Cr.No.08 /2012 u/s. 498(a), 494, 506(ii)
406 and 4 of TNWPH Act, dt. 15.09.2012 ey el Sy ayss
ugal Qswig, g LS Fopuln ELESSILLH SHEUTE  UsEFulnL
gesn  QeuwiulLeTearmr.  @uWassWw, SLOUUTHL  EoWNES  STel

slopui @8 @umEsTorar GQFwemE@L.

2.1  After receipt of explanation from the petitioner, enquiry
officer was appointed and detailed enquiry was conducted. Enquiry
officer found that both the charges held proved. Thereafter, the petitioner

was issued show cause notice and the third respondent imposed

6/24

https://lwww.mhc.tn.gov.in/judis




W.P.Nos.17641 & 17642 of 2020

punishment by order dated 20.08.2013 as postponement of next
increment for three years which shall operate his future increments.
Aggrieved by the same, the petitioner preferred appeal before the second
respondent and the same was rejected and the same was also confirmed

by the first respondent.

3. The writ petition in WP.No.17642 of 2020 has been filed as
against the order of the third respondent dated 16.04.2011 thereby
imposed punishment of reduction of pay by two stages for a period of
two years and the period of reduction shall operate to postpone the

petitioner's future increments.

3.1  The petitioner was served with charge memo on 27.09.2010
consisting the following two charges:

a) sLBs 06.11.2010 oeorm &mudl GCursearr saTUMEDT  (LpEHMLLILY
Srweorn  Qswg OQsmam® amprg kg Kkoouk  SOHPETE  STaus
gTTEkDe, UALTETT BLSMS EGEnsE a8hTs Tmemwl  seTUaImL 6o
soupTar  QSTLIL  oasgs Qsrar®d @ESSET  STITTS - [euf]
TeorueuT  guaflkell eTeorm  Quet  GYHEmSEW  14.04.2007 oerm GUMMSILS,
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rrewf] oYL GSYE®S el o aCwuroer H-1 sram @wulpiie @y
DAUST RIS AFSG ARSSI ST SO AETOLUTES &6y &H6S

586 QFWaTELD.

b) ugl eter.19, GumE &meder &moswll CamiLn, gl Qs
uempw  eueaTssoTTLGUL soL, QEsemeor—21 staorm (seufufy o erer 1320 &g
ole Fgms o205 Guuflgw, 25 Sl &b 8rugorm  Quwf,
ufe; Oeugg LoD EEKwsms ammell Ingw @& SUnES0OTS
TESG SHHa QSTRIGSTLRID EMBSITTS. SUPETH STal &TTHkmea
uessflurerm  BLEMS olSeEnsE aamar  Qewar@w. CupsswiL 2 g
@s0swNsT RUESSUYL, S_OLLTOL HonEs oran  gonulk  ea

S 555556 QFLNSTGSW. @ 2 WESTET GHNESTL HSTTESLD.

3.2 The wife of the petitioner lodged private complaint for the
offence punishable under Section 494 of IPC alleging that the petitioner
got married another lady one, Rani and gave birth to a child. When the
first marriage 1s very much in existence, he got married another lady.
That apart, the petitioner had purchased property in his name along with
his brother's name without obtaining prior permission from the

Department. Enquiry officer found both the charges held proved. After
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serving the second show cause notice, the petitioner was imposed with
punishment of reduction of pay by two stages for a period of two years
and the period of reduction shall operate to postpone his future
increments. Aggrieved by the same, the petitioner preferred appeal
before the first respondent and the same was also rejected by an order

dated 02.11.2018.

4.  Mr.K.Venkataramani, the learned Senior Counsel appearing
for the petitioner would submit that the criminal cases instituted as
against the petitioner ended in acquittal. The petitioner was served with
charge memo only on registration of FIR as against the petitioner and
pursuant to the registration of FIR, he was arrested and remanded to
judicial custody on 15.09.2012. Further, the petitioner was
unauthorisedly absent from 15.09.2012. Therefore, both the charges are
unconnected and though enquiry officer found both the charges held
proved, the very same set of charge was taken cognizance by the trial

court and acquitted the petitioner.
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4.1 He further submitted that the private complaint filed by the
erstwhile wife of the petitioner also ended in acquittal for the charges
under Section 494 of IPC. No witness had spoken about his marriage
with another lady and gave birth to one child. Further, insofar as the
offences under Sections 498A, 406 and 506(i) of IPC are concerned, no
witness had spoken about the occurrence and the trial court acquitted the
petitioner. Apart from the registration of FIR as against the petitioner and
the private complaint, the petitioner was served with charge related to
purchase of property by the petitioner along with his brother without any
prior permission and also post permission. The petitioner and his brother
had shared their ancestral property and as such, he purchased property
along with his brother jointly. In support of his contention, he relied

upon the judgment of the Hon'ble Division of this Court rendered in

WA.No0.2545 of 2013 dated 13.12.2018.

5. Heard, the learned counsel appearing on either side and

perused all the materials produced before this Court.
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6. On perusal of the counters filed by the third respondent,
revealed that the petitioner got married one, Mohana on 06.11.2000 and
gave birth to two children. While the first marriage was very much in
existence, he got married another lady called one, Rani who was residing
at Police Quarters and through the said Rani, the petitioner gave birth to
a daughter called Ashwini. On the complaint lodged by the said Mohana
for the offence punishable under Section 494 IPC, the trial court had
taken cognizance in CC.No0.5318 of 2019 on the file of the XV
Metropolitan Magistrate, George Town, Chennai. In the year 2012, the
wife of the petitioner lodged complaint and the same was registered in
crime No0.947 of 2012 for the offence under Sections 498A, 406, 506(1)
of IPC as against the petitioner and his family members. After
completion of investigation, final report was filed and the same was
taken cognizance by the trial court in CC.N0.599 of 2013 on the file of
the XV Metropolitan Magistrate, George Town, Chennai. While pending
trial in both the cases, the petitioner was served with the above charge
memos. Charges were enquired by the enquiry officer and held as

proved. Thereafter, the petitioner was imposed punishments on both the

11/24

https://lwww.mhc.tn.gov.in/judis



W.P.Nos.17641 & 17642 of 2020

charges. Though the petitioner was acquitted in both the criminal cases,
it has no bearing or relevance on the disciplinary proceedings as standard
of proof in both the cases are different and the proceedings operate in
difference and have different objections. The criminal court acquitted the
petitioner on the ground that the prosecution failed to bring the charges
to home. Further, prosecution failed to prove the case beyond doubt.
Therefore, the benefit of doubt goes in favour of the accused and
acquitted the petitioner. Further, mere acquittal in the criminal case could

not give clean chit to the accused.

7. In this regard, it is relevant to rely upon the judgment of the
Hon'ble Supreme Court of India, in the case of Suresh Pathrella vs.
Oriental Bank of Commerce [(2006) 10 SCC 572], wherein it is held
that the yardstick and standard of proof in a criminal case differrent from
those in a disciplinary proceeding. While the standard of proof in a
criminal case is proof beyond all reasonable doubt, the proof in a
departmental proceeding is based on the preponderance of probabilities.
Therefore, acquittal in the criminal case shall have no bearing or
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relevance to the facts of the departmental proceedings, as the standard of
proof in both cases are totally different. In a criminal case, the
prosecution has to prove its case beyond all reasonable doubt, whereas in
a departmental proceeding, the department has to prove only the

preponderance of probabilities.

8. It i1s also relevant to extract the judgment of the Hon'ble

Supreme Court of India in the case of State of Rajasthan and others vs.

Heem Singh [(2021) 12 SCC 569], which held as follows:-

“38. In the present case, we have an acquittal in a
criminal trial on a charge of murder. The judgment of the
Sessions Court is a vreflection of the vagaries of the
administration of criminal justice. The judgment contains a
litany of hostile witnesses, and of the star witness resiling from
his statements. Our precedents indicate that acquittal in a
criminal trial in such circumstances does not conclude a
disciplinary  enquiry.  In Southern  Railway  Officers
Assn. v. Union  of  India [Southern  Railway  Officers
Assn. v. Union of India, (2009) 9 SCC 24 : (2009) 2 SCC (L&S)
552], this Court held : (SCC p. 40, para 37)
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“37. Acquittal in a criminal case by itself cannot be a
ground for interfering with an order of punishment
imposed by the disciplinary authority. The High Court did
not say that the said fact had not been taken into
consideration. The revisional authority did so. It is now a
well-settled principle of law that the order of dismissal can
be passed even if the delinquent official had been acquitted
of the criminal charge.”
(emphasis supplied)
39. In Statev. S. Samuthiram [State v. S. Samuthiram,
(2013) 1 SCC 598 : (2013) 1 SCC (Cri) 566 : (2013) 1 SCC
(L&S) 229] , a two-Judge Bench of this Court held that unless
the accused has an “honourable acquittal” in their criminal
trial, as opposed to an acquittal due to witnesses turning hostile
or for technical reasons, the acquittal shall not affect the
decision in the disciplinary proceedings and lead to automatic
reinstatement. But the penal statutes governing substance or
procedure do not allude to an “honourable acquittal”. Noticing
this, the Court observed : (SCC pp. 609-10, paras 24-26)
“Honourable acquittal
24. The meaning of the expression “honourable acquittal”
came up for consideration before this Court
in RBIv. Bhopal Singh Panchal [RBIv. Bhopal Singh
Panchal, (1994) 1 SCC 541 : 1994 SCC (L&S) 594] . In
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that case, this Court has considered the impact of
Regulation 46(4) dealing with honourable acquittal by a
criminal court on the disciplinary proceedings. In that
context, this Court held that the mere acquittal does not
entitle an employee to reinstatement in service, the
acquittal, it was held, has to be honourable. The
expressions “honourable acquittal”, “acquitted of blame”,
“fully exonerated” are unknown to the Code of Criminal
Procedure or the Penal Code, which are coined by judicial
pronouncements. It is difficult to define precisely what is
meant by the expression “honourably acquitted”. When the
accused is acquitted after full consideration of prosecution
evidence and that the prosecution had miserably failed to
prove the charges levelled against the accused, it can
possibly be said that the accused was honourably acquitted.
25. In R.P. Kapur v. Union of India [R.P. Kapur v. Union of
India, AIR 1964 SC 787] it was held that even in the case of
acquittal, departmental proceedings may follow where the
acquittal is other than honourable. In State of
Assam v. Raghava Rajgopalachari [State of
Assam v. Raghava Rajgopalachari, 1972 SLR 44 (SC)] this
Court quoted with approval the views expressed by Lord
Williams, J. in Robert Stuart Wauchope v. Emperor [Robert
Stuart Wauchope v. Emperor, 1933 SCC OnLine Cal 369 :
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ILR (1934) 61 Cal 168] which is as follows : (Raghava
case [State of Assam v. Raghava Rajgopalachari, 1972 SLR
44 (SC)] , SLR p. 47, para 8)

‘8. ... The expression “honourably acquitted” is
one which is unknown to courts of justice. Apparently it
is a form of order used in courts martial and other
extra-judicial tribunals. We said in our judgment that we
accepted the explanation given by the appellant,
believed it to be true and considered that it ought to
have been accepted by the government authorities and
by the Magistrate. Further, we decided that the
appellant had not misappropriated the monies referred
to in the charge. It is thus clear that the effect of our
judgment was that the appellant was acquitted as fully
and completely as it was possible for him to be
acquitted. Presumably, this is equivalent to what
government authorities term “honourably acquitted”.’
(Robert Stuart case [Robert Stuart
Wauchope v. Emperor, 1933 SCC OnLine Cal 369 : ILR
(1934) 61 Cal 168] , ILR pp. 188-89)

26. As we have already indicated, in the absence of any

provision in the service rules for reinstatement, if an
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employee is honourably acquitted by a criminal court, no
right is conferred on the employee to claim any benefit
including reinstatement. Reason is that the standard of proof
required for holding a person guilty by a criminal court and
the enquiry conducted by way of disciplinary proceeding is
entirely different. In a criminal case, the onus of establishing
the guilt of the accused is on the prosecution and if it fails to
establish the guilt beyond reasonable doubt, the accused is
assumed to be innocent. It is settled law that the strict burden
of proof required to establish guilt in a criminal court is not
required in disciplinary proceedings and preponderance of
probabilities is sufficient. There may be cases where a person
is acquitted for technical reasons or the prosecution giving
up other witnesses since few of the other witnesses turned
hostile, etc. In the case on hand the prosecution did not take
steps to examine many of the crucial witnesses on the ground
that the complainant and his wife turned hostile. The court,
therefore, acquitted the accused giving the benefit of doubt.
We are not prepared to say that in the instant case, the
respondent was honourably acquitted by the criminal court
and even if it is so, he is not entitled to claim reinstatement
since the Tamil Nadu Service Rules do not provide so.”

(emphasis supplied)
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9. Further, it is relevant to extract the judgment of the Hon'ble
Supreme Court of India in the case of State of Rajasthan and others vs.

Heem Singh [(2021) 12 SCC 569], which held as follows:-

“37. In exercising judicial review in disciplinary
matters, there are two ends of the spectrum. The first
embodies a rule of restraint. The second defines when
interference is permissible. The rule of restraint constricts
the ambit of judicial review. This is for a valid reason. The
determination of whether a misconduct has been committed
lies primarily within the domain of the disciplinary
authority. The Judge does not assume the mantle of the
disciplinary authority. Nor does the Judge wear the hat of an
employer. Deference to a finding of fact by the disciplinary
authority is a recognition of the idea that it is the employer
who is responsible for the efficient conduct of their service.
Disciplinary enquiries have to abide by the rules of natural
Jjustice. But they are not governed by strict rules of evidence
which apply to judicial proceedings. The standard of proof is
hence not the strict standard which governs a criminal trial,
of proof beyond reasonable doubt, but a civil standard
governed by a preponderance of probabilities. Within the
rule of preponderance, there are varying approaches based
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on context and subject. The first end of the spectrum is
founded on deference and autonomy — deference to the
position of the disciplinary authority as a fact-finding
authority and autonomy of the employer in maintaining
discipline and efficiency of the service. At the other end of
the spectrum is the principle that the court has the
jurisdiction to interfere when the findings in the enquiry are
based on no evidence or when they suffer from perversity. A
failure to consider vital evidence is an incident of what the
law regards as a perverse determination of fact.
Proportionality is an entrenched feature of our
jurisprudence. Service jurisprudence has recognised it for
long years in allowing for the authority of the court to
interfere when the finding or the penalty are
disproportionate to the weight of the evidence or
misconduct. Judicial craft lies in maintaining a steady sail
between the banks of these two shores which have been
termed as the two ends of the spectrum. Judges do not rest
with a mere recitation of the hands-off mantra when they
exercise judicial review. To determine whether the finding in
a disciplinary enquiry is based on some evidence an initial
or threshold level of scrutiny is undertaken. That is to satisfy
the conscience of the court that there is some evidence to

support the charge of misconduct and to guard against
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perversity. But this does not allow the court to reappreciate
evidentiary findings in a disciplinary enquiry or to substitute
a view which appears to the Judge to be more appropriate.
To do so would offend the first principle which has been
outlined above. The ultimate guide is the exercise of robust

common sense without which the Judges' craft is in vain.

10.  Thus, it is clear that the Courts exercising power of judicial
review are entitled to consider whether, while inferring the commission
of misconduct on the part of a delinquent officer, a relevant piece of
evidence has been taken into consideration and irrelevant facts have been
excluded therefrom. Inference on facts must be based on evidence that
meets the requirements of legal principles. To determine whether the
finding in a disciplinary enquiry is based on some evidence, an initial or
threshold level of scrutiny is undertaken. That is to satisfy the conscience
of the Court that there is some evidence to support the charge of
misconduct and to guard against perversity. But this does not allow the
Court to re-appreciate evidentiary findings in a disciplinary enquiry or to

substitute a view that appears to the Judge to be more appropriate.
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11.  Mere acquittal by the criminal Court would not give a clean
chit to the delinquent in disciplinary proceedings. As stated supra, the
manner in which the proceedings were conducted and the trial, due to
which the petitioner was acquitted from the criminal charge, therefore,
the judgment of the criminal Court cannot be considered in the

disciplinary proceedings.

12.  Further, insofar as the divorce petition is concerned, though
the wife of the petitioner was set exparte in the divorce proceedings and
the divorce petition was decreed in favour of the petitioner.
Subsequently, the petitioner's wife filed petition to set aside the ex parte
decree and contested the divorce petition. While pending the divorce
petition, the petitioner had paid substantial money to his wife and
children. In view of the same, the wife had entered into compromise and
divorce petition was decreed in favour of the petitioner. Therefore, the
allegation of cruelty was not proved before the Famil Court by which the
petitioner sought for divorce. That apart, before enquiry officer, all the
charges were held proved against the petitioner. Though the criminal
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case ended in acquittal, it is nothing to do with the disciplinary

proceedings.

13.  In view of the above, this Court finds no infirmity or
illegality in the impugned orders. As such, both the writ petitions are
devoid of merits and liable to be dismissed. Accordingly, both the writ
petitions are dismissed. Consequently, connected miscellaneous petitions

are closed. There shall be no order as to costs.

24.09.2024
Neutral Citation:Yes/No
Index: Yes/No
Speaking/Non-speaking order
lok
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To

1.The Director General of Police,
Dr.Radhakrishnan Salai,
Mylapore, Chennai 600 004

2. The Commissioner of Police,
Greater Chennai Police,
Vepery, Chennai 600 007

3.The Deputy Commissioner of Police,
Armed Reserve,
Greater Chennai Police,
Chennai

4. The Assistant Commissioner of Police,
Home Guard(North), i/c Armed Reserve,
Greater Chennai Police,
Chennai

5.The Assistant Commissioner of Police,
Armed Reserve-II,
Greater Chennai Police,
Chennai
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