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THE HIGH COURT OF JUDICATURE AT MADRAS

DATED: 26.07.2024
CORAM:

THE HONOURABLE MR.JUSTICE R.SUBRAMANIAN
AND
THE HONOURABLE MR.JUSTICE R.SAKTHIVEL

C.M.A.No. 1303 of 2023

1.Manimegalai

2.Minor. Harish Murugan ...Appellants

Vs.
1.Shanthi
2.Sakthivel
3.Haripradhap
4.Senthilkumar
5.Sr1 Ram General Insurance Co. Ltd.,
Ist Floor, Sachin Plaza, Alagapuram,

Saradha College Main Road,
Alagapuram, Salem - 636 016. ...Respondents

Prayer: Civil Miscellaneous Appeal filed under Section 173 of the Motor
Vehicles Act, 1988, against the award passed in MCOP.No. 1111 of 2021 on
the file of the Special District Judge, MCOP Tribunal, Salem dated
15.12.2022.
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For Appellants : Ms.J Prithivi

For Respondents : Mr.Sanjay for
Mr.P.Jagadeesan for R1 & R2
Mrs.V.Pushpa for RS
R4 - Exparte vide JR (AS)
R3 - Out of station

JUDGMENT
(Judgment of the Court was made by R.SUBRAMANIAN, J.)

The claimants are on appeal seeking enhancement of the
compensation awarded by the Tribunal for the death of one Karthikeyan in a

road accident that happened on 22.10.2020 at about 02.00 a.m.

2.The claimants sought for a compensation at Rs.68,50,000/-
contending that on the fateful day, Puthiragoundampalayam over bridge,
when the deceased was driving his car in Attur to Valapadi road at around
02.00 a.m. on Puthiragoundampalayam over bridge, a lorry bearing
Registration No. TN-52-H-1618 which was going ahead of him, driven in a
rash and negligent manner, suddenly stopped in the middle of the road

without any signal whatsoever. The deceased, who was following the lorry
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could not avoid hitting the lorry and crashed into the lorry from behind on
the left side of the lorry. As a result of the accident, he suffered multiple
injuries and died on the spot. His friend, P.W.2 who was following him on
his motor cycle informed the 1st petitioner of the accident and also lodged a
complaint to that effect. Terming negligence on the part of the driver of the
lorry as the cause for the accident and contending that the deceased was a
businessman earning about Rs.35,000/- per month, the claimants, who are
the wife and son of the deceased sought for a compensation of
Rs.65,00,000/-. The parents of the deceased were shown as respondents 1 &

2 in the original petition.

3. The claim was resisted by the Insurance Company contending that
the accident did not occur in the manner suggested by the claimants. It was
also claimed that the deceased himself contributed to the accident because of
his own rash and negligent driving. It would contend that if only the
deceased had maintained a safe distance from the lorry, he would have
avoided the accident. It was also contended that the testimony of P.W.2 is

interested testimony and therefore, it cannot be taken on its face value.

4. At trial, before the Tribunal, the 1st claimant / wife of the deceased

3/12

https://lwww.mhc.tn.gov.in/judis



was examined as P.W.1 and an eye-witness, Mr.Naveethbasha was examined
as PW.2. Exs.P1 to P19 were marked. The Insurance Company did not let
in any evidence. Driving license of P.W.2 was marked as Ex.X1. On a
consideration of the material available, the Tribunal came to the conclusion
that the accident occurred due to the negligence of both the drivers. The
Tribunal however, apportioned the negligence on the part of the deceased at

60%, and on the lorry driver at 40%.

5. On the quantum, the Tribunal took the monthly income of the
deceased at Rs.12,000/-. It applied future prospects at 40% and arrived at
the monthly income of Rs.16,800/-. It deducted 1/4 towards personal and
living expenses, applied multiplier of 17 and arrived at the total loss of
dependency at Rs.25,70,400/-. It awarded loss of consortium for the wife at
Rs.50,000/- and Rs.20,000/- each towards funeral expenses and loss of
estate. Thus, the total compensation arrived at Rs.26,60,400/-. The Tribunal
deducted 60% towards contributory negligence and compensation payable
by the Insurance Company was determined at Rs.10,64,160/-. Aggrieved,
the claimants are on appeal.

6. We have heard Ms.J.Prithivi, learned counsel for the appellants,

Mr.Sanjay, learned counsel for the R1 & R2 / parents of the deceased and
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Ms.V.Pushpa, learned counsel for the 5th respondent. The 4th respondent

has been served and has been set exparte. The 3rd respondent / owner of the
car has not been served. Since the liability is not disputed and as the
deceased was the driver of the car, either owner or the Insurer of the car can
be made liable for payment of compensation. Hence, we do not see any

need for hearing the 3rd respondent.

7. Ms.J.Prithivi, learned counsel for the appellants would vehemently
contend that the Tribunal was not right in assuming contributory negligence
on the part of the driver of the car. She would draw our attention to the
evidence of P.W.2, an eye-witness, who has deposed regarding the manner of
the accident. The manner of the accident has been described by P.W.2 in his
proof affidavit as follows:-

"Umg &rissleswsr et  bsS  &rileh,  HIer
QIOLY @  FSHBI  UTSHSHlan  Frlwres
SusiSSEILe  WSnear  CusSSle0 & STVl (mb S
sumpliumy  6ub&l Ol Bmawi (h b6 HLD. QLIGUT &
L& B & 66581 L LDLIT 6061 UILD GLoIdLITEL & 60 6UIb Bl
Gl & &g (h 6 S ELIT & TN-52-H-1618 e1im  &HeoT &b
sorflunes & 675 ©BITS 6l&Fssumosy Cousksnd blFsiy)
Ol ey (HbS S. b uT & &L L) 62t 657 T 60
BT & &6 &b Ui 6HT CurHlw @1 Gleuaflafll 4 BT
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dsomer  Cusddld @lud Caaimy ClemamyHboi.
B &TT&SHCHWwe Uy Caaim STHebGHLU  Lilsiearme
Curslw  @ewLCeuafl all'(h O&aimy ClemamiymbGSHe.
Queurg  sremev  Gori  2.00  wellwerallsh e Clyeor
oorfl QU (hmi  eurfluller  UGr&eman  Gurl (halll L.
9Semsy  umfle@Ll  Ulsieme Glaaim & F6 s welle
&It Glopuig U &@L L1625 61 7 60 Ol & s
Curglail’L & o LGt mBre  eTen&l @ FSHEBT
unEaSmsd  binsdlallp OCFsiy urtidsd  Gurs
&riel  (peiudbsl  bERISUBBLESSH &isHDH0HWDISHSE

UvdHsS  Uh&TW  HULIg(HbS . Qout  Qp&F &L
CU&&lebsumiosd  @mB S, Upg mBrer @&  ubpl
9/6U] & 106637 61l 106971 G L0 & 676V & (& & 6160
el Hall &6 Her."

L
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8. The said witness was cross-examined by the learned counsel for the

Insurance Company and the cross-examination reads as follows:-
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"WEISTIT&EmeT  gHHEIC  feTd@  6lsMlyL.
Cumeidlsd  mrer Y& G&m(H Hallshsmev. Qb s
Cureteui  eudssallmbs CHEISTE  HoLulled BT
URIGSTIINSG @Qhes  (pge auwalsbemsv. 61151 & 61
Al MG  Foua QLSGSDHGWL  &lorh ey Hl.UI
SMIAHSGL. Brei Solurs QUHhESHST TSI d D60
QFaimEHTas  Cumit  CFTeOHICmer  sTaTmTed  Fifluisvev.
ISOTOST B LSTT  6&BMHSHHallsvemsv 61681 MM60

gflwevsv. allugg mBLHES GCwrm  @rey  01.00  wew.
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Flue QLI Q@MLLTES QMBBSE. oG (PaUms
10 Biehr @eoLGeusfluflsd  suml & 6oy Ol s ewig (h1b & .

QmLLTe QMBS0  (paieirsd 6l Farm ey (hbd
sumiflepw  6TieaTmey  HouaI (&b  (PWTE 616 M6V
Flwevsv. WISTITET  CHL(H&HCISTEIL S BHlswimIH
pesiearmsd  GlEaimOlsTaigmbs sl Sleblyar LGys
GuriLsres  Cumit  Q&me&HICmer  sTatmTed  &Ffluisvev.
wre  elludHemsd  CmBMls)  umTdHsallevemsy 6T mM6D
Fflwevev. OEISTITH@HGH — HHIUTH  UTTHSHMSH
FllUHmnS UMTHSHTH  Cumil  Frigl  CFrsaslCment

sTImTe0 & flushsv."

9. The Insurance Company has not let in evidence to show the manner
of the accident. The driver of the lorry has not been examined. Even the
cross-examination of P.W.2 by the counsel for the Insurance Company is far
from satisfactory. There is not even a suggestion that the deceased did not
maintain proper distance and the above extracted cross-examination shows
that the cross-examining counsel has not even read the proof affidavit of
P.W.2. Unfortunately, the Tribunal has not adverted to this evidence. It has
gone only by the Motor Vehicle Report of the car and the lorry and come to
the conclusion that the driver of the car had contributed to the accident

because of his own negligence.
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10. In the light of the above evidence that has been placed before us,
we are unable to sustain the said finding of the Tribunal. No doubt, the car
has rammed behind the lorry but, it is the case of the claimants as well as the
evidence of P.W.2 that the car driver rammed against the lorry because the
lorry stopped suddenly. In the cross-examination of P.W.2, which has been
extracted above, there is not even a suggestion that the lorry did not stopped
and the car attempted to overtake the lorry on the left as suggested by the
learned counsel for the Insurance Company before us. We cannot allow the
learned counsel for the Insurance Company to lead evidence in an appeal.
Evidence ought to have been let in before the Trial Court and the said
evidence should be by competent persons and not by the counsel for the

Insurance Company.

11. We therefore, find that the Tribunal had grievously erred in
concluding that the car driver was responsible for the accident and he has
been contributed to the accident to the extant of 60%. From the evidence of
P.W.2, we find that at best, the contributory negligence on the part of the car

driver can be put at 25% and nothing more.
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12. We find tht the Tribunal has also adopted Rs.12,000/- as notional
income. Of course, there is no evidence to show the exact income of the
deceased. However, he has shown to be an acting driver, his driving license
has also been produced. Hence, we fix the monthly income at Rs.15,000/-.
If we adopt 40% increase towards future prospects, monthly income will be
Rs.21,000/-. If we deduct 1/4 towards personal expenses, the monthly
income would be Rs.15,750/-. If we adopt multiplier of 17, the loss of

dependency would be Rs.32,13,000/-.

13. On the quantum of compensation under the conventional heads,
we find that the deceased had left behind wife, minor child and parents. The
Tribunal has awarded only Rs.50,000/- towards loss of consortium which is
not in tune with the judgment of Hon'ble Supreme Court National
Insurance Company Ltd., Vs. Pranay Sethi and Others reported in (2017)
16 SCC 680. Therefore, the award on the head of loss of consortium namely,
parental consortium, filial consortium and spousal consortium at Rs.40,000/-
each would be Rs.1,60,000/- instead of Rs.50,000/- awarded by the Tribunal.
The award for funeral expenses and loss of estate are sustained. Therefore,

the total compensation is re-worked as follows:-

S.No. Description Amount
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Loss of dependency

Rs.32,13,000/-

2 Loss of consortium

(For the wife, child and the
parents at Rs.40,000/-each)

Rs.1,60,000/-

3 |Funeral Expenses Rs.20,000/-
4  |Loss of estate Rs.20,000/-
Total |Rs.34,13,000/-

14. We have held that the deceased has contributed to the accident and

we have fixed the percentage of contribution at 25% therefore, the claimants

would only be entitled to 75% of the compensation fixed as above. Thus,

the total compensation worked to Rs.25,59,750/-. The interest awarded by

the Tribunal is confirmed.

15. The compensation awarded is apportioned as follows:-

1) The 1st petitioner / wife would be entitled to Rs.10,00,000/- with

proportionate interest.

i1) the 2nd petitioner / son will be entitled to Rs.10,00,000/- with

proportionate interest.

i11) The respondents 1 & 2 / the parents would together be entitled to
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Rs.5,59,750/- with proportionate interest.
1v) The share of the minor claimant shall be kept in interest accruing

fixed deposit in any of the National Bank till he attains majority.

16. The Insurance Company is directed to deposit the award amount
within a period of twelve weeks from the date of receipt of a copy of this
order. Upon such deposit, the major claimants are permitted to withdraw

their share.

17. In fine, this Civil Miscellaneous Appeal is allowed. No costs.

(RS.M.,J)  (RS.V,J.

26.07.2024
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To:-

The Motor Accident Claims Tribunal,
Special District Court,
Salem.

C.M.A.No. 1303 of 2023

26.07.2024
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