
A.S.No.439 of 2014

IN THE HIGH COURT OF JUDICATURE AT MADRAS

CORAM:

THE HONOURABLE MR.JUSTICE RMT.TEEKAA RAMAN 

A.S.No.439 of 2014

and

C.M.P.No.17500 of 2021

Judgment reserved on 

05.03.2024

Judgment pronounced on 

04.06.2024

R.Ramasamy ...  Appellant   

       

        Vs.

1. K.Marappan

2. R.Balakrishnan                  ... Respondents

Prayer: 
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J U D G M E N T

The  defeated  second  defendant  is  the  appellant  herein.   The  first 

respondent herein is the plaintiff and the second respondent herein is the first 

defendant in the suit in O.S.No.36 of 2012.

2. The brief facts leading to filing of the above AS are hereunder:

The suit filed by the first respondent / plaintiff  in O.S.No.36 of 2012 is 

for specific performance of the suit sale agreement dated 29.03.2010 entered 

into between the plaintiff K.Marappan and R.Balakrishnan / first defendant, 

who is the brother of the second defendant.  The said agreement was entered 

into between the parties on the strength of the registered Power of Attorney 

executed by the second defendant - R.Ramasamy in favour of first defendant 

- R.Balakrishnan  on 25.03.2010 - Ex.A1.  The sale consideration was fixed 

at Rs.12,00,000/-.  As per the terms of settlement, Rs.10,00,000/- is said to 

have been paid on the date of agreement and the balance of Rs.2,00,000/- was 

agreed to be paid within a period of 11 months from the date of agreement. 

After exchange of notices, the suit was filed. The first defendant is the Power 
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of  Attorney of  the  second defendant  /  landlord  and he  remained  ex  parte 

without filing written statement.

3. Mr.M.S.Krishnan, learned Senior counsel  appearing on behalf of the 

plaintiff / 1st respondent herein would contend that  the plaintiff before the 

trial  Court  was ready and willing to perform his part of contract and was 

ready to deposit  the balance amount of Rs.2,00,000/- within the stipulated 

time.  However, the first defendant has not come forward to execute the sale 

deed.

4. Per contra, in the written statement, the specific case of the landlord 

/  second  defendant  /  appellant  is  that  under  Ex.A1 -  registered  Power  of 

Attorney dated 25.03.2010, there is a specific clause that on the said date, the 

entire suit property was mortgaged to Tiruppur Land Development Bank and 

the said mortgage is by deposit  of title deed and the same was subsisting. 

The Power Agent undertook to discharge the entire principal amount to the 

Bank and since the condition was not complied with, Ex.A2-Agreement is 

not enforceable in law.  
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5. Mr.T.Saikrishnan, learned Senior counsel appearing on behalf of the 

2nd defendant / appellant would contend that the defeated second defendant 

is  the  owner  of  the  suit  schedule  property,  who had preferred this  appeal 

against the order of grant of specific relief in respect of the suit property.  The 

1st respondent herein, who was the plaintiff before the trial Court, has filed 

the suit for specific performance of the suit sale agreement dated 29.03.2010 - 

Ex.A2,  entered  between  the  1st  defendant  and  the  plaintiff.   The  1st 

defendant  is  the  general  Power of  Attorney of  the  2nd defendant.   In  the 

general Power of Attorney deed, there is a specific recital that in the event of 

selling the property, the amount due to the Cooperative Bank viz., Tiruppur 

Land Development Bank has to be settled and only  thereafter, the property 

has to be sold and hence, he has resisted the claim.  After trial, the suit was 

decreed.  Hence, the appeal.

6.  In  the  written  statement,  the  2nd  defendant  /  appellant  has 

specifically pleaded that there is a legal dispute between his wife and children 

and in order to protect his interest, he had entered into a general Power of 
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Attorney with first defendant / brother and hence, necessary clause has been 

incorporated in Ex.A1 - Power of Attorney and secondly, the first defendant 

and plaintiff are business partners and hence, the agreement of sale itself is 

fraudulent.

7.  Mr.M.S.Krishnan,  learned  Senior  counsel  appearing  on  behalf  of 

plaintiff  /first  respondent  would  state  that  the  defendants  1  and 2  are  the 

brothers.   The  second  defendant  is  the  owner  of  the  property,  who  had 

executed Ex.A1 - Power of Attorney in favour of his brother, first defendant 

and thereafter, on his representation, the plaintiff entered into an agreement of 

sale and as per the negotiation, sale consideration was fixed at Rs.12 Lakhs, 

an advance amount of Rs.10 Lakhs was received by the first defendant and 

the balance amount of Rs.2 Lakhs to be paid, after issuing legal notice, the 

suit has been filed in time and the plaintiff had demonstrated his readiness 

and willingness on his part and after trial,  the suit  was decreed  and made 

submissions in support of the judgment of the trial Court.
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8. It is seen from the records that in the trial Court, plaintiff examined 

himself as PW1 and Attestor of the agreement was examined as PW2.  The 

Sub-Registrar,  who  had  registered  the  suit  sale  agreement  -  Ex.A2  dated 

29.03.2010 was examined as PW3.  Ex.A1 to Ex.A6 were marked.  Bank 

Passbook of  PW1 was marked as  Ex.A6.   On the  side  of  the  defendants, 

second defendant was examined as DW1 and his son was examined as DW2. 

Ex.B1 to Ex.B32 were marked.  After trial, learned Principal District Judge, 

Tiruppur, based upon oral and documentary evidence, came to the conclusion 

that  the  suit  sale  agreement  namely,  Ex.A2  is  true  and  genuine  and  the 

plaintiff is ready and willing to perform his part of the contract and Ex.A1 - 

Power of  Attorney is  a valid document and accordingly, granted the main 

relief of specific performance of the suit sale agreement and negatived the 

alternate relief and decreed the suit and hence, the appeal.

9. After hearing the rival submissions, the following points arise in this 

appeal for determination:

(i) Whether Ex.A1 Power of Attorney dated 25.03.2010 

was obtained by the first defendant from the second defendant 
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(owner) is true and valid;

(ii) Whether the alleged sale agreement namely, Ex.A2 

dated  29.03.2010 is  true  and valid  binding upon the  second 

defendant (owner / appellant);

(iii) Whether the plaintiff is ready and willing to perform 

his part of the contract;

(iv)  Whether  the  plaintiff  is  entitled  for  a  decree  of 

specific performance of suit sale agreement;

(v)  Whether  the  order  passed  by  the  trial  Court  is 

sustainable in law?

10. Heard both sides.  Perused the records.

11.  The  records  reveal  that  Ex.A1  ad  Ex.A2  are  the  registered 

documents.   PW3 is  the  Sub-Registrar,  who  had  registered  Ex.A2 -  Sale 

Agreement.  The  second defendant / appellant is the owner of the schedule 

mentioned property.   It  is  an agricultural  land.   The first  defendant  is  the 

brother of the second defendant [land owner (appellant)].  R1 remained  ex  
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parte  before the trial Court.  The appellant / second defendant both in his 

pleadings as well as evidence would depose that Ex.A1 - Power of Attorney 

was obtained by coercion  in view of the relationship and while he was in a 

drunken state.  

12. My attention is drawn to Ex.A3(legal notice), Ex.B24, Ex.B29 and 

Ex.B30  .   Ex.B24  and  Ex.B29  are  the  complaints  given  by  the  family 

members  of  the  second  defendant  -  land  owner  (appellant)  to  the  police 

regarding the very same transaction and  Ex.B30  is an FIR registered against 

the  complaint given by the family members  wherein they never raised the 

plea  that  while  the  second  defendant/  appellant  was  in  drunken  state,  his 

brother first defendant had obtained Ex.A1 - Power of Attorney and hence, 

taking into consideration the admission of  DW1 and DW2 in this regard 

coupled with the above stated B series documents, the trial Court has rightly 

came to the conclusion that such a plea was raised only as an afterthought  at 

the time of filing the written statement appears to be just and fair.  Merely 

because,  the  appellant  and  the  first  defendant  are  the  brothers,  their 

relationship  alone  will  not  be  a  criteria  to  infer  that  he  was  subjected  to 
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fiduciary capacity.  

13. It remains to be stated that under Section 17 of Indian Evidence 

Act,  1872,  when  there  is  an  admission  made  by  a  party  in  a  document 

available on record, such a party is totally bound  by the said document and 

no contra evidence can be let in against such admission.   

14. Furthermore, when a document is registered, it is a solemn act and 

it is the duty cast upon the Court to proceed with the officers attached to the 

document who are legally involved in registration of the document.  Besides 

this, the Sub-Registrar, who had registered Ex.A2 - suit sale agreement was 

examined as PW3 on the side of plaintiff to support the case of the plaintiff 

and therefore, the burden of proof is on the shoulders of the defendants to 

disprove the fact.   Though the appellant / second defendant would contend 

that Ex.A1 was obtained by the first defendant by influencing him with the 

relationship while he was under the influence of Alcohol as stated supra, no 

such allegation was made in Ex.B24 - police complaint,  Ex.B29 - another 

police compliant and Ex.B30 - FIR in Crime No.1934 of 2011.  Yet  another 
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point is, Ex.B6 is the cancellation of Power of Attorney of Ex.A1 and even in 

Ex.B6, no such plea has been recited as a reason for cancellation of Power of 

Attorney  assumes  significance.   It  is  trite  in  law  that  mere  existence  of 

relationship between the parties is not sufficient to support a plea of undue 

influence.  

15. In the instant case, the relationship of principal and agent in the 

case of power deeds will only arise after the execution of Power of Attorney 

in favour of agent by the principal.  The first defendant is alleged to be in 

dominant  position,  who is  none other  than  his  own brother  and  for  the 

reasons best known to him, he remained  ex parte and hence, I find that the 

execution of Power of Attorney by the appellant / second defendant in favour 

of first defendant is proved in the manner known to law.  In the absence of 

any contra  evidence being let  in  by the appellant  /  second defendant,  the 

finding  rendered  by  the  trial  Court  to  this  effect  is  hereby  confirmed. 

Accordingly, Ex.A1 is held to be true and valid binding between the parties.
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16. The first respondent / plaintiff has come forward with the specific 

plea  that  the  first  defendant  in  the  suit  had  executed  Ex.A2  -  suit  sale 

agreement.  The first defendant remained ex parte.  The second defendant has 

no  direct  knowledge  about  coming  into  the  existence  of  Ex.A2  -  sale 

agreement entered between the first defendant and the plaintiff.  The other 

person, who is connected with Ex.A2 - Sale Agreement is PW2, namely, the 

attestor of Ex.A2 - sale agreement.  He had clearly narrated the coming into 

the existence of Ex.A2, preparation of Ex.A2, reading over the contents of 

documents between the plaintiff and the first defendant and passing of the 

consideration and also deposed about the receipt of his commission for the 

sale.  There is nothing in the cross examination worthwhile to discriminate 

his evidence assumes significance.  

17.  PW2 -  Arunachalam in  his  cross  examination  had  categorically 

stated  that  epyts  t';fpapy;  fld;  th';fpapUg;gjhft[k;  kw;w 

,l';fspy;  fld;  th';fpapUg;gjhft[k;  ,e;j  brhj;ij tpw;f 

ntz;Lk;  vd;gjw;fhf  gth;  gj;jpuk;  vGjpf;  bfhLj;jhh;/ 

fld;fs; gw;wp bghJ mjpfhug;gj;jpuj;jpy; Fwpg;gplg;gl;Ls;sjh 
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vd;why; epyts t';fp fld; gw;wp Fwpg;gplg;gl;Ls;sJ/  gth; 

gj;jpuk;  gjpt[  bra;a  nghFknghJ  uhkrhkp  kJ 

mUe;jpapUe;jhh; vd;why; ,y;iy/  mth; kJ mUe;jpapUe;jhh; 

vd;Wk; mjdhy; rhh;gjpthsh; ,e;j gj;jpuj;ij gjpt[ bra;a 

KoahJ vd;W brhd;dhh; vd;Wk; brhd;dhy; rhpay;y/  ehd; 

gth;  gj;jpuj;ij  gpwF  vg;nghJ ghh;j;njd;  vd;why;  fpiua 

xg;ge;jk;  nghlg;gLk;nghJ  ghh;j;njd;/  28/03/2010  md;W 

ghh;j;njd;/   uhkrhkpa[k;  ghyfpUc&;zDk;  ,lj;ij  tpw;f 

ntz;Lk; vd;W brhd;dhh;fs;/   vdnt ,J gw;wp ehd;jhd; 

ghug;gdplk; brhd;ndd;/  28/03/2010 md;W brhd;ndd;/  mth; 

vd;dplk;  ngrpanghJ  ehd;  ,e;j  jftiyr;  brhd;ndd;/ 

,lj;ij ghh;f;fyhk;  vd;W mth;  brhd;dhh;/   ehd; mtiu 

Tl;or; brd;nwd;/  jpUg;g{h; te;J mth; vd;idf; Tg;gpl;lhh;/ 

ehd; te;J mtiu Tl;or;; brd;nwd;/  ehd; ghyfpUc&;zdplk; 

,Jnghd;W  ,lj;ijg;  ghh;f;f  xUth;  tUfpwhh;  vd;W 

brhd;ndd;/   me;j  ,lj;jpw;F  K:tUk;  xnu  rkaj;jpy; 

brd;nwhk;/   ,lj;ijg;  ghh;j;Jtpl;L  md;iwa  jpdnk 

ghug;gDf;F ,lk; gpoj;Jg;ngha;tpl;lJ and thus, I find that coming 

into the existence of Ex.A2 - suit sale agreement and the evidence of PW1 
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and PW2 appears to be clear and cogent.  The oral evidence of PW2 with 

regard to the site inspection along with the first defendant and the plaintiff's 

persons  present  there when the  site  negotiation took place,  preparation of 

Ex.A2, perusal of Ex.A2, deposit of the original document with Cooperative 

Bank and subsequent registration are clear and cogent.  

18. Accordingly, this Court finds that the evidence of PW2 passes the 

test of credibility and reliance.  PW3 is the Sub-Registrar, who had registered 

Ex.A1.  He had categorically deposed affirming the version of the plaintiff 

and hence, in the presiding paragraph, this Court has held that coming into 

the existence of Ex.A1  is legally proved in the manner known to law so also 

Ex.A2 and hence, I have no hesitation in coming to the conclusion that Ex.A2 

suit  sale  agreement  is  true  and  genuine  which  was  entered  between  the 

plaintiff and the first defendant (brother of D2 / appellant / land owner) and 

hence,  the  allegation  raised  by  the  appellant  /  plaintiff  does  not  merit 

consideration.  
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19.  Though  several  points  have  been  raised  regarding  the  alleged 

relationship between the parties, the evidence of PW1 is clear and cogent. 

Further,  regarding  the  sale  transaction  between  the  plaintiff  and  first 

defendant, in the cross examination of PW1, he had categorically stated that 

after retirement at the age of 58, 11 months leave salary was credited and 

including the GPF amount, totally Rs.12 Lakhs was received, paid the income 

tax and also paid the advance amount of Rs.10 Lakhs from his account.  

20. Furthermore, the plaintiff came to know about the sale of the suit 

property through Arunachalam (PW2) and on spot inspection, he also found 

that  the  power  loom is  in  running  condition  and  with  regard  to  specific 

question  as  to  why  the  period  of  11  months  is  fixed  for  the  purpose  of 

completion of the suit sale transaction, he gave a clear and convincing reason 

that  in the inter  concerned period,  the mortgage has to be discharged and 

hence, I find that the payment of consideration under Ex.A1 - sale agreement, 

payment of Rs.10 Lakhs, fixation of the time schedule of 11 months has been 

clearly spoken to by PW1 in the cross examination and hence, I  find that 

Ex.A2 is true and valid binding between the parties to the contract since on 
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the date of execution of Ex.A2 - Sale Agreement, Ex.A1 - Power of Attorney 

given by the second defendant to his brother first defendant is subsisting as a 

principal of the agent.  The second defendant is bound by Ex.A2.  The Act of 

the agent is that of a Master.  Accordingly, the second defendant is bound to 

execution of sale deed as per the terms of Ex.A2.  

21. After perusing the evidence of PW1 and the answer elucidated in 

the cross examination of PW1 coupled with Ex.A6 Bank Passbook, it appears 

that the trial Court has rendered finding that the plaintiff is ready and willing 

to  perform his  part  of  the contract.   Thus,  this  Court  finds  that  PW1 has 

admitted that at the time of the sale agreement, he has not seen the original 

document of title of the 2nd defendant.  But PW1 has stated that since the 

said document was in the bank, he has not seen the document.  In Ex.A1, 

Power  of  Attorney,  there  is  a  recital  that  the  original  sale  deed  has  been 

handed over in Land Development Bank, Tiruppur in respect of a mortgage. 

PW1 has stated that since there is such a recital, he has not seen the original 

document of title and has seen the copy of the said document.  It is true that 

PW1 has stated that he purchased the stamp paper for writing this agreement 
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on 29.03.2010 and the stamp paper contains the date as 26.03.2010.  But 

simply because the document writer has written an earlier date as the date on 

which the stamp paper was sold, we cannot say that the document itself is not 

a genuine one.  So it is held that the 1st defendant, as the power agent of the 

2nd  defendant,  who  is  the  owner  of  the  property,  has  executed  Ex.A2 

agreement  to  sell  in  favour  of  the  plaintiff.   The  sale  price  fixed  is 

Rs.12,00,000/-.   As  per  the  document,  Rs.10,00,000/-  has  been  paid  as 

advance.  From the evidence of PW1, it is seen that he is always ready and 

willing to purchase the property by paying the balance consideration and it is 

only due to the fault on the side of the defendants, the sale deed was not 

executed.  It may be true that the 2nd defendant and his family members have 

filed  complaints  as  if  the  Power  of  Attorney  itself  was  obtained  by 

misrepresentation and cheating the 2nd defendant, it  could be seen that the 

complaints to the police were made by them only after the plaintiff has sent 

legal notice demanding execution of sale deed as per the agreement.  So, their 

case cannot be taken into consideration.

22. Hence, the findings rendered by the trial Court on all these three 

points are just and fair as the same does not suffer from any irregularity or 
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illegality warranting interference in the appellate stage.  

23. Accordingly, I find that no merits in this case and the Appeal Suit is 

dismissed  and  the  judgment  and  decree  dated  12.06.2014  passed  in 

O.S.No.36 of 2012 on the file of the Court of the Principal District Judge at 

Tiruppur are hereby confirmed.

24. C.M.P.No.17500 of 2001 has been filed to permit the petitioner to 

file  additional documents under Order XLI Rule 27 of CPC.  The proposed 

document is a paper publication effected in one of the daily.  After perusing 

the said document,  I  find that  the same does  not  advance the case of  the 

appellant / essential document to determine the  lis between the parties and 

hence, CMP No.17500 of 2021 is also dismissed.  There shall be no order as 

to costs.

                  .06.2024

Index : Yes / No

Neutral Citation : Yes/No

Speaking / Non-speaking order

mk

17/18

https://www.mhc.tn.gov.in/judis



A.S.No.439 of 2014

RMT.TEEKAA RAMAN, J.

mk

To

1.  The Principal District Judge,

Tiruppur.

2. The Section Officer,

VR Section, High Court,

Madras.

A.S.No.439 of 2014

.06.2024
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